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STATEMENT OF JURISDICTION



The Hon’ble Supreme Court of Bambia has the inherent jurisdiction to try, entertain and dispose of the present case by virtue of Article 136 of The Constitution of Bambia.



“Article 136- Special Leave to Appeal by the Supreme Court



(1) Notwithstanding anything in this Chapter, the Supreme Court may, in its discretion, grant special leave to appeal from any judgment, decree, determination, sentence or order in any cause or matter passed or made by any court or tribunal in the territory of India (2) Nothing in clause ( 1 ) shall apply to any judgment, determination, sentence or order passed or made by any court or tribunal constituted by or under any law relating to the Armed Forces”
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STATEMENT OF FACTS I Bambia is one of the largest countries in the world with cultural, lingual and religious diversity with rich heritage. It is a quasi-federal, only democratic country and a leading economic player in the Asian Region. The Government of Bambia authorized corporate players to extract minerals. The initiative was opposed on a large scale by the people of central province in general and by the predominantly tribal districts in particular. The government deployed police and para-military forces (PMF) to suppress the protests; but gradually the protests became more organised and the protesters launched armed resistance (SDF) against Government initiatives. In the ensuing conflict between SDF and Governmental forces, casualties were reported from both sides. Ribon continued his business in Dhatu and Karol, even after the dispute. II 1 March, 1993- PMF personnel roaming near Ribon’s locality. Around 2.00 am when his family was asleep, few men in PMF attire knocked on his door and enquired about Ribon from the servant, who opened the door. Ribon was then interrogated about certain SDF people who were making purchases from his shop during daytime and was taken away for further enquiries. Next morning at 10.00 am, when Ribon did not return home, his family members tried to trace him but the police found his dead body on the outskirts of the Dathu forest range. After a Week (7 or 8 March 1993) – PMF shot all the family members, Rampon escaped and lived with his uncle Akande. He managed studies and work together. Depressed individual but bright student in academics influenced by writing different interpretations to the texts of Marx, Engles and Mao. III 2002- Rampon applied for common wealth scholarship and made it to a prestigious university of England for higher studies and chose a topic ‘Majoritarian Democracy and the Plight of Indigenous Minorities: A Socialist Perspective on Justice’ for his research project. Rampon’s life changed thereafter. With his conversations and discussions he became very popular among his batch mates. He started addressing the gatherings in the local community halls and
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gave them different insights of socialist ideals. Soon, many popular and influential people started coming to the places where Rampon addressed the public gatherings. A fan page was created on facebook followed by an account in his name by the end of 2005. Rampon and his followers thought of propagating essence of socialism in the western world on a larger scale, thereby conducting workshops in various places of North America and European Union. IV 2009- Rampon became a popular name among communist countries. His views went viral on all the social media and had around half a million followers on Twitter Rampon secured a domain name truesocialism.org to update his followers on the developments and scheduling of his events and programmes. ‘Quattics’, a company incorporated in Virginia (USA), offered him to be the ambassador for their Corporate Social Responsibility (CSR) avenues. Quattics is engaged in research and manufacture of nuclear and other technologically advanced weapons and has business transactions worldwide to supply and deliver weapons to Governments and other organizations. V 14th August, 2010- trueisocialism.org crossed the mark of 20 million followers. He also formed an NGO with the same name True-Socialism. True-Socialism received funds from around the world and its contributors include politicians, heads of states, corporations, and so on. Some of its contributors include the ones that are blacklisted by some western countries. Nevertheless, the organization became a platform for all sorts of monetary contributions. Quattics floated 20 million dollars subscribed capital. True-Socialism joined Alberico Co. Ltd.( Jamaica), a television news channel and later acquired the majority of above floated capital of Quattics. The funds received by true socialism thereafter were diverted for some other purposes. VI 5th December, 2012- Rampon and his group of six followers visited tribal people in the jungle areas of Central Province in Bambia. Rampon was received with open arms. Rampon happened to visit Karol wherein he was overwhelmed by his childhood memories, and one midnight he was seen crying and screaming on the outskirts of Dathu forest range. VII
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Six Months Later( June 2013 tentatively)- Rampon married Amati, a lady doctor there who happened to be the step daughter of one of the SDF leaders Memboya. Rampon moved around to propagate his ideas as well as for business endeavors. But primarily, he resided in Bambia. Through his NGO True-Socialism he opened the Institute for Studies in Scientific Socialism in Mayowa and Makrona (districts).



VIII 5th June, 2013- 4 persons with heavy range weapons were arrested for attempting to attack a police station in Naipur district of Central Provinces. During interrogation, two of them chewed cyanide and the remaining two confessed to being the alumni of Institute for Studies in Scientific Socialism, Mayowa and ID proofs of Neoland nationalities were recovered from all four of them. Two weeks later(19/20 June 2013), during midnight, in an attack against PMF camp in the remote area of Wharkhand district of Central Province, 136 people were killed, including civilians and PMF personnel and weapons embossed with Quattics were recovered from the scene. 23 August, 2013- Jagganagar tribal riots broke out and around 100 people from other provinces were killed. IX 25th November 2014- Parliament of Bambia was attacked by 20 armed persons, killed 3 gardeners and 4 security personnel. Thereafter, with the intervention of security forces 18 intruders were killed and 2 were arrested by the police. A detailed enquiry revealed the involvement of True-Socialism and the funds received from TrueSocialism. Further enquiry was not conducted as Rampon was in Chindesh for past two months to deliver lectures on socialism. X 11th February, 2015-Rampon was arrested from Makrona airport in Eastern Province. The Sessions Court sentenced him to life imprisonment. On an appeal by the Province, the High Court confirmed the charges but enhanced the punishment to death penalty. Rampon filed a petition to the Hon’ble Supreme Court of Bambia in April 2016.
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QUESTIONS OF LAW



1. WHETHER THE CHARGES UNDER PENAL LAW IMPLICATED UPON THE ACCUSED IS VALID AND JUSTICIABLE?



2. WHETHER THE CHARGES PRESSED AGAINST APPELLANT UNDER UAPA, 1967 AND PMLA, 2002 ARE JUSTIFIED?



3. WHETHER THE DUE PROCESS OF LAW HAS BEEN COMPLIED WITH?
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SUMMARY OF ARGUMENTS



1. THE CHARGES UNDER PENAL LAW IMPLICATED UPON THE ACCUSED IS INVALID AND UNJUSTIFIABLE The Counsel on behalf of Rampon (hereinafter Appellant) most humbly submits that the penal action imposed on him is invalid and unjustifiable. The Sessions Court and High Court have erroneously charged him u/s 121 and 121-A of IPC, 1860 without any substantial evidence and the HC has enhanced his punishment to death from life imprisonment. The appellant has been subjected to procedural lapse on the part of the State as the charges framed against him are totally futile without any legal standing over it. The appellant has been framed on such charges on a mere presumption without any direct evidence against him. 2. THE CHARGES PRESSED AGAINST APPELLANT UNDER UAPA, 1967 AND PMLA, 2002 ARE NOT JUSTIFIED The Counsel on behalf of Rampon (hereinafter Appellant) most humbly submits that the charges pressed against him under UAPA, 1967 and PMLA, 2002 are not true. There is no substantial evidence to prove beyond reasonable doubt appellant’s guilt. The appellant has been charged under such provisions of Unlawful Activities (Prevention) Act, 1967 that deal with terrorist activities. Such provisions construe strict liability upon the appellant and these provisions should be used judiciously. The respondent (State) has charged the appellant with such provisions under mere suspicion where no direct evidence is found against the appellant. 3. DUE PROCESS OF LAW HAS NOT BEEN COMPLIED WITH The Counsel on the behalf of Rampon (hereinafter Appellant) most humbly submits that the due process of law has not been complied with by the State. The Constitution of India, 1950 provides every citizen a fundamental Right to Life, Equality and Fair Trial. All such fundamental rights have been surpassed by the State and the appellant has been charged with the provisions of the draconian UAPA, 1967 which deals with terrorist activities. Thus in the instant case, the appellant has been subjected to bias on the part of the State where such fundamental rights which are expressly guaranteed under the Constitution of India have not been complied with.
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ARGUMENTS ADVANCED



1



THE CHARGES UNDER PENAL LAW IMPLICATED UPON THE ACCUSED IS INVALID AND UNJUSTIFIABLE.



The Counsel on behalf of Rampon (hereinafter Appellant) most humbly submits that the penal action imposed on him is invalid and un-justifiable. The Sessions Court and High Court have erroneously charged him u/s 121 and 121-A of Bambia Penal Code , 1860 without any substantial evidence and the High Court has enhanced his punishment to death from life imprisonment. 1.1



Charges of Waging War Has Been Falsely Pressed On The Accused



As per Section 121 of Bambia Penal Code, “Whoever, wages war against the [Government of Bambia], or attempts to wage such war, or abets the waging of such war, shall be punished with death, or [imprisonment for life] [and shall also be liable to fine].” Section 1211, 121-A2 of the Bambia Penal Code, 1860 enumerates upon the waging of war against the Government. To prove waging war, it is the purpose and intention, the object they have in view which congregates and assembles them together, which gives them the impulse in their arming and in their rising, it is that which constitutes treason and distinguishes crime from that of riot or any other rising for a private purpose that can be imagined.3 In order to constitute high treason by levying war, there must be an insurrection, there must be force accompanying that insurrection; and it must be for the accomplishment of an object of a general nature.4 Presently, to obtain the abovementioned ingredients a link has been drawn between 2 major events that happened in the years 2013 and 2014: 1.Attempted attack on police station in



1



§121, Bambia Penal Code, 1860. [Whoever, wages war against the Government of India, or attempts to wage such war, or abets the waging of such war, shall be punished with death, or imprisonment for life and shall also be liable to fine]. 2 §121A, Bambia Penal Code, 1860. [Conspiracy to commit offences punishable by Section 121 Whoever within or without India conspires to commit any of the offences punishable by Section 121, or conspires to overawe, by means of criminal force or the show of criminal force, [the Central Government or any State Government , shall be punished with imprisonment for life, or with imprisonment of either description which may extend to ten years and shall also be liable to fine]. 3 Per Lord President Hope in R v. Hardie, (1820) 1 St. Tr. (N.S.)765. 4 R v. Frost., (1839) 4 St. Tr. (N.S) 85; Maganlal Radha Kishan v. Emperor, AIR 1946 Nag. 173.
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Naipur5; 2. Attack against PMF camps6, Jagganagar tribal riots7, Social media post and Parliament Attack8 1.1.1 Police station attack in Naipur, attack against PMF and Jagganagar Tribal Riots will not amount to waging war The involvement of the accused in these incidents is neither shown nor proved and even if that fact is disregarded, the charge of waging war has been wrongly pressed as these incidents can at the maximum amount to riots9. It is a matter of great difficulty to distinguish and establish as to whether there has been levying or waging of war, or merely a riot of a serious kind.10 Prima facie, a person who attacks a police station is guilty of rioting and if the Government charges him with waging war against it then it is incumbent upon the Government to show that there is an insurrection and not a riot and the insurrection is for the accomplishment of an object of a general nature.11Also, to prove an offence of rioting: 1. There has to be use of force or violence 2. By an unlawful assembly or any member thereof, 3. In prosecution of such common object of such assembly.12 Here, the common object of the assembly must undoubtedly be illegal, for there can be no riot where force is employed to vindicate a lawful right, where such use is not only lawful but commendable.13 Therefore, the evidence required to establish a case under S.121 must be directed towards proving of the following points: 1. That the accused waged war or attempted to do so or abetted the same. 2. That such war was against the Government of Bambia.14 It is well settled that an accused cannot be convicted, if there are inherent improbabilities in the prosecution evidence regarding participation in crime.15 Therefore, it is the duty of the



5



Page 5, ¶14, Moot proposition, Army Institute of Law National Moot Court Competition 2016. Page 5, ¶14, Moot proposition, Army Institute of Law National Moot Court Competition 2016. 7 Page 5, ¶14, Moot proposition, Army Institute of Law National Moot Court Competition 2016. 8 Page 6, ¶16, Moot proposition, Army Institute of Law National Moot Court Competition 2016. 9 Page 5, ¶¶14, 15, Moot proposition, Army Institute of Law National Moot Court Competition 2016. 10 Per Lord Hope in R v. Andrew Hardie, (1820) 1 St. Tr. (N.S) 610 at p.623. 11 Per CJ Cullins, -“ The distinction levying war against the King and committing a riot seems to consist in this, although they may often run very nearly into each other. Where the rising or tumult is merely to accomplish some private purpose, interesting only to those engaged in it, and not resisting or calling in question the King’s authority or prerogative then the tumult, however numerous or outrageous the mob may be, is held only to be a riot.”, Jubba Malla v. Emperor, (1943) 22 Pat 662. 12 Lakshmiammal v. Samiappa Goundar, (1968) 1 MLJ 226. 13 §2, 1 Hawk P.C. (C.), 1965; Hazara Singh v. State of Punjab, (1971) 1 SCC 529. 14 HARI SINGH GOUR, THE PENAL LAW OF INDIA, 4869, (11th Ed., Delhi Law House, New Delhi, 2006). 6
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Court to scrutinize the evidence carefully16, which in the instant case are only self-proclaimed facts, and even if believed to be true, they do not directly implicate the culpability of the accused. Merely meeting or association of the accused would by itself not be sufficient to infer the existence of criminal conspiracy, thus mere evidence of the same is not enough to bring home the offence of criminal conspiracy.17 Privacy and secrecy are characteristics of conspiracy18 thus if the appellant had been a part of this conspiracy, he would have gone underground and would not show up to anyone else.19 However, he took out a congregational procession and was in prime time news regarding his pro-tribal movements. There has to be cogent evidence against each one of the accused charged with the offence of conspiracy. 20 The concurrence of agreement cannot be inferred by a set of irrelevant facts, artfully arranged so as to provide superficial coherence. Therefore such innocuous, innocent and inadvertent events and incidents should not enter judicial verdict.21 It is submitted that prosecution’s case at best gives rise to a suspicion, however, a different version of the facts is equally possible. It pertinent to bear in mind that the offence of conspiracy cannot be established on mere suspicion and surmises or inferences which are not supported by cogent evidence.22 It has been held that the law of criminal conspiracy is an instrument of government oppression.23 Even the Hon’ble Supreme Court of India has suggested utmost diligence while dealing with the charge of criminal conspiracy. Wherein, the Court has to guard itself against the danger of unfairness to the accused.24 In the instant case, the lower courts have failed in establishing that it falls under the relevant provisions. Since the evidence adduced is circumstantial in nature, lacking of any corroboration, there is no waging of war in the present instance.



15



Lakshman Prasad v. State of Bihar, 1981 CrLR 478. Bhobhoni Sahu v. King, AIR 1949 PC 257; Kashmira Singh v. State Of Madhya Pradesh, AIR 1952 SC 159. 17 Pran Krishna Chakravarty & Ors. v. Emperor, AIR 1935 Cal 580. 18 Bayyappanavara Muniswamy and Ors v. Respondent, (1954) Cr LJ 905. 19 Infra Note 20; Here, the LTTE Commander went underground after hatching the conspiracy of the Rajiv Gandhi Assassination. The Court cited this stating that conspiracy is mostly hatched in secrecy and a person going away from the public after conspiring against someone is enough evidence to implicate them. 20 State of Tamil Nadu via the Superintendent of Police v. Nalini, (1999) 5 SCC 253. 21 Devender Pal Singh v. State, AIR 2002 SC 1661; Keher Singh and Ors v. State, AIR 1988 SC 1883. 22 P K. Narayanan v. State Of Kerala, (1995) 1 SCC 142; Supra Note 17 at pg. 524. 23 K.D GAUR, INDIAN PENAL CODE, 826, (4th ed. reprint, Universal Law Publishing, New Delhi, 2009). 24 State of Tamil Nadu via the Superintendent of Police v. Nalini, (1999) 5 SCC 253. 16
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A haphazard collection of facts on which the prosecution relies cannot be held to be adequate for connecting the accused with the commission of a crime of criminal conspiracy. It has to be shown that all means adopted including the illegal acts done were in furtherance of the object of the conspiracy hatched.25 To this regard, it is submitted that the conduct of the appellant is not coherent to establish any common intention. Further, meeting of minds is crucial for any conspiracy to be executed and since there is no meeting of minds between the appellant and the attackers, he cannot be accused of such conspiracy or any part of it whatsoever.26 1.1.2



Social Media Post and response to it will not amount to waging war



It is humbly submitted before this Hon’ble Court that the congregational procession called for by TrueSocialism on 5th October, 201327, solely aimed at making the country aware of the tribal rights. Thus, it can be considered as anything but waging of war. Even if we consider that the appellant was involved in serious rioting, the charge does not subsist because, (1) There was no use of violence or force by the appellant; (2) There was no unlawful assembly; (3) The common object was aimed at making the country aware of the tribal rights. It is explicitly acknowledged that so long as a man only tries to inflame feelings or to excite a state of mind, he is not guilty of anything more than sedition. It is only when he definitely and clearly incites to action that he is guilty of instigating and therefore abetting the waging of war. The main purpose of the instigation should be waging of war.28 In Ganesh D Savarkar case29it was observed that so long as a man only tries to inflame feeling, to excite a state of mind, he is not guilty of anything more than sedition. The word ‘overawe’ clearly imports more than the creation of apprehension or alarm or fear. A slogan that the government can be changed by an armed revolution does not mean that there is a conspiracy to change the Government by criminal force; at best it means that the petitioners want to educate the people that by force only the government could be changed.30 Section 124-A of BPC31 mentions about the offense of Sedition. Article 19 of the Constitution of 25



State (NCT of Delhi) v. Navjot Sandhu, AIR 2005 SC 3820. UOI v. Prafulla K Sanal, 1979 SCC (Cri) 609. 27 Page 6, ¶15, Moot proposition,. Army Institute of Law National Moot Court Competition 2016. 28 Emperor v. Hasrat Mohani, AIR 1922 Bom. 284. 29 Emperor v. Ganesh Damodar Savarkar, (1910) 12 Bom LR 105. 30 Aravindan & Ors. v. State of Kerala, 1983 CriLJ 1259. 31 §124A, Bambia Penal Code, 1860. [Whoever, by words, either spoken or written, or by signs, or by visible representation, or otherwise, brings or attempts to bring into hatred or contempt, or excites or attempts to excite 26
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Bambia, 195032 envisages protection of certain rights regarding freedom of speech. When the Supreme Court, in the landmark judgement of Kedar Nath Singh v. State of Bihar33 has specifically laid down that the provisions of S.124-A34 are only made out where there is a tendency to public disorder by use of violence or incitement to violence, also the scope of ‘public order’ was discussed. The Supreme Court35observed that since Sedition was not included in Art. 19(2)36, it implied that a more liberal understanding was needed in the context of a democracy. They made a distinction between a strong criticism of the government from those words which excite with the inclination to cause public disorder and violence. They also distinguished between “the government established by law” and “persons for the time being engaged in carrying on the administration”. One of the most significant tests that have emerged after Lohia’s37 and Kedarnath’s38 case is the analogy of ‘spark in a powder keg’39. In S. Rangarajan Etc v. P. Jagjivan40 the court explicitly held that while there has to be a balance between free speech and restrictions for special interest, the two cannot be balanced as though they were of equal weight. Therefore, advocating revolution, or advocating even violent overthrow of the state, does not amount to sedition, unless there is incitement to violence, and more importantly, the incitement is to ‘imminent’ violence. Thus, in Balwant Singh v. State of Punjab41, the



disaffection towards. 2 the Government established by law in 3[Bambia], 4 shall be punished with 5[imprisonment for life], to which fine may be added, or with imprisonment which may extend to three years, to which fine may be added, or with fine.] 32 Article 19, Constitution of India, 1950, Protection of certain rights regarding freedom of speech. 33 Kedar Nath Singh v. State of Bihar AIR 1962 SC 955. 34 Section 124-A of BPC, 1860. 35 Supra Note 33 36 Article 19(2) Constitution of Bambia, 1950. [Nothing in sub clause (a) of clause (1) shall affect the operation of any existing law, or prevent the State from making any law, in so far as such law imposes reasonable restrictions on the exercise of the right conferred by the said sub clause in the interests of the sovereignty and integrity of India, the security of the State, friendly relations with foreign States, public order, decency or morality or in relation to contempt of court, defamation or incitement to an offence.] 37 Superintendent, Central Prison v. Ram Manohar Lohia, 1960 SCR (2) 821. 38 Supra note 36. 39 The analogy of a spark in a powder keg brings in a temporal dimension of immediacy where the speech should be immediately dangerous to public interest. 40 Per Justice K Shetty, “Our commitment of freedom of expression demands that it cannot be suppressed unless the situations created by allowing the freedom are pressing and the community interest is endangered. The anticipated danger should not be remote, conjectural or far-fetched. It should have proximate and direct nexus with the expression. The expression of thought should be intrinsically dangerous to the public interest. In other words, the expression should be inseparably locked up with the action contemplated like the equivalent of a “spark in a powder keg”, S. Rangarajan Etc v. P. Jagjivan 1989 SCR (2) 204. 41 Balwant Singh v. State of Punjab 1995 (1) SCR 411.
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Supreme Court overturned the convictions for ‘sedition’, and ‘promoting enmity between different groups on grounds of religion, race etc.’,42 and acquitted persons. Misuse of Sedition Law- There has been rampant misuse of the sedition law despite the judicial pronouncement in Kedar Nath’s Case43 circumscribing the scope of this law. The Government has filed a wide range of charges against those suspected of being Maoist sympathizers, including civil society activists. These have included waging war on the state, possession of illegal weapons, and membership of a banned organization. In cases of Lingaram Kodopi44 and Soni Sori45, sedition was among the charges filed against the activists. Dr. Binayak sen, a medical doctor and activist with the PUCL, a long-time critic of government policy towards the Maoists. Sen had earlier criticized this 2006 law because it permitted detention for “unlawful activities,” a term so loosely defined that it can be used to curtail peaceful activities of individuals and civil society organizations in violation of the Indian Constitution and international human rights law. In April 2011 the Supreme Court granted Sen with bail.46 Supreme Court justices H.S. Bedi and C.K. Prasad stated: “We are a democratic country. He may be a sympathizer. That does not make him guilty of sedition. No case of sedition is made out on the basis of materials in possession unless you that show that he was actively helping or harbouring them [Maoists].”47 Therefore, in the instant case, the Counsels on behalf of appellant respectfully put forth that the appellant was exercising his fundamental right of freedom of speech & expression by making statements against certain anti-tribal policies of the government it did not incite the crowd towards immediate and imminent violence. The appellant has been implicated on the basis of a social media post which says, “Go to places where you have come from, anti-tribal activities shall not be tolerated by congressional procession at Badheli; surely revenge shall be taken.” The appellant was a strong proponent of socialism dedicated for the cause of tribal rights and the disadvantaged Sections of society. When there was much chaos with respect to tribal rights, he criticized and exhibited zero tolerance towards the government on their antitribal policies. The particular injustice of convicting a person who has merely exercised his 42



§153A, Bambia Penal Code: [Promoting enmity between different groups on grounds of religion, race, place of birth, residence, language, etc., and doing acts prejudicial to maintenance of harmony.] 43 Supra note 36. 44 (2014) 3 SCC 480. 45 Soni Sori v. State of Chhattisgarh, (2014) 3 SCC 482. 46 J. Venkatesan, “Binayak Sen gets bail in Supreme Court,” The Hindu, April 15, 2011, available at http://www.thehindu.com/news/national/article1698939.ece?homepage=true (last accessed on 12.03.2016). 47 Id.
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Constitutional right to freedom of expression has attracted the attention to the draconian legacy of this law. The word ‘revenge’ can be interpreted in numerous ways. He was fighting for the noble cause of tribal rights. He was the voice of the oppressed Section of the tribal community. 1.1.3 The parliamentary attack, proves the involvement of the True socialism, not of the accused The Counsel humbly submits that the involvement of accused in parliamentary attack has not been proved by definitive evidence and even if involvement of True socialism has been shown48. The Court in Venu Nair v. Travancore – Cochin State



49



has held : (i) that it was



open to the members of the society to achieve the object of the end of capitalism and private ownership and establishment of a socialist state by all peaceful means, ceaselessly fighting public opinion that might be against them and opposing those who desired the continuance of the existing order of society and the present government; (ii) that it would also be legitimate to presume that they desired a change in the existing government so that they could carry out their programme and policy. But from these it did not follow that the society desired to bring about the change by force and violence; (iii) that the mere use of the words ‘fight’ and ‘war’ in their pledge, did not necessarily mean that the society planned to achieve its object by force and violence. The Court must be cautious in adopting an approach which has the effect of bringing within the fold of Section 12150 all acts of lawless and violent acts resulting in destruction of public properties, etc., and all acts of violent resistance to the armed personnel to achieve certain political objectives. The moment it is found that the object sought to be attained is of a general public nature or has a political hue, the offensive violent acts targeted against the armed forces and public officials should not be branded as acts of waging war. The expression “waging war” should not be stretched too far to hold that all the acts of disrupting public order and peace irrespective of their magnitude and repercussions could be reckoned as acts of waging war against the government. A balanced and realistic approach is called for in construing the expression “waging war” irrespective of how it was viewed in the long past.



48



Page 6, ¶16, Moot proposition, Army Institute of Law National Moot Court Competition 2016. Venu Nair v. Travancore – Cochin State, AIR 1955 Tra-Co 33. 50 Bambia Penal Code, 1860. 49
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Having read the above well laid down principles, we can cull out 9 general principles to be applied as mentioned in Afzal Guru’s case.51 “A person who is not the principle offender must be proved to have abetted it in this case. The relationship between conspiracy and secondary liability is also worth noticing since it can be particularly complex”. As per Section 120A52 “ when two or more persons agree to do, or cause to be done – an illegal act or an act which is not illegal by illegal means , such an agreement is designated a criminal conspiracy.” Conspiracy is conceived as having three elements: (1) agreement; 53 (2) between two or more persons by whom the agreement is effected; and (3) a criminal object which may be either the ultimate aim of the agreement, or may constitute the means, or one of the means by which that aim is to be accomplished. It is immaterial whether this is found in the ultimate objects.54 A crime is complete as soon as the agreement55 is made, but it does not end with the making of the agreement. It will continue so long as there are two or more parties to it intending to carry into effect the design.56 In Barinder Kumar Ghose v. Emperor57, Jetkins CJ observed “though to establish the charge of conspiracy there must be an agreement, there need not be proof of direct meeting or combination, nor need the parties be brought into each other’s presence; the agreement may be inferred from circumstances raising a presumption of a common concerted plan to carry out the unlawful design.58 In Arup Bhuyan v. State of Assam59, even assuming that the appellant was a member of ULFA which is a banned organization, there is no evidence to show that he did acts of the 51



State (N.C.T. of Delhi) v. Navjot Sandhu @ Afsan Guru, AIR 2005 SC 3820. Bambia Penal Code, 1860. 53 EG Barsay v. State of Bombay, (1962) 2 SCR 299; Yashpal v. State of Punjab (1977), SCR 2433; Mohammad Yusuf Monin v. State of Maharashtra, (1971) 1 SCR 119; R.K Dalmia & Anr v. The Delhi Administration, (1963) 1 SCR 253; Lennari Schussler & Anr v. Director of Enforcement & Anr (1970) SCR (2) 760. 54 Ajay Agarwal v. Union of India & Ors, AIR 1993 SC 1637. 55 Hussain Umar v. Dalip Singhji, AIR 1970 SC 45. 56 Supra note 52. 57 Barinder Kumar Ghose v. Emperor AIR 1925 PC 1. 58 State v. Nalini, AIR 1999 SC 2640; V.C Shukla v. State (Delhi Admn), AIR 1980 SC 1382. 59 Arup Bhuyan v. State of Assam (2011) 3 SCC 377. 52
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nature above mentioned. Thus, even if he was a member of ULFA, it has not been proved that he was an active member and not merely a passive member.60 The Secondary Liability arises only when the principal offense is committed. To hold the secondary party liable, the actus reus of abetting, aiding, procuring or Counselling with relevant mens rea is needed. The intention to assist and knowledge of the relevant circumstances rendering principal offender’s act criminal is required. The mens rea of the secondary party are complex, but can be summarized as thus: 1. The secondary party must intend to assist or encourage the principal offender’s conduct, or in the case of procuring, to bring the offence about. 2. The secondary party must have the knowledge as to the essential elements of the principal’s offence(including the facts where the principal bears strict liability)61 Knowledge of essential elements in abetting an offense of strict liability, the principal offender may be convicted but the secondary party cannot be convicted without mens rea.62 There should be knowledge of the type of crime to be committed by the principal offender. Mere knowledge that some illegality was contemplated is not sufficient.63 In DPP for Northern Ireland v. Maxwell64, if secondary party gives assistance to principle offender, knowing that the offender intends to commit a crime, but uncertain of the type, the secondary party will be liable here. In Kartar Singh v. State of Punjab65 Therefore, in order to remove the anomaly in the vague and imprecise definition of the word, ‘abet’, we for the abovementioned reasons, are of the view that the person who is indicted of communicating or associating with any person or class of persons who is engaged in assisting in any manner terrorists or disruptionists should be shown to have actual knowledge or to have reason to believe that the person or class of persons with whom he is charged to have communicated or associated is engaged in assisting in any manner the terrorists and disruptionists.



60



Sri Indra Das v. State of Assam, 2011 (3) ACR 2530 (SC). 305th Report of the Law Commission of United Kingdom, Assisting and Encouraging Crime/ Participating in Crime, Para 2.49, 2007. 62 SMITH AND HOGAN, SMITH AND HOGAN'S CRIMINAL LAW (Karl Laird & David Ormerod eds., Oxford University Press, UK, 2015). 63 R v. Bainbridge, [1960] 1 QB 129. 64 (1978) 3 All ER 1140. 65 (1994) 3 SCC 569. 61
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or



rising against the government. As said by foster, “the true criterion is quo animo did the parties assemble?” In other words the intention and purpose of the warlike operations directed against the governmental machinery is an important criterion.66 In the instant case, the appellant has been alleged of waging war against the government which is futile in nature. The Counsel humbly submits that the past conduct of the appellant clearly depicts his intention and interest in the tribal rights. As discussed earlier, the abettor’s intention and knowledge is to be proved.. It is reasonable to attribute a mental element (such as knowledge that the harboured person was involved in a terrorist act) as indispensable to make it a penal act. 67Also, all his life, he propagated the idea of socialism and awareness of tribal rights and staunchly criticized the government policy which was against the tribal community’s welfare. He never intended to insurrect a war against the government. He never used violence to fight for tribal rights. 2. THE CHARGES PRESSED AGAINST APPELLANT UNDER UAPA, 1967 AND PMLA, 2002 ARE NOT JUSTIFIED. The Counsel on the behalf of appellant most humbly submits that the charges pressed against him under UAPA, 1967 and PMLA, 2002 is not true. There is no substantial evidence to prove beyond reasonable doubt of the appellant’s guilt. 2.1 Unlawful Activities Prevention Act Unlawful Activities Prevention Act, 1967 is strict liability legislation with immense power vested in it to safeguard the national security. The mere teaching of communist theory, including the teaching of the moral propriety or even moral necessity for a resort to force and violence, is not the same as preparing a group for violent action and steeling it to such action.68 There must be some substantial direct or circumstantial evidence of a call to violence now or in the future which is both sufficiently strong and sufficiently pervasive to lend colour to the otherwise ambiguous theoretical material regarding communist party teaching.69 66



Supra Note 49. Kalpnath Rai v. State, (1997) 8 SCC 732. 68 P.Nedumaran v. State of Tamil Nadu and others, 1999 (1) LW (Crl.) 7; C.J.Rajan v. Deputy Superintendent of Police reported in (2008) 3 MLJ 926. 69 Mr. Justice Harlan of the U.S. Supreme Court observed in Noto v. U.S, 367 US 290 (297, 298). 67
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Knowledge of the terrorist act and funding



Section 17 of Unlawful Activities Prevention Act, 1967 (UAPA) punishes for raising fund for terrorist act. The element of knowledge is to be stressed here. A person is liable under this act only when he/she knows that such funding is used for a terrorist act. Also Section 18 of UAPA punishes for conspiracy. The concept of conspiracy has already been discussed with waging of war. Section 40 of UAPA considers raising of fund for terrorist organization as an offense. The Counsel humbly contends that all these above provisions don’t subsist as the appellant had no knowledge of the funding being used for terrorist organization. Section 1570 defines a terrorist act. The appellant never had an intention to threaten or likely to threaten the unity, integrity, security or sovereignty of Bambia or intend to strike terror in the people or any Section of people in Bambia or foreign countries. There was no overt act as to Section 15 (a) (b) (c) of the Act71. 2.1.2 Being a part of association does not amount to sharing of unlawful purpose In the case of Elfbrandt v. Russell,72 the court rejected the doctrine of ‘guilt by association’. “Those who join an organization but do not share its unlawful purposes and who do not participate in its unlawful activities surely pose no threat. This act threatens the cherished freedom of association protected by the first amendment, made applicable to the states by the fourteenth amendment. A law which applies to membership without the ‘specific intent’ to further the illegal aims of the organization infringes unnecessarily on protected freedoms. It rests on the doctrine of ‘guilt by association’ which has no place here.”73 The decision relied on its earlier judgments in Schneiderman v. U.S.74 and Schware v. Board Of Bar Examiners 75,the judgment in Elfbrandt’s case(supra) also referred to the decision of the U.S. supreme court in Scales v. U.S. 76 which made a distinction between an active and a 70



Unlawful Activities Prevention Act, 1967. [Whoever does any act with intent to threaten or likely to threaten the unity, integrity, security or sovereignty of India or with intent to strike terror or likely to strike terror in the people or any section of the people in India or in any foreign country] 71 Id. 72 Elfbrandt v. Russell 384 US 17(1966) (As Discussed in Indra Das v. State of Assam, (2011) 3 SCC 380) 73 State of Kerala v. Raneef , (2011) 1 SCC 784. 74 Schneiderman v. U.S. 320 US 118 (136). (As Discussed in Indra Das v. State of Assam, (2011) 3 SCC 380) 75 Schware v. Board Of Bar Examiners 353 US 232(246). (As Discussed in Indra Das v. State of Assam, (2011) 3 SCC 380). 76 Scales v. U.S. 367 US 203 (229). (As Discussed in Indra Das v. State of Assam, (2011) 3 SCC 380).
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passive member of an organization. In Scales case, Mr. Justice Harlan of the U.S. Supreme Court observed: “the clause (in the McCarran act, 1950) does not make criminal all associations with an organization which has been shown to engage in illegal advocacy. There must be clear proof that a defendant ‘specifically intends to accomplish the aims of the organization by resort to violence’.77 Mere membership of a banned organization cannot incriminate a person unless he is proved to have resorted to acts of violence or incited people to imminent violence, or does an act intended to create disorder or disturbance of public peace by resort to imminent violence. In Arup Bhuyan v. State of Assam78, even assuming that the appellant was a member of ULFA which is a banned organization, there is no evidence to show that he did acts of the nature above mentioned. Thus, even if he was a member of ULFA, it has not been proved that he was an active member and not merely a passive member.79 Had there been no Constitution having fundamental rights in it then of course a plain and literal meaning could be given to Section 3(5) of TADA or Section 10 of the Unlawful Activities (Prevention) Act, 1967. But since there is a Constitution in our country providing for democracy and fundamental rights we cannot give these statutory provisions such a meaning as that would make them unconstitutional. In the instant case, the Organization was not even banned by the Central Government under Section 3 of the Unlawful Activities Prevention Act, 1967. Without being declared as an unlawful organization, such penal provisions being imposed on the appellant is an arbitrary move from the respondent side. The state could not punish a person making a lawful speech simply because the speech was sponsored by a subversive organization. The Constitution is the highest law of the land and no statute can violate it. If there is a statute which appears to violate it we can either declare it unconstitutional or we can read it down to make it Constitutional. The first attempt of the court should be try to sustain the validity of the statute by reading it down. This aspect has been discussed in great detail by this court.80 In State Of Maharashtra and Ors. v. Bhaurao Punjabrao Gawande81, this court observed:



77



Brandenburg v. Ohio, 395 US 444(1969) reversed in Whitney v. California, 274 US 357 (1927) . Arup Bhuyan v. State of Assam (2011) 3 SCC 377. 79 Sri Indra Das v. State of Assam, 2011 (3) ACR 2530 (SC). 80 De Jonge v. Oregon, 299 US 353 (1937). 81 State of Maharashtra and Ors. v. Bhaurao Punjabrao Gawande (2008) 3 SCC 613 (¶ 23). 78
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“Personal liberty is a precious right. So did the founding fathers believe because, while their first object was to give unto the people a Constitution whereby a government was established, their second object, equally important, was to protect the people against the government. That is why, while conferring extensive powers on the government like the power to declare an emergency, the power to suspend the enforcement of fundamental rights or the power to issue ordinances, they assured to the people a bill of rights by Part III of the Constitution, protecting against executive and legislative despotism those human rights which they regarded as fundamental. The imperative necessity to protect these rights is a lesson taught by all history and all human experience. Our Constitution makers had lived through bitter years and seen an alien government trample upon human rights which the country had fought hard to preserve..82 2.2



Prevention of Money Laundering



Section 383 defines money laundering. The general principle is that a person so involved must be found rendering financial assistance to the accused of terrorist/disruptive activities, or could be reasonably suspected in indulging in such activities.84 Section 24 of the Act puts the burden of proof on the accused. Such burden can be discharged by showing a preponderance of probabilities.85 As per section 105 of Bambia Evidence Act, Burden of proving that case of accused comes within exceptions.—When a person is accused of any offence, the burden of proving the existence of circumstances bringing the case within any of the General Exceptions in the Bambia Penal Code, (45 of 1860), or within any special exception or proviso contained in any other part of the same Code, or in any law defining the offence, is upon him, and the Court shall presume the absence of such circumstances. In Babulal v. State86, it was discussed that onus of establishing an exception shifts to the accused when he pleads the exception, this onus can be discharged either by affirmatively establishing the plea taken by an accused person or by eliciting such circumstances which



82



A.K. Roy v. Union of India, (1982) 1 SCC 271; Attorney General for India v. Amratlal Prajivandas, 1994) 5 SCC 54. 83 Prevention of Money Laundering Act, 2002. 84 Yakub Abdul Razak Memon v. State of Maharashtra, 2013 SCC OnLine SC 257. 85 Bhupendrasingh A Chudasma v. State of Gujarat, (1998) 2 SCC 603. 86 Babulal v. State, AIR 1960 All 223, See also State v. Kolis Hira, AIR 1961 Guj 8; Lakshmanan v. Lakshmanan, AIR 1964 MAD 418; Nishikanta v. Calcutta Corporation, AIR 1953 Cal 401; Raghbir Singh v. State of Haryana, AIR 2009 SC 1223, 1223-26 (para 7) ; Arun v. State of Mahrashtra, 2009 CrLJ 2065, 206869(para6).
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would create a doubt in the mind of the court that the reasonable possibility of the accused acting within the protection of the exception pleaded is not eliminated. Whereas in Mohd. Ramzani v. State of Delhi87, it was discussed by the Hon’ble Supreme Court that the onus which rest on the accused under Section 105 is not as onerus as unshifting burden which lies on the prosecution to establish every ingredient of the offence with which the accused is charged beyond reasonable doubt. In Bharat Barrel and Drum Manufacturing Co. v. Amin Chand Pyarelal88 it was held that “Defendant by showing preponderance of probabilities that such consideration as stated in the pronote, or in the suit notice or in the plaint does not exist and once the presumption is so rebutted, the said presumption 'disappears'. For the purpose of rebutting the initial evidential burden, the Defendant can rely on direct evidence or circumstantial evidence or on presumptions of law or fact. Once such convincing rebuttal evidence is adduced and accepted by the Court, having regard to all the circumstances of the case and the preponderance of probabilities, the evidential burden shifts back to the Plaintiff who has also the legal burden. For the purpose of rebutting the initial evidential burden, the defendant can rely on direct evidence or circumstantial evidence or on presumptions of law or fact. Once such convincing rebuttal evidence is adduced and accepted by the Court, having regard to all the circumstances of the case and the preponderance of probabilities, the evidential burden shifts back to the plaintiff who has also the legal burden.” In the instant case, even if there is a single possibility that the Appellant is guilty and in such a case if the Appellant proves any facet stating that he is not guilty under the alleged act, then the burden of proof automatically shift towards the Prosecution. Here, the Appellant has proved beyond reasonable doubt that he is not connected to any of the events for which he has been charged by the Province. In such a case, the burden of proof has shifted on the Province to prove the liability of Rampon. Similarly in Kartar Singh v. State of Punjab89 : “Therefore, in order to remove the anomaly in the vague and imprecise definition of the word, ‘abet’, we for the abovementioned reasons, are of the view that the person who is indicted of communicating or associating with any 87



Mohd. Ramzani v. State of Delhi, AIR 1980 SC 1341; Yogendra Moraji v. State of Gujrat, AIR 1980 SC 60; Pratap V. State of U.P, AIR 1976 SC 966; Rafiq v. State of Maharashtra, AIR 1979 SC 1179 ; Omkar Nath Singh v. State of U.P, AIR 1974 SC 1550; State of M.P v. Ahmadulla, AIR 1961 SC 998. 88 Bharat Barrel and Drum Manufacturing Co. v. Amin Chand Pyarelal (1999) 3 SCC 35. 89 (1994) 3 SCC 569.
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person or class of persons who is engaged in assisting in any manner terrorists or disruptionists should be shown to have actual knowledge or to have reason to believe that the person or class of persons with whom he is charged to have communicated or associated is engaged in assisting in any manner the terrorists and disruptionists.” “To encapsulate, for the discussion above, the expressions ‘communication’ and ‘association’ deployed in the definition should be qualified so as to save the definition, in the sense that ‘actual knowledge or reason to believe’ on the part of a person to be roped in with the aid of that definition should be read into it instead of reading it down and clause (i) of the definition 2(1)(a) should be read as meaning ‘the communication or association with any person or class of persons with the actual knowledge or having reason to believe that such person or class of persons is engaged in assisting in any manner terrorists or disruptionists’ so that the object and purpose of that clause may not otherwise be defeated and frustrated.” Mens Rea is an essential ingredient of a criminal offence. Doubtless a statute may exclude the element of mens rea, but it is a sound rule of construction adopted in England and also accepted in India to construe a statutory provision creating an offence in conformity with the common law rather than against it unless the statute expressly or by necessary implication excluded mens rea. The mere fact that the object of the statute is to promote welfare activities or to eradicate a grave social evil is by itself not decisive of the question whether the element of guilty mind is excluded from the ingredients of an offence.90 The funds received from some blacklisted organization declared by the western countries, were not blacklisted in Bambia. Even if the capital received was black money; the appellant had no knowledge of it. Also, the organization was blacklisted as a diplomatic move.91 Therefore, the offence of money laundering does not stand firm. 3. THE DUE PROCESS OF LAW HAS NOT BEEN COMPLIED WITH. Article 21 of the Constitution of India guarantees protection of life and personal liberty. It says, “No person shall be deprived of his life or personal liberty except according to procedure established by law”. The Apex Court has held, ‘Procedure established by law’ within the meaning of Article 21 must be ‘right and just and fair’ and ‘not arbitrary, fanciful or oppressive’, otherwise, it would be no procedure at all and the requirement of Article 21 90



Nathulal v. State of M.P., AIR 1966 SC 43; Srinivas Mall Bairoliya v. King-Emperor, AIR 1947 PC 135; Ravula Hariprasada Rao v. State, AIR 1951 SC 204. 91 Page 1, ¶7, Clarifications, Army Institute of Law National Moot Court Competition 2016.
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would not be satisfied.92 Due Process envisages a reasonable procedure. The person affected should have fair right of hearing which include 4 elements: (1) Notice, (2) Opportunity to be heard, (3) Impartial Tribunal, (4) Orderly procedure93. The due process of law has not been followed in the instant case. The Supreme Court94 says that, a clear reasoning and analysis are the basic requirements in a judicial decision. The judges’ decision should be free of any extraneous influences, inducement, pressures, threats or interference, direct or indirect, from any quarter or for any reason. The High Court as well as Sessions Court in the instant case has failed miserably in this regard because no procedure was followed to reach an unbiased conclusion. 3.1 Fundamental right provided under Article 21 has been infringed The Supreme Court has asserted that Art 21 is the heart of the fundamental rights. 95The Court is thus concerned with the procedure as laid down in the statute. The Courts insisted time and again that while depriving a person of his personal liberty, that procedure established by law must be strictly complied with and must not be departed from to the disadvantage of the person affected.96 The procedure contemplated by Art. 21 must answer the test of reasonableness in order to conform to Art. 14 for, in words of Bhagwati J, “The principle of reasonableness which legally as well as philosophically is an essential element of equality or non-arbitrariness pervades Art14 like a brooding omnipresence.”97 According to Bhagwati J, Art. 21 “embodies a Constitutional value of supreme importance in a democratic society.”98 Iyer J has characterised Art. 21 as the “procedural Magna Carta protective of life and liberty.”99 Further, Maneka Gandhi v. Union of India100 enumerates due process of law and Art. 21 has become the source of many substantive rights and procedural safe guards to the people.



92



Maneka Gandhi v. Union of India, (1978) 1 SCC 248. MAHABIR PRASAD JAIN, INDIAN CONSTITUTIONAL LAW, 1180 (LexisNexis Butterworths Wadhwa, Nagpur, 2010). 94 - Per J. K. S. Radhakrishnan ,“Duty of the judge is to decide cases which come before him in accordance with the Constitution and laws, following the settled judicial precedents. We may point out that clear reasoning and analysis are the basic requirements in a judicial decision. Judicial decision is being perceived by the parties and by the society in general as being the result of a correct application of the legal rules, proper evaluation of facts based on settled judicial precedents and judge shall not do anything which will undermine the faith of the people.” OMA@ Om Prakash & Anr. v. State of Tamil Nadu, AIR 2013 SC 825. 95 Unni Krishanan v. State of Andhra Pradesh, AIR 1993 SC 2178. 96 Naranjan Singh v. State of Punjab, AIR 1952 SC106. 97 Per Bhagwati J., Maneka Gandhi v. Union of India, (1978) 1 SCC 248 Per Bhagwati J. 98 Francis Coralie v. Union Territory of Delhi, AIR 1981 SC 746. 99 P.S.R Sadhanantham v. Arunachalam, AIR 1980 SC 856. 100 Maneka Gandhi v. Union of India (1978) 1 SCC 248. 93
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Any law interfering with the personal liberty of a person must satisfy a triple test; 1. It must prescribe a procedure. 2. The procedure must withstand the test of one or more of the Fundamental Rights conferred u/a 19 which may be applicable in a given situation, it must also be liable to be tested with reference to Art 14.101 A procedure which is unreasonable cannot be in consonance with Art. 21.102 Such right extends not only to the actual proceedings in court but also includes within its sweep the preceding police investigation as well.103 3.1.1



Fair Trial has not been accorded on the accused



Conducting a fair trial for those who are accused of criminal offenses is the cornerstone of democracy. Conducting fair trial is beneficial for both the accused as well as the society. A conviction resulting from an unfair trial is contrary to our concept of justice.104 Right to fair trial in a criminal prosecution is enshrined in Art. 21. For example, Section 142 of Evidence Act does not give power to prosecution to put leading question to the accused. To do so, infringes the right of the accused to have a fair trial enshrined in Art. 21. This is not a curable irregularity.105 In the present case, a detailed enquiry revealed the involvement of True-Socialism and the funds received from True Socialism. Further enquiry was not conducted as the appellant was in Chindesh for past two months to deliver lectures on socialism. Therefore, the procedural lapses existed, infringing his right to life and personal liberty. Without following the procedure, the Sessions Court and High Court imposed life imprisonment and death penalty, respectively, which is beyond the scope of a fair trial106. Also, for the offences under Money Laundering and Unlawful Activities (Prevention) Act, 1967 there is a need to establish Special Court to address the issue with urgency and with due process, which was required under Section 43 and 44107. It was not taken into consideration so that a fair chance could be given for a fair trial



101



District Registrar and Collector v. Canara Bank, (2005) 1 SCC 496. Supdt & Remembrancer, Legal affairs, WB v. S Bhowmick, AIR 1981 SC 917,923. 103 Vakil Prasad v. State of Bihar, AIR 2009 SC 1822. 104 State of Punjab v. Baldev Singh, AIR 1999 SC 2378. 105 Varkey Joseph v. State of Kerala, AIR 1993 SC 1892. 106 Hasanbhai Valibhai Qureshi v. State of Gujarat, (2004) 5 SCC 347. 107 Prevention of Money Laundering Act, 2002. 102
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-AppellantRight to be heard has not been given to the accused.



As per Section-43E of the Unlawful Activities Prevention Act, 1967, the burden of proof is upon the accused. The session’s court has sentenced him without giving him a chance to show cause and was not given a chance under S.377 (1) of Code of Criminal Procedure, 1973108 which empowers the State government against the sentence passed by Sessions Court due to inadequacy and S. 377(3) of the same says that such enhancement should only be after giving to the accused a reasonable opportunity of showing cause against such enhancement and while showing cause, the accused may plead for his acquittal or for the reduction of the sentence. In respect of enhancement of sentence in revision the enhancement can be made only if the Court is satisfied that the sentence imposed by the trial Court is unduly lenient, or that in passing the order of sentence, the trial court has manifestly failed to consider the relevant facts.109 Similarly, in Ram Narain v. State of U.P110 it was laid down that sentence can be enhanced if it was so manifestly inadequate as to have resulted in failure of justice. The right to be heard is of the essence but hearing does not mean more than fair opportunity to present one’s point on a dispute, followed by a fair consideration thereof by fair minded judges. Let us not romanticize this process nor stretch it to snap it. Presentation can be written or oral, depending on the justice of the situation.111 In the case of Ashubha Bharatsinh Gohil v. State of Gujarat112, the High Court should not have enhanced the sentence from life imprisonment to death because for exercising its discretion in choosing the sentence the trial court had given elaborate reasons which it cannot be said no judicial mind could advance. Only because the High Court looked at those reasons differently, in our opinion, it did not justify the enhancement of sentence to death sentence If we skim through the facts of the instant case, we could decipher that the appellant has not been given substantial opportunity to defend his case, therefore infringing his Right to be heard. Here, the Province filed an appeal, to which the HC confirmed charges and enhanced



§377, Code of Criminal Procedure, 1973 – [Save as otherwise provided in sub- section (2), the State Government may, in any case of conviction on a trial held by any Court other than a High Court, direct the Public Prosecutor to present an appeal to the High Court against the sentence on the ground of its inadequacy.] 109 Alamgir v. State of Bihar, AIR 1959 SC 436. 110 Ram Narain v. State of U.P AIR 1971 SC 757. 111 Mohd. Arif v. The Registrar, Supreme Court of India, (2014) 9 SCC 737. 112 Ashubha Bharatsinh Gohil v. State of Gujarat (1994) 4 SCC 353. 108
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the punishment to death.113 The inability of the HC to find procedural lapses in the trial ipso facto provides for an inference that there was miscarriage of justice. The awarding of death sentence without any reasonable opportunity to defend is bad in the eyes of law. 3.2 Charges Pressed Against Accused Has Not Been Prove Beyond Reasonable Doubt In the case of OMA@ Om Prakash & Anr. v. State of Tamil Nadu, the Supreme Court of India stated that: “Judges or academicians opinions, predilection, fondness, inclination, proclivity on any subject, however eminent they are, shall not influence a decision making process, especially when judges are called upon to decide a criminal case which rests only on the evidence adduced by the prosecution as well as by the defence and guided by settled judicial precedents.114 This statement enlightens us on the requirement of proof beyond reasonable doubt115 which could be done only on the basis of the evidence adduced. The subject matter of evidence was not stressed much as only one detailed inquiry was conducted and further inquiry was not conducted as the appellant was in Chindesh.116 The fact sheet is silent on the evidence produced and the analogy they drew for proving the involvement of the appellant in the said case matter. An accused has a profound right not to be convicted of an offence which is not established by the evidential standard of proof “beyond reasonable doubt”. This Court in Krishnan and Anr. v. State117, held that the doubts would be called reasonable if they are free from a zest for abstract speculation. Law cannot afford any favourite other than truth and to constitute reasonable doubt, it must be free from an overemotional response. Doubts must be actual and substantial doubts as to the guilt of the accused persons arising from the evidence, or from the lack of it, as opposed to mere vague apprehensions. A reasonable doubt is not an imaginary, trivial or a merely possible doubt, but a fair doubt based upon reason and common sense. It must grow out of the evidence in the case. 118 In our criminal justice system, for recording guilt of the accused, it is not necessary that the prosecution should prove the case with absolute or mathematical certainty, but only beyond 113



Page 6, ¶17 Moot proposition, Army Institute of Law National Moot Court Competition 2016. OMA@ Om Prakash & Anr. v. State of Tamil Nadu AIR 2013 SC825. 115 Commonwealth v. John W. Webster, 5 Cush. 295, 320 (1850) -.” 116 Page 6, ¶16 Moot proposition, Army Institute of Law National Moot Court Competition 2016. 117 Krishnan and Anr. v. State (2003) 7 SCC 56. 118 Ramakant Rai v. Madan Rai and Ors., (2002) 12 SCC 395. 114
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reasonable doubt. Criminal Courts, while examining whether any doubt is beyond reasonable doubt, may carry in their mind, some “residual doubt”, even though the Courts are convinced of the accused persons’ guilt beyond reasonable doubt.119 3.3 Death Sentencing Policy given by the Court has not been complied with. The court emphasises that the death penalty is an exception rather than the rule and ought to be imposed only in the ‘gravest of cases of extreme culpability’ and ‘rarest of rare’ cases when the alternative option is unquestionably foreclosed.120 Death penalty is to be imposed only when “ life imprisonment appears to be altogether inadequate punishment having regard to relevant circumstances of the crime and provided, only provided, the option to impose sentence of imprisonment for life cannot be conscientiously exercised 121 having regard to the nature and circumstances of the crime and all relevant circumstances.” A decision of this court of recent times on the question of sentence is reported in Ram Naresh and Others v. State of Chhattisgarh122. The principles laid down therein have been summarized “while determining the questions relatable to sentencing policy, the court has to follow certain principles and those principles are the loadstar besides the above considerations in imposition or otherwise of the death sentence. The court has to apply the test to determine if the instant case was the ‘rarest of rare’ case for imposition of a death sentence. It is very evident that Life Imprisonment is the rule and death sentence is an exception. The method and manner of the act alleged should be as such that the gravity of the offence can be seen and observed easily. In the instant case, without adducing any direct evidence, the honourable High Court as well as the Supreme Court relied upon the circumstantial evidence and on the same note implicated the appellant giving such a sentence which is being given in the ‘rarest of the rare case’.



Ramakant Rai v. Madan Rai and Ors, (2002) 12 SCC 395 “ Bachan Singh v. State of Punjab, AIR 1980 SC 898; Machi Singh v. State of Punjab, AIR 1983 SC 947. 121 Id. 122 Ram Naresh and Others v. State of Chhattisgarh (2012) 4 SCC 257. 119 120
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PRAYER



IN THE LIGHT OF THE ARGUMENTS ADVANCED AND AUTHORITIES CITED, THE APPELLANT HUMBLY PLEADS BEFORE THE HON’BLE COURT TO:



1. SET ASIDE THE DECISION OF THE SESSIONS COURT AND THE HIGH COURT. 2. TO ACQUIT THE APPELLANT FROM ALL THE CHARGES IMPOSED ON HIM.



ANY OTHER ORDER AS IT DEEMS FIT IN THE INTEREST OF EQUITY, JUSTICE AND GOOD CONSCIENCE.



FOR THIS ACT OF KINDNESS, THE APPELLANT FACTION SHALL BE DUTY BOUND FOREVER.



SD/(COUNSEL FOR THE APPELLANT)
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