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Short Description

Sacramento Superior Court malpractice litigation against Woodruff O'Hair Posner & Salinger Inc and divorce lawye...



Description


Freidberg, SBN 031279 1 Edward Brett E. Bitzer, SBN 264736 LAW CORPORATION 2 FREIDBERG 601 University Avenue, Suite 274



ENDORSED '-DEC 10



Sacramento, Califomia 95825 3 Telephone: (916)929-9060



i^GAL PROCESS r^e



4 Facsimile: (916)929-9068 5



13



Attomeys for PLAINTIFF



6 7



IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA



8



IN AND FOR THE COUNTY OF SACRAMENTO



9



WEI-JEN (HARRISON) LUAN,



10



CASE NO. 05AS03035 (consolidated with CASE NO. 04AS02584)



Plaintiff,



11 IS



13 HOWARD STAGG and DOES 1 through 100,



JOINT DECLARATION OF BRETT E. BITZER IN SUPPORT OF PLAINTIFF'S MOTIONS FOR LEAVE TO F I L E FIRST AMENDED COMPLAINTS



inclusive.



14 15 16



Defendants.



WEI-JEN (HARRISON) LUAN,



17 Plaintiff,



18



21 22



January 13,2014 2:00 p.m. 53 Hon. David Brown



Complaint Filed: June 24,2004 Trial Date:



19 20



Hearing Date: Time: Department: Judge:



March 24, 2013



D. THOMAS WOODRUFF, an individual; WOODRUFF, O'HAIR & POSNER, INC., and DOES 1 through 100, inclusive, Defendants.



23 24 25 26 27 28 FREIDBERG LAW CORPORATION 601 UNIVERSITY AVE, SUfTE 274 SACRAIVIENTO, CAUFORNIA 95825 TELEPHONE (916)929-9060



JOINT DECLARATION OF BRETT E. BITZER IN SUPPORT OF PLAINTIFF'S MOTIONS FOR LEAVE TO FILE FIRST AMENDED COMPLAINTS 0



1 2 I, BRETT E. BITZER, declare as follows: 3



1.



I am an attorney duly licensed to practice law in the State of Califomia. I am an



4 associate at the law firm of Freidberg Law Corporation, and counsel for Plaintiff in the above5 6 7 8



captioned action. 2.



In accordance with Califomia Rules of Court, Rule 3.1324(a)(1), attached hereto as



Exhibit 1 is a true and correct copy of Plaintiff s Proposed First Amended Complaint against defendants D. Thomas Woodruff and Woodruff, O'Hair «& Posner, Inc., ("Woodruff Defendants") Sacramento Superior Court Case No., 04AS02584. The bold portions of Exhibit 1



9 are the proposed amendments.



10 3.



Also in accordance with Califomia Rules of Court, Rule 3.1324(a)(1), attached



11 hereto as Exhibit 2 is a tme and correct copy of Plaintiff s Proposed First Amended Complaint



12 13 14



against defendant Howard Stagg ("Stagg Defendant"), Sacramento County Superior Court Case No., 05AS03035. The bold portions of the Exhibit 2 are the proposed amendments. 4.



In accordance with Califomia Rules of Court, Rule 3.1324(a)(2), no material



15 allegations contained in the previous complaints are proposed to deleted. 16 5. In accordance with Califomia Rules of Court, Rule 3.1324(a)(3), the proposed 17 allegations to be added to Plaintiffs Original Complaint against the Woodmff Defendants 18 appear in bold in Exhibit 1 and are follows: 19



•



20



Caption of complaint is amended to as Wei-Jen, as trustee of the Wei-Jen Harrison Revocable Trust dated August 10, 2001, page 0, lines 8-10;



21



•



Paragraph 1, page 0, line 23;



22



•



Paragraph 2, page 1, lines 5-13;



23



•



Paragraph 8, page 2, lines 4-9;



24



•



Paragraph 8, page 2, lines 24-28 and page 3, lines 1-7;



25



•



Paragraph 10, page 3, lines 10-12 and 15-19;



26



•



Paragraph 11, page 3, lines 22-28, and page 4, lines 1-9;



27



•



Paragraph 12, page 4, lines 19-27;



28



•



Paragraph 14, page 5, lines 3 and 9;
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JOINT DECLARATION OF BRETT E. BITZER IN SUPPORT OF PLAINTIFF'S MOTIONS FOR LEAVE TO FILE FIRST AMENDED COMPLAINTS I



1



•



Paragraph 17, page 5, lines 22-23 and lines 25-26 and line 28, page 6, lines 1-11;



2



•



The prayer, page 7, lines 6-7.



3



6.



In accordance with Califomia Rules of Court, Rule 3.1324(a)(3), the proposed



4 allegations to be added to Plaintiffs Original Complaint against the Stagg Defendant appear in 5 bold in Exhibit 2 and are follows: 6



•



Revocable Trust dated August 10, 2001, page 0, lines 9-11;



7



Paragraph 2, page 1, lines 9-16;



8



Paragraph 5, page 2, lines 6-14;



9



Paragraph 9, page 2, lines 26-28 and page 3, lines 1-4 and lines 9-12;



10



Paragraph 11, page 3, lines 23-25;



11



Paragraph 12, page 3, lines 27-28 and page 4, liens 2-17;



12



Paragraph 13, page 4, lines 21 and 27-28 and page 5, lines 1-4;



13



Paragraph 16, page 5, lines 18-28;



14



Paragraph 18, page 6, lines 4-23;



15



Prayer, page 7, lines, 10-11.



16 17



Caption of complaint is amended to as Wei-Jen, as trustee of the Wei-Jen Harrison



7.



In accordance with Califomia Rules of Court, Rule 3.1324(b)(1), the effect of the



proposed amendments is to clarify that Plaintiff Wei-Jen (Harrison) Luan ("Wei-Jen") is



18



bringing the legal malpractice action in both her individual capacity and in her capacity as



19



trustee of the Wei-Jen Revocable Trust dated August 10, 2001, ("Wei-Jen Trust"), and is



20



seeking damages on the trust's behalf who was a limited partner of Harrison Family



21



Enterprises, I I ("HFE 11"). Stated another way, Plaintiffs amendment clarifies that she is



22



bringing a direct legal malpractice action against the defendants as trustee of Wei-Jen Trust



23



which was a limited partner that was a direct and intended beneficiary of the defendants' negligent advice, which specific trust, suffered damages. The amendments all relate to the same



24 25 26



common nucleus of facts that gives rise to the same legal malpractice claims as alleged in the original complaints. 8.



In accordance with Califomia Rules of Court, Rule 1.324(b)(2), the proposed



27



amendments contained in Exhibits 1 and 2 are necessary and proper in order to preclude the



28



defendants from limiting the scope of recoverable damages in the present consolidated legal



FREIDBERG LAW CORPORATION 601 UNIVERSITY AVE., SUITE 274 SACRAMENTO, CALIFORNIA 95825 TELEPHONE (916)929-9060



JOINT DECLARATION OF BRETT E. BITZER IN SUPPORT OF PLAINTIFF'S MOTIONS FOR LEAVE TO FILE FIRST AMENDED COMPLAINTS 2



1 malpractice action to only the damages incurred by Wei-Jen (Harrison) Luan, an individuai It 2 3



is anticipated that the defendants will argue that Wei-Jen (Harrison) Luan, an individual, suffered little to no damages and that the real parties who suffered damages was Wei-Jen as trustee of Wei-Jen Tmst which was also both the general and limited partner of HFE II. This is



4



evidenced by the fact that, among other things, defendant Stagg has alleged the following



5 affirmative defense in his answer filed on July 31, 2013: "No Real Party In Interest or 6 Standing." (See Plaintiffs Joint Request for Judicial Notice in Support of Plaintiffs Motions 7 for Leave to Amend, ("RJN"), Exh. 12.) Specifically, defendant Stagg's Answer provides as 8 follows: "This action is not brought by the real party in interest in that the expenses sought as damages, if incurred by any person or entity, were incurred by or on behalf of a partnership, Harrison Family Enterprises II (HFE II), and HFE II is not a named plaintiff. This action is not brought by the real party in interest in that the expenses sought as damages, if incurred by any person or entity, were incurred as trustee of Harrison Children's Trust (HCT), and Plaintiff resigned as tmstee on or before filing the Complaint. Plaintiff lacks standing to make claims as tmstee of HCT." (RJN, Exh. 12, pgs. 1:25-2:4.)



9 10 11 12 13



14 As set forth in the detailed Joint Declaration of Wei-Jen (Harrison) Luan and in the allegations 15 contained in both the Woodmff Complaint and the Stagg Complaint, Wei-Jen (Harrison) Luan 16



was represented by the defendants in multiple representative capacities and in each of these representative capacities allegedly suffered damages causes by the defendants' negligent



17



representation. (Compare RJN, Exhs. 4-5 with Joint Declaration of Wei-Jen (Harrison) Luan in



18 Support of Plaintiffs Motions for Leave, ("Wei-Jen Dec, ^^-103.) As such, the proposed 19 amendments are necessary and proper to ensure that the real parties in interest are substituted in 20



as plaintiffs in the present consolidated legal malpracfice action to prevent the defendants from



21



limiting the scope of recoverable damages.



22 23



9.



In accordance with Califomia Rules of Court, Rule 1.324(b)(3), Freidberg Law



Corporation was retained by Wei-Jen (Luan) Harrison on or about October 23, 2013. Substitution of Attomey forms were filed on or about October 25, 2013. Upon being retained, I



24



inmiediately commenced reviewing the extremely voluminous client file including, but not



25



limited to, the pleadings, invoices, checks, and other relevant documents and discovered that



26



there was a potential pleading issue relating to the complaints. Since the action had already



27



been set for trial on March 24, 2013 before the Honorable Judge De Alba, on November 13,



28



2013, I sent defendants' counsel a letter setting forth my legal analysis as to what claims



FREIDBERG LAW CORPORATION 601 UNIVERSITY AVE., SUITE 274 SACRAMENTO, CALIFORNIA 95825 TELEPHONE (916)929-9060



JOINT DECLARATION OF BRETT E. BITZER IN SUPPORT OF PLAINTIFF'S MOTIONS FOR LEAVE TO FILE FIRST AMENDED COMPLAINTS 3



1 Plaintiff, in what capacities, was seeking and as to why amendment was not necessary. Attached hereto as Exhibit 3 is a tme and correct copy of my November 13, 2013, letter. On 2 November 20, 2013, I received a response letter from counsel for defendant Stagg requesting 3 that I file motions for leave to amend in order for a motion for summary judgment to be filed. 4 Attached hereto as Exhibit 4 is a tme and correct copy of Mr. Segal's November 20, 2013, 5 letter. Thereafter, on November 26, 2013, a second meet and confer session was held between 6 myself and counsel for defendants in which we further discussed the issues as to what specific 7 capacities and what specific damages Plaintiff Wei-Jen could seek at trial based on the facts plead in the operative complaints. Ultimately, I agreed that it was in the best interest of all the 8 parties and judicial economy to file the present motions and further agreed to continue the trial 9 date. The parties have a conference scheduled on December 10, 2013, with the Honorable 10 Judge De Alba in order to continue the trial date. 11 10. In accordance with Califomia Rules of Court, Rule 1.324(b)(4), my client was 12 formerly represented by attorney Michael Boli who drafted both of the original complaints. I do 13 not know why a motion to amend was not made earlier. A potential reason is this issue was not 14 brought to anyone's attention until defendant Stagg filed an Answer on July 31, 2013 alleging 15 as an affirmative defense that there is no real party in interest. (RJN, Exh. 13, pg. 1:24-2:4.) 16



/// ///



17 ///



18



///



19



///



20



///



21



///



22



/// ///



23 ///



24



///



25



///



26



///



27



///
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1 2 3



11.



There is no prejudice to allowing Plaintiff Wei-Jen (Harrison) Luan file amended



complaints. The present consolidated legal malpractice action has been pending for nearly ten years and has been stayed from July 21, 2006 through October 30,2010. (See RJN, Exhs. 7 and 10.) Depositions of defendants Woodmff and Stagg have not been taken. Defendants Woodruff



4



and Stagg obviously are aware of the pleading error as evidenced by the affirmative defense



5 contained in Defendant Stagg's Answer filed on July 31, 2013. (RJN, Exh. 13.) In the event 6 that the Court grants Plaintiffs Motions for leave to amend. Plaintiff is agreeable to stipulating 7 to continue the trial date in order to allow defendants to conduct any ftirther discovery and/or 8 file any additional dispositive motions. 9 10



I have personal knowledge of the foregoing facts and if called as a witness could testify competently thereto. 1 declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct. Executed this 9"^ day of December, 2013, in Sacramento,



11



Califomia.



12 13 14



By: BRETT E. BITZER
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EXHIBIT



1



Edward Freidberg, SBN 031279 Brett E. Bitzer, SBN 264736 FREIDBERG LAW CORPORATION 2 601 University Avenue, Suite 274 Sacramento, Califomia 95825 3 Telephone: (916) 929-9060 Facsimile: (916) 929-9068 4 1



5 Attomeys for PLAINTIFF 6 IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA



7



IN AND FOR THE COUNTY OF SACRAMENTO



8



WEI-JEN (HARRISON) LUAN, as an individual and as trustee of the Wei-Jen 10 Harrison Revocable Trust dated August 10, 2001 11 Plaintiffs, 12 9



CASE NO. 05AS03035 (consolidated with CASE NO. 04AS02584) [PROPOSED] FIRST AMENDED COMPLAINT FOR LEGAL MALPRACTICE



13 14 D. THOMAS WOODRUFF, an individual; WOODRUFF, O'HAIR & POSNER, INC., and 15 DOES 1 through 100, inclusive, 16



Defendants.



17 18 19 20 1. 21



This is an action for legal malpractice, in which the defendant lawyers' errors



caused a dispute about plaintiffs management and authority to sell or exchange real



22 property, in plaintiffs capacity as a trustee of a family trust (the Harrison Children's Trust) 23 and as both the general and limited partner of a limited partnership (Harrison Family 24 Enterprises II), while the defendants represented plaintiff as the respondent in a family law 25 proceeding (In Re Marriage of Harrison, Sacramento Superior Court Case No. 99FL07719). That dispute is ongoing and is the subject of a pending legal action (the 26 "underlying lawsuit"). Due to the uncertain application of C.C.P. § 340.6, the statute of 27 limitations for suits against lawyers, plaintiff, in an abundance of caution, files this suit 28 before the underlying lawsuit has been finally resolved and before the family law tEIDBERG LAW CORPORAHON 601 UNIVERSITY AVE, SUITE 274 SACRAMENTO, CAUFORNW 95825 TELEPHONE (916)929-9060



[PROPOSED] FIRST AMENDED COMPLAINT FOR LEGAL MALPRACTICE 0



1 2



proceeding has been finally resolved. I f plaintiffs adversaries in the underlying lawsuit and/or family law proceeding knew of the pendency of this action, that knowledge could prejudice plaintiff [due to the fact that the defendant lawyers' negligence benefitted the



3 4



positions now asserted by plaintiffs adversaries in the underlying lawsuit and family law proceeding].



5



2.



Plaintiff Wei-Jen (Harrison) Luan is an individual and a resident of Placer



6 County, California. Plaintiff Wei-Jen Harrison Revocable Trust dated August 10, 2001 7 ("Wei-Jen Trust") is appearing in this action through its trustee, Wei-Jen (Harrison) 8 Luan and is an existing revocable Trust organized under the laws of the United States 9



and the State of California. At all times relevant herein. Plaintiff Wei-Jen (Harrison) Luan, as trustee of Wei-Jen Trust, was the general partner of Harrison Family



10 Enterprises II ("HFE II"), a California limited partnership. At time times relevant



11



herein. Plaintiff Wei-Jen (Harrison) Luan, as trustee of Wei-Jen Trust, was also a limited



12 partner in HFE II. There is a dispute regarding whether HFE II was ever a valid limited 13 partnership. 3.



14



Thomas Woodmff, an individual, is an attomey licensed to practice law in



15 Califomia and, on information and belief, a resident of Sacramento County, California. 4.



16



On information and belief, Woodruff, O'Hair & Posner, Inc., is a



professional law corporation with its principal place of business located in Sacramento,



17



Califomia.



18



5.



During all times relevant to this complaint, attorney Woodruff acted in the



19 course and scope of his employment as a principal of the Woodruff, O'Hair & Posner law 20 firm. 21



6.



The defendant law firm represented to plaintiff that Woodruff was a



22 specialist in advising clients on family law and related estate planning matters, and in 23



representmg family law litigants in the disposition and division of property. 7.



24



Plaintiff is ignorant of the true names and capacities of the defendants



named herein as defendants Does 1 through 100, inclusive. On information and belief,



25 each of the defendants named herein as a Doe defendant is or was legally responsible 26 for the acts or omissions alleged herein, and for the damages resulting therefrom. 27 Plaintiff will amend her complaint to state the true names and capacities of said Doe 28 defendants when the names and capacities are ascertained. lElDBERG LAW CORPORATION 601 UNIVERSITY AVE., SUITE 274 SACRAMEIfl-0, CAUFORNIA 95825 TELEPHONE (916) 929-9060
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1 2



8.



Defendants are attomeys who specialize in family law and marital property



divisions and estate planning. In or about August 2001, defendants undertook to advise plaintiff Wei-Jen Harrison and to represent Wei-Jen, as the Respondent in a marital



3 4



dissolution initiated by Wei-Jen's former husband, Alan Harrison, and in Wei Jen's capacity as co-tmstee of HCT and as the general and limited partner in HFE II. As explained in



5 paragraph 2 supra, the Plaintiff Wei-Jen (Harrison) Luan, as trustee of Wei-Jen Trust 6 was both the general partner of HFE II and a limited partner of HFE II. In addition. 7 Plaintiff Wei-Jen (Harrison) Luan, in her capacity as trustee of Wei-Jen Trust, who was 8 both the general and limited partner of HFE II was a direct and intended beneficiary of 9 10



defendants' legal representation. 9.



Defendants became familiar with the marital property and marital estate.



Defendants knew that Wei-Jen and Alan Harrison were co-trustees of the Harrison



11



Children's Trust ("HCT"); that Lynn and Kim Harrison were the adult daughters of Wei-



12 Jen and Alan Harrison and were beneficiaries of the HCT. Defendants knew that the 60% 13 community property interest in a family partnership, Harrison Family Enterprises 14 ("HFE"), in which HCT also held a 40% partnership interest, was the subject of a 15 16



November 2000 stipulation in the family law proceeding. Wei-Jen, at that time represented by prior counsel Joe Wirm, and Alan, represented by his own attomey, had entered into a stipulation and partial property division whereby the HFE partnership's



17



assets and liabilities were divided between Alan and Wei-Jen and to be distributed



18 effective as of December 31, 2000, such that Alan no longer would be involved in the 19 management of those HFE assets distributed to Wei-Jen or which were owned by HCT, 20 and Wei-Jen no longer would be involved in the management of those HFE assets 21



distributed to Alan. Defendants knew that such November 2000 stipulation was reduced to a formal order and partial judgment filed on or about May 31, 2001, and that both the



22 23



November 2000 stipulation and May 2001 partial judgment expressly provided that "Wife" (Wei-Jen) would continue to manage the HCT "to the extent permitted by



24 Califomia law." Plaintiff Wei-Jen (Harrison) Luan, in her multiple capacities, alleges 25 that defendants were negligent in failing to advise her that this specific provision did 26 not provide her with the power to sell assets of HCT without Alan Harrison's 27



written consent to the same. Defendants further negligently failed to advise Plaintiff to immediately file a petition in the probate court for instructions interpreting this



28 lElDEERG LAW CORPORATION 601 UNIVERSITY AVE., SUITE 274 SACRAMENTO, CAUFORNIA 95825 TELEPHONE (916) 929-9080
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1 2



specific provision and/or filing a petition to remove Alan Harrison as a co-trustee of HCT because, among other things, Alan Harrison: 1) did not and had not helped at all with the management of HCT; 2) had been an absentee co-trustee of HCT and did not



3 have the expertise or experience in managing the assets of HCT; 3) was uncooperative



4



and would not speak directly to Plaintiff; 4) was estranged from his two daughters,



5 Lynn Harrison and Kim Harrison, who were the beneficiaries of HCT and in favor of 6 Alan Harrison's removal; 5) was bitter and angry at Plaintiff; and 6) Plaintiff and Alan 7 had many serious legal issues to resolve in the contentious family law action. 8 9 10



10.



Defendants were made aware that Wei-Jen was an active, prudent manager



of the HCT trust, that Alan Harrison was not and had been passive as a trustee. Defendants were advised that Wei-Jen and her daughters had agreed to form another family partnership, Harrison Family Enterprises II ("HFE II"), in which Wei-Jen, as



11



trustee of Wei-Jen Trust was the general partner and HCT was a limited partner as



12 well as Wei-Jen as trustee of Wei-Jen Trust. HFE II would assume ownership and 13 management of the assets that were to have been distributed to Wei-Jen by the 14 November 2000 stipulation and May 2001 partial judgment. Defendants negligently 15 failed to advise and assist Wei-Jen as she tried to fulfill her fiduciary obligations as 16



both the general partner of HFE II, the limited partner of H F E II, and co-tmstee of HCT to prudently manage HCT and HFE II partnership assets. The main asset of HCT



17



was an 87.5% interest in the Continental Apartments. H F E I I purchased the



18 remaining ll.SVo interest in Continental Apartments by a capital contribution 19 made by Wei-Jen, as trustee of Wei-Jen Trust, to HFE II. 20 21 22



11.



Defendants knew that Wei-Jen, as general partner of HFE II and co-trustee



of HCT, entered into contracts to sell and exchange real property held by the HFE II partnership and HCT trust, including making non-refundable deposits exceeding $1 million dollars. Specifically, Defendants knew that Wei-Jen, as general partner of



23



HFE I I purchased 12.5Vo of Continental Apartments from Wei-Jen's family. The



24 money used to purchase the 12.5yo came from a capital contribution from Wei-Jen, 25 as trustee of Wei-Jen Trust to HFE I I of approximately $495,000. Defendants 26 further knew that Wei-Jen, as general partner of HFE I I and as trustee of HCT 27 entered into a contract to sell lOO"/© of the Continental Apartments with the stated 28 KEIDBERG LAW CORPORATION 601 UNIVERSITY AVE., SUH'E 274 SACRAMENTO, CAUFORNIA 95825 TELEPHONE (916)929-9060



intent and plan of immediately reinvesting the sales proceeds into tax deferred [PROPOSED] FIRST AMENDED COMPLAINT FOR LEGAL MALPRACTICE 3



1 2



section 1031 like-kind exchanges. Defendants further knew that one of the "exchange" contracts was for $1,2500,000 in which HFE I I and HCT would obtain a 26% tenant in common interest in a phoenix shopping center ("Anderson



3 Fiesta"). Plaintiff Wei-Jen (Harrison) Luan, as general partner of HFE I I made a



4



down payment of $500,000 with the remaining $750,000 due at closing. The



5 $500,000 down payment came from a capital contribution made by Wei-Jen, as 6 trustee of Wei-Jen Trust to HFE I I . Defendants knew that i f Wei-Jen, in her 7 multiple capacities, was unable to perform under the various sales contracts that 8 she and her entities, including HFE I I and the Wei-Jen Trust, would be exposed to 9



lawsuits, additional damages, and loss of down-payments. Defendants were aware that those contracts still were nominally subject to Alan's marital property interests



10 11 12



because the distributions, transfers and waivers of interest called for under the May 2001 partial judgment had not been completed. 12.



Defendants negligently failed to advise Wei-Jen about the risks of her



13 personal liability exposure to the purchaser, to the beneficiaries, and to Alan Harrison, 14 and what Wei-Jen should do to mitigate and avoid those risks. Defendants negligently 15 failed to counsel Wei-Jen that she could expressly condition the contract to sell and 16



exchange property upon the seller's receipt of written consent and approval from the cotrustee (Alan) and beneficiaries (Kim and Lynn) of HCT. Defendants negligently failed to



17



counsel Wei-Jen that she could expressly condition the contract to sell and exchange



18 property upon receipt of a Court Order authorizing and approving such sale by Wei-Jen 19 as co-tmstee. At multiple times in 2001-2003, Defendants negligently failed to counsel 20 Wei-Jen (Harrison) Luan, as co-trustee of HCT, to file a petition in the probate 21 22



court seeking, among other things: 1) interpretation and clarification of Wei-Jen's authority and power as co-trustee of HCT under paragraph 16 of the May 2001 partial judgment; 2) removal of Alan Harrison as co-trustee of HCT; and/or 3)



23



probate court approval for the various real estate transactions that Wei-Jen was



24 entering into as co-trustee of HCT and as general partner of HFE II. Defendants' 25 negligence proximately caused damages to Wei-Jen in her individual capacity and as 26 trustee of Wei-Jen Trust, which trust, at the time of defendants' negligence was both 27 28 REIDBERG LAW CORPORiOlON 601 UNIVERSITY AVE., SUITE 274 SACRAMENTO, CAUFORNW 95825 TELEPHONE (916) 929-9060



the general and limited partner in HFE II. 13.



Attorney Woodruff failed to exercise that degree of care, skill, knowledge, [PROPOSED] FIRST AMENDED COMPLAINT FOR LEGAL MALPRACTICE 4



1 2 3



competence and diligence possessed by attomeys who hold themselves out as specializing in family law, marital property divisions, and estate plarming. 14.



Defendants also undertook on Wei-Jen's behalf to obtain express consent and



waiver from petitioner (Alan Harrison) and Alan's signature on such documents (deeds and



4



the like) as were necessary to effectuate the property division and distributions under the



5 May 2001 partial judgment, and to assure that Alan no longer had any management or 6 control over the assets which were supposed to have been distributed to Wei-Jen. 7 Defendants negligently failed to exercise reasonable diligence, skill and knowledge in 8 their tardy and ultimately unsuccessful effort to obtain such consent and waiver or an 9 10



order from the family law court and/or probate court authorizing such disposition of property by Wei-Jen. 15.



11



I f attorney Woodmff had exercised the required skill, care, knowledge,



competence and diligence possessed by reasonable and competent attomeys who



12 specialize in family law, marital property divisions, and estate planning, plaintiff would 13 not have entered into the binding contracts to sell and exchange property unless such 14 contracts were conditioned upon the seller's receipt of written consent and approval from 15 the co-trustee (Alan) and beneficiaries (Kim and Lynn) of HCT; and such contracts also 16



provided that seller did not have to perform until Seller obtained a Court Order authorizing and approving such sale by Wei-Jen as co-trustee of HCT.



17



16.



As was both reasonably foreseeable and actually foreseen by attomey



18 Woodmff, Alan Harrison balked and delayed the sale. Alan refused to sign off on the sale. 19 He refiised to execute such documents as were necessary to fulfill the seller's obligations 20 under the sale and exchange contract. As a result, the sale did not occur. 21



17.



Attomey Woodruffs breaches of duty, as alleged above, were a



22 foreseeable, proximate and legal cause of substantial damage, loss and injury to plaintiff 23



in her individual capacity, as trustee of Wei-Jen Trust which trust was also the general and limited partner of HFE II. Plaintiffs damages include, but are not



24



necessarily limited to, the following: the purchaser sued Wei-Jen, individually and HFE



25 II, for specific performance and damages, claiming in excess of $1 million in losses. Wei26 Jen, individually and HFE II, was sued by the brokers for commissions in excess of 27 $100,000 that would have been paid had the sale and exchange been consummated. Wei28 lEIDBERG LAW CORPORAHON 601 UNIVERSITY AVE., SUITE 274 SACRAMEWTO, CAUFORNIA 95825 TELEPHONE (916)929-9060



Jen, individually, as trustee of Wei-Jen Trust, and as both the general and limited [PROPOSED] FIRST AMENDED COMPLAINT FOR LEGAL MALPRACTICE 5



1 2



partner of HFE I I has had to incur substantial attomey's fees and costs responding to such specific performance suit and suit by the brokers. In addition, Wei-Jen, individually, as trustee of Wei-Jen Trust, and as both the general and limited partner



3



of HFE I I lost the diminution in value of their $500,000 down payment in Anderson



4 Fiesta due to the failure consummate the real estate transactions and incurred 5 additional damages in non-refundable interest payments made on a promissory note 6 to extend the closing date on the Anderson Fiesta deaL The $500,000 down payment 7 was converted into a limited partnership interest which greatly reduced its fair 8



market value. In addition, Wei-Jen individually, as trustee of Wei-Jen Trust, and as both the general and limited partner of HFE I I incurred damages as the 12.5%



9 10



owner of the Continental Apartments due to the fact that they were unable to refinance their loan due to the lis pendens that the buyer placed on the property



11 during the pendency of the buyer's lawsuit. Alan Harrison initiated a proceeding in 12 Probate Court seeking to remove and surcharge Wei-Jen as co-trustee of HCT. Wei-Jen 13 has had to incur substantial attorney's fees and costs responding to such "trustee 14 15



removal and surcharge" proceeding. As a result of the defendants' delay and lack of success in obtaining an order that Alan complete the distribution and execute such documents as were reasonably necessary, Wei-Jen also was compelled to forego other



16



valuable investment opportunities. Plaintiff has incurred and will continue to incur



17 attorney's fees, expert fees and costs, litigating the underlying lawsuit and related 18 issues, which fees and costs would not have been necessary i f defendants had acted 19 competently and properly to protect plaintiff in her contracts to sell and exchange 20 property and in undertaking to timely effectuate and consummate the property division 21 22



and distribution. 18.



Plaintiff is informed and believes that defendants also fell below the



standard of care in failing to adequately and properly supervise the expert whom



23



defendants recommended, hired to evaluate and opine about the value of the



24 contribution (increase) to the community property that resulted from plaintiffs post25 separation efforts and management (the "efforts" issue). Plaintiff has been damaged as a 26 result of defendants' negligence. Plaintiffs damages include substantial expert fees 27 without getting the benefit of a useful expert opinion and evaluation, and having to 28 lEIDBERG LAW CORPORVnON 601 UNIVERSITY AVE., SUTTE 274 SACRAMF.NT0, CAUFORNIA 95825 TELEPHONE (915)929-9060
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expert's work and opinions. 19.



one year of the date of filing of this lawsuit. 20.



4



Woodmff and his law fum continued to represent plaintiff until a date within



It was not until within one year of the date of the filing of this lawsuit that



plaintiff first discovered that the advice and representation she receivedfi:omdefendants was



5 inadequate and had caused plaintiff potentially substantial losses. 6



WHEREFORE, Plaintiff Wei-Jen (Harrison) Luan, individually and as trustee



7 of the Wei-Jen Trust, prays forjudgment as follows: 8



1. For compensatory damages according to proof;



9



2. For costs of suit;



10 11



3. For prejudgment interest; 4. For such other and fiirther relief as the Court may deem just and proper.



12 13



Dated: December 9,2013



FREIDBERG LAW CORPORATION



14 15 16



BRETT E. BITZER, Attomeys for Plaintiffs
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Edward Freidberg, SBN 031279 Brett E. Bitzer, SBN 264736 2 FREIDBERG LAW CORPORATION 601 University Avenue, Suite 274 Sacramento, Califomia 95825 3 Telephone: (916)929-9060 Facsimile: (916)929-9068 4 1



5



Attomeys for PLAINTIFF



6 7



IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA



8



IN AND FOR THE COUNTY OF SACRAMENTO



9



WEI-JEN (HARRISON) LUAN, as an 10 individual and as trustee of the Wei-Jen Harrison Revocable Trust dated August 10, 11 2001 12



Plaintiffs,



CASENO. 05AS03035 (consolidated with CASENO. 04AS02584) [PROPOSED] FIRST AMENDED COMPLAINT FOR LEGAL MALPRACTICE



13 14 HOWARD STAGG and DOES 1 through 100, 15 inclusive, 16 Defendants.



17 18 19 20 21 22 23



1.



This is an action for legal malpractice. Defendant lawyer Stagg' errors,



24 combined with errors committed by another lawyer. Woodruff, who was representing plaintiff as the respondent in a family law proceeding (In Re Marriage of Harrison, 25 Sacramento Superior Court Case No. 99FL07719), were a substantial factor in causing a 26 dispute and litigation about plaintiffs management and fiduciary duties as trustee, and 27 her authority to sell or exchange real property in plaintiffs capacity as a trustee of a 28 family trust (the Harrison Children's Trust). Plaintiff has filed another legal malpractice REIDBERG LAW CORPORATION 601 UNWERSTTY AVE, SUTTE 274 SACRAMENTO, CAUFORNIA 95825 TELEPHONE (916)929-9060
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1



lawsuit, Wei-Jen (Harrison) Luan vs. D. Thomas Woodruff, et a l , Sacramento Superior Court Case No. 04AS02584. All proceedings in the Harrison vs. Woodrujf matter have



2 been stayed by Court Order; consequently, plaintiff cannot file an amended complaint in



3



that action and, instead, files this separate lawsuit to name Howard Stagg as a defendant.



4



Plaintiff believes that the two legal malpractice actions should be consolidated because they



5



concern a common core of operative facts and plaintiff alleges that attomey Stagg's errors and



6



attomey Woodmff s errors both were substantial factors in causing plaintiffs' losses and



7



damages.



8



2.



9



In or about September 2002, after defendant Stagg had been retained by



plaintiff, in her capacity as co-trustee of Harrison Children's Trust ("HCT"), as trustee of the Wei-Jen Harrison Revocable Trust dated August 10, 2001 ("Wei-Jen



10



Trust") and as both the general and limited partner of Harrison Family Enterprises



11



I I ("HFE I I " ) and while defendant- Stagg advised and represented plaintiff, in her various



12



capacities, about her rights and duties as co-trustee of the Harrison Children's Trust,



13



plaintiff, on behalf of the Tmst and herself individually and as general partner of HFE



14



I I , entered into a contract to sell and exchange an apartment complex which was owned by



15



the trust and plaintiff. In October 2002, the contract expired. In November 2002, plaintiff, on behalf of the Tmst and herself individually and as general partner of HFE I I , entered



16



into another contract to sell and exchange the apartment complex to the same purchaser



17



(Portico). In January 2003, and again in February following an extension, the tmst was



18



unable to close escrow on the sale by delivering insurable title because Alan Harrison



19



(plaintiffs co-trustee) refused to cooperate, refused to sign the sale documents as co-



20



tmstee, so the title insurer declined to issue the purchaser a title policy. In March 2003 the purchaser ("Portico") filed suit against Wei-Jen Harrison (plaintiff herein), the trust, and



21 22



others; defendant Stagg represented plaintiff as a defendant in that lawsuit. The dispute is ongoing and is the subject of a pending legal action (the "underlying real property



23



lawsuit").



24



3.



Alan Harrison, co-tmstee of the Harrison Children's Tmst, filed a petition in the



25 probate court seeking to have Wei-Jen Harrison (plaintiff herein) removed as a tmstee of the 26 family tmst and to compel an accounting (In Re Harrison Children's Trust, Sacramento 27 Superior Court Case No. 03PR00225). Defendant Stagg represented plaintiff as a respondent 28 lEIDBERG LAW CORPORATION 601 UNWERSTTY AVE, SUTTE 274 SACRAMENTO, CAUFORNIA 95825 TELEPHONE (916) 929-9060
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1 2



trial of thefiduciaryduty issues in November 2003, rendering judgment in Febmary 2004. Wei-Jen Harrison has filed an appeal, and the petitioner (Alan Harrison) also has filed an appeal. The judgment currently is on appeal to the Third District Court of Appeal.



3 4. 4 5 6



Due to the uncertain application of C.C.P. § 340.6, the statute of limitations for



suits against lawyers, plaintiff, in an abundance of caution,filesthis suit before the underlying real property lawsuit and the underlying probate appeal have been finally resolved. 5.



Plaintiff Wei-Jen (Harrison) Luan is an individual and a resident of Placer



7



County, California. Plaintiff Wei-Jen Harrison Revocable Trust dated August 10, 2001



8



("Wei-Jen Trust") is appearing in this action through its trustee, Wei-Jen (Harrison)



9



Luan and is an existing revocable Trust organized under the laws of the United States



10



and the State of California. At all times relevant herein. Plaintiff Wei-Jen (Harrison) Luan, as trustee of Wei-Jen Trust, was the general partner of Harrison Family



11



Enterprises II ("HFE II"), a California limited partnership. At time times relevant



12



herein. Plaintiff Wei-Jen (Harrison) Luan, as trustee of Wei-Jen Trust, was also a



13



limited partner in HFE II. There is a dispute regarding whether HFE II was ever a valid



14



limited partnership.



15 16 17



6.



Howard Stagg, an individual, is an attomey licensed to practice law in



Califomia and, on information and belief, a resident of Sacramento County, Califomia. 7.



Defendant Stagg, on information and belief, is a specialist in advising clients on



real estate matters, including advice on transactions and litigation. 18 8. 19



Plaintiff is ignorant of the tme names and capacities of the defendants named



herein as defendants Does 1 through 100, inclusive. On information and belief, each of the



20



defendants named herein as a Doe defendant is or was legally responsible for the acts or



21



omissions alleged herein, and for the damages resulting therefrom. Plaintiff will amend her



22



complaint to state the tme names and capacities of said Doe defendants when the names and



23



capacities are ascertained.



24 25



9.



In or about September 12, 2002, defendant Stagg undertook to advise plaintiff



Wei-Jen Harrison and to represent Wei-Jen, as the co-tmstee of the Harrison Children's Tmst ("HCT") and as the general and limited partner in HFE II. As explained in paragraph 4



26



supra, the Plaintiff Wei-Jen (Harrison) Luan, as trustee of Wei-Jen Trust was both the



27



general partner of HFE II and a limited partner of HFE II. In addition. Plaintiff Wei-



28



Jen (Harrison) Luan, in her capacity as trustee of Wei-Jen Trust, who was both the
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general and limited partner of HFE I I was a direct and intended beneficiary of defendants' legal representation. Stagg was advised that Wei-Jen's former husband, Alan Harrison, also was co-tmstee of HCT. Stagg was informed that Wei-Jen was continuing to



3



encounter resistance and lack of cooperation fi'om Alan in Wei-Jeris ongoing efforts to



4



diversify and pmdentiy manage the tmst, despite a Family Court Order Alan and Wei-Jen had



5



previously stipulated to in November 2000, whereby (inter alia) Alan expressly yielded to



6



Wei-Jen the sole authority and management of the tmst. Defendants knew that such



7



November 2000 stipulation was reduced to a formal order and partial judgment filed on or



8



about May 31, 2001, and that both the November 2000 stipulation and May 2001 partial judgment expressly provided that "Wife" (Wei-Jen) would continue to manage the HCT "to



9



the extent permitted by Califomia law." Plaintiff Wei-Jen (Harrison) Luan, in her



10



multiple capacities, alleges that defendants were negligent in failing to advise her



11



that this specific provision did not provide her with the power to sell assets of HCT



12



without Alan Harrison's written consent to the same. Wei-Jen told Stagg that Wei-Jen



13



had listed the apartment complex for sale, to be part of a tax deferred exchange; that Wei-



14



Jen had found suitable and favorable commercial property investments and made commitments on behalf of the tmst to purchase those "up legs" (exchange) properties; and



15 16 17



that Wei-Jen wanted Stagg to take all legal steps necessary to assure that Alan Harrison cooperated and consented to the sale and consummation of the exchange transaction. 10.



Defendant Stagg was made aware that Wei-Jen was an active manager of the



18 HCT trust that Alan Harrison was not and had been passive as a trustee. Defendant was 19



advised that Wei-Jen and her daughters had agreed to form another family partnership,



20



Harrison Family Enterprises H ("HEE II"), in which Wei-Jen was the general partner and



21



HCT was a limited partner. HFE I I would assume ownership and management of the assets that were to have been distributed to Wei-Jen by the November 2000 stipulation



22 23



and May 2001 partial judgment. 11.



Defendant Stagg negligently failed to advise and assist Wei-Jen, in multiple



24



capacities, including as co-trustee of HCT, as general partner of HFE I I , and as trustee



25



of Wei-Jen Trust, as she tried to fulfill her fiduciary obligations as co-tmstee of HCT to



26 pmdentiy manage HCT assets. 27



12.



Defendant Stagg knew that Wei-Jen, as co-tmstee of HCT and as general
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by the tmst. Stagg knew that on or about September 27, 2002, Wei-Jen acting on behalf of the tmst and as general partner of HFE I I , entered into a contract to sell and exchange real property held by the HCT tmst, including making non-refundable deposits exceeding $1



3



million dollars. Specifically, Defendants knew that Wei-Jen, as general partner of



4



HFE I I purchased 12.5% of Continental Apartments from Wei-Jen's family. The



5



money used to purchase the 12.5% came from a capital contribution from Wei-Jen,



6



as trustee of Wei-Jen Trust to HFE I I of approximately $495,000. Defendants



7



further knew that Wei-Jen, as general partner of HFE I I and as trustee of HCT



8



entered into a contract to sell 100% of the Continental Apartments with the stated intent and plan of immediately reinvesting the sales proceeds into tax deferred



9



section 1031 like-kind exchanges. Defendants further knew that one of the



10



"exchange" contracts was for $1,2500,000 in which HFE I I and HCT would obtain a



11



26% tenant in common interest in a phoenix shopping center ("Anderson Fiesta").



12



Plaintiff Wei-Jen (Harrison) Luan, as general partner of HFE I I made a down



13



payment of $500,000 with the remaining $750,000 due at closing. The $500,000 down



14



payment came from a capital contribution made by Wei-Jen, as trustee of Wei-Jen Trust to HFE I I . Defendants knew that if Wei-Jen, in her multiple capacities, was



15 unable to perform under the various sales contracts that she and her entities,



16



including HFE I I and the Wei-Jen Trust, would be exposed to lawsuits, additional



17



damages, and loss of down-payments. Defendant was aware that the contract to sell tmst



18



property was nominally subject to Alan's fiduciary responsibilities as co-tmstee.



19



13.



Defendant negligently failed to advise Wei-Jen about the risks of her personal



20



liability exposure to Portico (the purchaser of the apartment complex), to the HCT tmst



21



beneficiaries, the beneficiary of Wei-Jen Trust, the limited partner of HFE II, and to Alan



22



Harrison, and what Wei-Jen should do to mitigate and avoid those risks. Defendant negligently failed to counsel Wei-Jen that she could expressly condition the contracts to sell



23



and exchange property upon the tmst's receipt of written consent and approval from the co-



24



tmstee (Alan) and beneficiaries (Kim and Lyim) of HCT. Defendant negligently failed to



25



counsel Wei-Jen that she could expressly condition the contract to sell and exchange property



26



upon receipt of a Court Order authorizing and approving such sale by Wei-Jen as co-tmstee.
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At multiple times in 2002-2003 Defendant negligently failed to counsel Wei-Jen (Harrison) Luan, as co-trustee of HCT, to file a petition in the probate court seeking,



[PROPOSED] FIRST AMENDED COMPLAINT FOR LEGAL MALPRACTICE 4



1 2



among other things: 1) probate court approval for the various real estate transactions that Wei-Jen was entering into as co-trustee of HCT and as general partner of HFE II. Defendant's negligence proximately caused damages to Wei-Jen



3 4 5



in her individual capacity and as trustee of Wei-Jen Trust, which trust, at the time of defendant's negligence was both the general and limited partner in HFE II. 14.



On information and belief, attomey Stagg failed to exercise that degree of care,



6



skill, knowledge, competence and diligence possessed by attomeys who hold themselves out



7



as specializing in real estate matters and litigation.



8 9 10



15.



Defendant undertook on Wei-Jen's behalf to obtain express consent and waiver



from Alan Harrison and to compel Alan's signature on such documents (deeds and the like) as were necessary to effectuate the sale and exchange of property. Defendant negligently failed to exercise reasonable diligence, skill and knowledge in his tardy and ultimately unsuccessful



11 12 13



effort to obtain such consent and waiver or an order from the probate court authorizing such sale and exchange of property by Wei-Jen as co-tmstee. 16.



If attomey Stagg had exercised the required skill, care, knowledge, competence



14



and diligence possessed by reasonable and competent attomeys who specialize in real estate



15



matters and litigation, plaintiff would not have entered into the binding contracts to sell and



16



exchange property unless such contracts were conditioned upon the seller's receipt of written



17



consent and approval from the co-tmstee (Alan) and beneficiaries (Kim and Lyim) of HCT; and such contracts also provided that seller did not have to perform until Seller obtained a



18



Court Order authorizing and approving such sale by Wei-Jen as co-trustee of HCT. In



19



addition, if attorney Stagg had exercised the requisite, skill, care, knowledge,



20



competence and diligence possessed by reasonable and competent attorneys who



21



specialize in real estate matters and litigation, attorney Stagg would have immediately



22



filed a petition in the probate court to, among other things 1) have the probate court



23



interpret and provide clarification of Wei-Jen's authority and power as co-trustee of HCT under paragraph 16 of the May 2001 partial judgment; and) obtain probate



24



court approval for the various real estate transactions that Wei-Jen was entering into



25



as co-trustee of HCT and as general partner of HFE I I . Defendants' negligence



26



proximately caused damages to Wei-Jen in her individual capacity and as trustee of



27 Wei-Jen Trust, which trust, at the time of defendant's negligence was both the 28 general and limited partner in HFE II. lEIDBERG LAW CORPORAHON 601 UNIVERSTTY AVE, SUTTE 274 SACRAMENTO, CAUFORNIA 95825 TELEPHONE (916)929-9060
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17.



As was both foreseeable and actually foreseen by attomey Stagg, Alan Harrison



balked and delayed the sale. Alan refiised to sign off on the sale. He refused to execute such documents as were necessary to fulfill the seller's obligations under the sale and exchange contract. As a result, the sale did not occur.



4 18.



5



Attorney Stagg's breaches of duty, as alleged above, were a foreseeable,



proximate and legal cause of substantial damage, loss and injury to plaintiff in her



6



individual capacity, as trustee of Wei-Jen Trust which trust was also the general and



7



limited partner of HFE I I . Plaintiffs damages include, but are not necessarily limited to,



8



the following: the purchaser sued Wei-Jen, individually and HFE I I , for specific



9



performance and damages, claiming in excess of $1 million in losses. Wei-Jen,



10



individually and HFE I I , was sued by the brokers for commissions in excess of $100,000 that would have been paid had the sale and exchange been consummated. Wei-



11



Jen, individually, as trustee of Wei-Jen Trust, and as both the general and limited



12



partner of HFE I I has had to incur substantial attomey's fees and costs responding to



13



such specific performance suit and suit by the brokers. In addition, Wei-Jen,



14



individually, as trustee of Wei-Jen Trust, and as both the general and limited partner



15



of HFE I I lost the diminution in value of their $500,000 down payment in Anderson



16



Fiesta due to the failure consummate the real estate transactions and incurred additional damages in non-refundable interest payments made on a promissory note



17 18



to extend the closing date on the Anderson Fiesta deal. The $500,000 down payment was converted into a limited partnership interest which greatly reduced its fair



19



market value. In addition, Wei-Jen individually, as trustee of Wei-Jen Trust, and as



20



both the general and limited partner of HFE I I incurred damages as the 12.5%



21



owner of the Continental Apartments due to the fact that they were unable to



22 23



refinance their loan due to the lis pendens that the buyer placed on the property during the pendency of the buyer's lawsuit. Alan Harrison initiated a proceeding in Probate Court seeking to remove and surcharge Wei-Jen as co-trustee of HCT. Wei-Jen



24



has had to incur substantial attorney's fees and costs responding to such "trustee



25



removal and surcharge" proceeding. As a result of the defendants' delay and lack of



26



success in obtaining an order that Alan complete the distribution and execute such



27



documents as were reasonably necessary, Wei-Jen also was compelled to forego other



28



valuable investment opportunities. Plaintiff has incurred and will continue to incur
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attorney's fees, expert fees and costs, litigating the underlying lawsuit and related issues, which fees and costs would not have been necessary if defendants had acted competently and properly to protect plaintiff in her contracts to sell and exchange



3



property and in undertaking to timely effectuate and consummate the property division



4



and distribution.



5



19.



6 7



Defendant Stagg continued to represent plaintiff until a date within one year



of the date of filing of this lawsuit. 20.



It was not until within one year of the date of the filing of this lawsuit that



8



plaintiff first discovered that the advice and representation she received from defendant was



9



inadequate and had caused plaintiff potentially substantial losses.



10 11



WHEREFORE, Plaintiff Wei-Jen (Harrison) Luan, individually and as trustee of the Wei-Jen Trust, prays for judgment as follows: 1. For compensatory damages according to proof;



12 13 14



2. For costs of suit; 3. For prej udgment interest; 4. For such other and further relief as the Court may deem just and proper.



15 16 Dated: December 9,2013 17



FREIDBERG LAW CORPORATION



18 19



BRETT E. BITZER, Attomeys for Plaintiffs
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F R E I D B E R G LAW CORPORATION Edward Freidberg Suzanne M. Alves Brett E. Bitzer Scott E. Radcliffe Holly J. Jacobson



November 13,2013



Via Electronic Mail/U.S. Mail Robert H. Johnson, Esq. Johnson Schachter & Lewis, APLC 2180 Harvard Street #560 Sacramento, CA 95815 James R. Kirby, Esq. John Kinn, Esq. Segal & Kirby, LLP 400 Capital Mall, #1600 Sacramento, CA 95814



Re:



Wei-Jen (Harrison) Luan v. Howard Stagg, et al. Sacramento County Superior Court Case No. 05AS03035



Dear Counsel: At this time, we have decided not to file a motion to amend the complaint to add Harrison Family Enterprises II ("HFE II") and Harrison Children's Tmst ("HCT") as parties to the lawsuit. So there is no confusion, we do not intend to seek damages incurred on behalf of HCT but we do intend to seek damages that Plaintiff Wei-Jen (Luan) Harrison incurred on behalf of HFE II. As I explain below, we will serve any necessary amended responses to discovery once I obtain copies of all discovery responses made by our client. Based on our research, we do not think that it is necessary to file an amended complaint to seek damages on behalf of HFE II. Case law holds that a limited partner of a limited partnership can bring a direct action for legal malpractice. (See Johnson v. Superior Court. (1995) 38 Cal. App. 4^^ 463, 479; see also, as persuasive authority, Adell v. Sommers, Schwartz. Silver and Schwartz. P.C.. (1988) 170 Mich. App. 196, 202, 205-206 holding that a limited partner can bring an individual action against a law firm for legal malpractice.) Here, the limited partner of HFE II was Wei-Jen Revocable Tmst dated August 10, 2001 ("Wei-Jen Tmst"). As such, Wei-Jen Tmst can bring a direct action against the defendants for legal malpractice.
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All Counsel November 13,2013 Page 2 of2 Case law further holds that a trustee of a trust can sue in their own name and not specifically designated as tmstee. (See McKoin v. Rosefelt. (1944) 66 Cal. App. 2d 757, 768-769 setting for the mle that "it is unnecessary for the trustee in the pleadings or other proceedings to describe himself as tmstee. He can proceed m the action as though he were the owner of the claim which he is enforcing. If he does describe himself as trustee the description is treated as surplusage...'"; see also Thome v. Storv. (1937) 10 Cal. 2d 104,114 setting forth the same mle.) Based on the foregoing. Plaintiff Wei-Jen (Harrison) Luan, an individual, is the real party in interest to bring direct actions for legal malpractice on behalf of herself, individually, and as tmstee of Wei-Jen Trust, that suffered damages as a limited partner of HFE II. I assume we will be litigating this issue so I wanted to bring it to both your attentions sooner than later. Lastly, yesterday I hand-served requests for production of documents in order to allow me to inspect and copy both: 1) documents that have been produced in this action; and 2) discovery requests and responses. If I could obtain copies of this information prior to the thirty day production date, I would greatly appreciate it. After I receive this information, my client will be able to serve any necessary amended responses to discovery to comply with our damage analysis. Very truly yours, FREIDBERG LAW CORPORATION



BRETT E. BITZER BEB/ns



4
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400 Capitol Mall, Suite 1600 Sacramento,CA958K Telephone (916) 441-0828 www.segalandkirby.com



November 20, 2013



VIA E-MAIL & U.S. MAIL Brett E. Bitzer Freidberg Law Corporation 601 University Avenue, Suite 274 Sacramento, CA 95825 Re;



Harrison v. Stagg Your Letter of November 13



Dear Mr. Bitzer: As you will recall, all counsel met informally after the recent status conference to (jiscuss the then-proposed amendment of the complaint to add claims on behalf of the Children's Trust (the Trust) and Harrison Family • Enterprises II (HFE II). There was a frank discussion of what was necessary for the plaintiff to "tee up" Wei-Jen's claims to avoid unnecessary expense and an agreement to work cooperatively toward that end without either side surrendering its right to object in any fashion it wished. I appreciate that your November 13 letter was written in this cooperative spirit. We have now set a meeting for Tuesday at 2:00 to discuss outstanding discovery and pleading issues. This letter contains our views on the pleading issue so that we can have a meaningful discussion (my understanding is that this analysis applies generally to both existing complaints). I appreciate your clarifying that the Harrison Children's Trust (the Trust) will not be added as a plaintiff. As explained below, however, the thrust of the complaint against Stagg is that Wei-Jen sustained damages in her capacity as trustee of the Trust (not to be confused with her capacity as trustee of her individual trust). 1 read your letter to
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indicate Wei-Jen is not seeking damages she may have incurred as trustee of the Trust. This would appear to be a wise decision since Wei-Jen sued the Trust for reimbursement of her expenses as trustee and settled with the Trust for what she has testified was value far in excess of those alleged damages (the settlement included assignment to Wei-Jen of the Trust's fee award against Portico plus a 25% percentage interest in the Continental Apartments that she then gave to her grandchildren). This leaves the question whether the Complaint adequately pleads a basis for Wei-Jen to recover damages for injury sustained as a limited partner in HFE II. It does not (The Complaint does not mention that Wei-Jen's limited partnership interest is held in an individual trust or that she is suing as trustee of an individual trust. This letter assumes for purposes of argument that she is r\o\ required to plead that her individual trust owns her limited partnership interest). The Stagg Complaint The plaintiff is identified as as "Wei-Jen (Harrison) Luan''without any indication she is suing other than as an individual. It identifies her injury as sustained because of "a dispute and litigation about plaintiffs management and fiduciary duties as trustee, and her authority to sell or exchange real property in plaintiffs capacity as a trustee of [the Trust]." Complaint at 1: 20-23. The Complaint states that, "after defendant Stagg had been retained by plaintiff and while defendant Stagg advised and represented plaintiff about her rights and duties as co-trustee of the [] Trust, plaintiff, on behalf of the Trust and herself individually, entered into a contract to sell and exchange an apartment complex" which failed to close. Id. at 2: 6-16 (emphasis added). The attorney-client relationship pleaded is that "Stagg undertook to advise plaintiff Wei-Jen Harrison and to represent Wei-Jen, as the co-trustee of the [Trust]." Id. at 3: 20-22. There is a reference to a May 2001 partial judgment giving Wei-Jen management authority over the Trust. Id. at 4: 1-5. The reference to up legs is to potential investments on behalf of the Trust: Wei-Jen told Stagg that Wei-Jen had listed the apartment complex for sale, to be part of a tax deferred exchange; that Wei-Jen
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had found suitable and favorable commercial property investments and made commitments on behalf of the [T]rust\o purchase those "up legs" (exchange) properties; and.that Wei-Jen wanted Stagg to ... take all legal steps necessary to assure that Alan Harrison cooperated and consented to the sale and consummation of the exchange transaction.[^] Id. at 4: 5-11 (emphasis added). The following paragraph contains the Complaint's one reference to HFE 11: Defendant was advised that Wei-len and her daughters had agreed to form another family partnership, Harrison Family Enterprises II ("HFE 11"), in which Wei-Jen was the general partner and [the Trust] was a limited partner. HFE II would assume ownership and management of the assets that were to have been distributed to Wei-Jen by the November 2000 stipulation and May 2001 partial judgment. Complaint at 4: 12-18 (emphasis added). This reference to HFE II indicates HFE 11 might be formed in the future and would then hold assets transferred to Wei-Jen in the divorce case. The allegation of fault is that "Stagg negligently failed to advise and assist Wei-Jen as she tried to fulfill her fiduciary obligations as co-trustee of [the Trust] to prudently manage [Trust] assets." Id. at 4:19-21 (emphasis added). Along with attorney's fees incurred in defending against the Portico action, Wei-Jen claims that"[a]s a result of defendant's delay and lack of success in obtaining an order that Alan complete the distribution and execute such documents as were reasonably necessary, Wei-Jen also was compelled to forego other valuable investment opportunities." Id. at 6: 17-20 (emphasis added).



^Wei-Jen has testified that she did not inform Stagg beforehand of her intent to enter into the Portico transaction, her testimony is that he should have bailed her out after she was already committed.
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There is no allegation HFE II lost investment opportunities or that Wei-Jen, as a limited partner in HFE II, lost investment opportunities. Wei-Jen Is Not The Real Party In Interest HFE II entered into the Portico transaction and the various up leg transactions and, if there were loss on those transactions, HFE II suffered that loss. Presumably you have the documentation to show this. If not, I will be happy to provide it. As Wei-Jen stated in her responses to the last round of interrogatories, HFE II allegedly suffered a loss on the up leg and she claims as damages her partnership percentage of that loss. A limited partnership is an entity separate from its members, Corp. Code §15901.04(a), and must sue in its own name to recover damages to the limited partnership. Corp. Code §1501.05. See generally Wallner v. Parry Professional Building, Ltd., 22 Cal.App.4th 1446, 1449 (1994). See also Cal. R. Professional Conduct 3-600 (A); Vapnek, et al., California Practice Guide: Professional Responsibility Z: 108 (2013) (an attorney representing a limited partnership has an attorney-client relationship with the entity, not individual partners). HFE II has never been named as a party nor does the Complaint plead facts that would support an action by HFE II itself or an HFE II limited partner without extensive amendments. Wei-Jen is not a real party in interest to sue for loss sustained in her capacity as a limited partner in HFE II. If she were, the Complaint fails to allege facts that would support such a claim. The Complaint Does Not Plead A Claim On Behalf Of A Limited Partner The authorities you cite, Johnson v. Superior Court, 38 Cal.App.4th 463 (1995) and Adelle v. Sommers, Schwartz, Silver & Schwartz, PC, 170 Mich. App. 196 (1988), hold that in some circumstances a limited partner may sue the attorney for a limited partnership. Those holdings presume the complaint adequately pleads: (1) the attorney represented the limited partnership; (2) the plaintiff was a limited partner; (3) the attorney's acts on behalf of the limited partnership directly harmed the limited partner; and (4) under the circumstances (usually because the general partner was involved in the wrongful acts), the partnership would not sue the attorney and
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a derivative action by the limited partner is permitted. See Johnson, 38 Cal.4th at 471 n.2 & 477-79; see also 3 Mallen & Smith, Legal Malpractice 1068-69 (2013) (analyzing Johnson). The minority view followed in Adelle still requires allegations (1) through (3) but permits a direct action against the attorney by the limited partner even if the partnership itself could sue.^ See 170 Mich. App. at 199-200 & 205-206. See 3 Mallen & Smith at 1061-62 n.1 (characterizing Acfe//e as differing from California law, which follows the majority view that a limited partner is not ordinarily permitted to sue). Johnson essentially permits a derivative action by the limited partner with the recovery restricted to the limited partner's interest in the partnership. See Corp. Code §15910.02. To establish grounds for a derivative action, the plaintiff must first allege that the defendant attorney represented the entity involved. The Complaint against Stagg does not do this. The Complaint does not allege (1) Stagg represented HFE II; (2) Wei-Jen was a limited partner in HFE II; (3) Wei-Jen suffered a individual loss as a limited partner as a result of Stagg's representation of HFE II; and (3) facts to establish why, if there were grounds to do so, HFE 11 could not sue on its on behalf. In short, granting that a limited partner may have standing to sue an attorney for the limited partnership in some circumstances, no factual basis for invoking those circumstances is pleaded in the current complaint. Our concern is that both sides will waste several thousand dollars in discovery into HFE ll's losses because there is no readily-available remedy to determine if those losses are even at issue in this case. Defendcints could move in limine to exclude all evidence of damages to HFE II (which would include Wei-Jen as a limited partner) on the grounds that the Complaint pleads no facts that would permit Wei-Jen to recover them. I believe



^Adelle involved defective formation of the partnership resulting in the loss of anticipated tax advantages for limited partnership distributions - an injury to the limited partners arguably distinct from any injury to the partnership itself. See 170 Mich. App. at 200. There is no allegation Stagg was retained to form HFE II or represented HFE II after it was formed, or that Wei-Jen as a limited partner suffered some injury distinct from that sustained by HFE II.
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that on the present Complaint that motion would be granted. On the present schedule, the discovery into these damages, however, would already be done. An alternative could be a stipulation to use the procedure provided by Code of Civil Procedure Section 437c(s) to seek summary adjudication of the HFE IIrelated damages claim. I believe this would definitely require an amendment to the Complaint beforehand. We look forward to discussing these matters with you on Tuesday. Very truly yours.



JRK:adb
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