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Description


PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition)



CIVIL CODE CHAPTER 1. PRELIMINARY TITLE Art. 1. This Act shall be known as the "Civil Code of the Philippines." (n) Art. 2. Laws shall take effect after fifteen days following the completion of their publication in the Official Gazette, unless it is otherwise provided. This Code shall take effect one year after such publication. (1a)  Effectivity of the Civil Code – August 30, 1950  Effectivity of statutes – 15 days after publication o Unless the statute provides specifically for another or a different period. o Every statute MUST always be published. Only the 15 day period may be altered by the statute  Publication shall be in full or it is not publication at all since its purpose is to inform the public of its contents.  Administrative rules and regulations must also be published if their purpose is to enforce or implement an existing law pursuant to a valid delegation.  Interpretative regulations and those merely internal in nature need not be published. Art. 3. Ignorance of the law excuses no one from compliance therewith. (2)  That every person knows the law is a conclusive presumption. Art. 4. Laws shall have no retroactive effect, unless the contrary is provided. (3)  General rule: Laws only have prospective application  Exceptions:



When retroactive application is expressly provided or; Retroactive application is NECESSARILY IMPLIED from the language used. o When the law is CURATIVE in nature. (well, obviously) o When the law is PROCEDURAL in nature. (applies to present and future actions) o When the law is PENAL in nature AND favorable to the accused. In case of doubt, the same must be resolved AGAINST retroactive application. Guiding Principle: it should not have retroactive application when it will affect substantive rights. o o



 



Art. 5. Acts executed against the provisions of mandatory or prohibitory laws shall be void, except when the law itself authorizes their validity. (4a) 











Mandatory law – provision of law the omission of which renders the acts to which it relates void. (ex. Prescriptive periods for filing of actions) Prohibitory law – law which contains positive prohibitions and are couched in negative terms importing that the act required shall not be done. NOTE: If the law expressly provides for the validity of acts committed in violation of a mandatory or prohibitory provision of a statute, such act shall be considered valid and enforceable.



Art. 6. Rights may be waived, unless the waiver is contrary to law, public order, public policy, morals, or good customs, or prejudicial to a third person with a right recognized by law. (4a)  Waiver is the intentional relinquishment of a known right. 1
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Waivers are not presumed; must be clearly and convincingly shown. A right must be in existence at the time of waiver in order for it to be a valid waiver. Waiver must also be done by a duly capacitated person actually possessing the right to make the waiver. Consunji vs. CA: Ignorance of a material fact negates waiver, and waiver cannot be established by a cnsent given under a mistake or misapprehension of fact. Waivers cannot be made if they are contrary to law, public order, public policy, morals or good customs, or prejudicial to a third person with a right recognized by law. o Ex. Gongon vs. CA, where it was held that the preferential rights of tenants under CA 539 to purchase public land cannot be waived for being contrary to public policy. o Franklin Baker vs. Atillana: the law does not consider as valid any agreement to receive less compensation than the worker is entitled to receive under the law. Rights, protections, and advantages confered by statutes may be generally waived. Where, however, the object of a statue is to promote great public interests, liberty and morals, it cannot be defeated by any private stipulation. o Ex. Agreement by spouses to live in an open marriage, where the spouses agree to waive the requirement that they should be loyal to each other, is a void agreement or waiver for being contrary to public policy. SWINGERS YO.



Art. 7. Laws are repealed only by subsequent ones, and their violation or non-observance shall not be excused by disuse, or custom or practice to the contrary.



When the courts declared a law to be inconsistent with the Constitution, the former shall be void and the latter shall govern. Administrative or executive acts, orders and regulations shall be valid only when they are not contrary to the laws or the Constitution. (5a)  Repeal of a law is the legislative act of abrogating through a subsequent law the effects of a previous statute or portions thereof.  Repeals are either express or implied. o Express repeal – naming the statute or parts thereof that it is repealing. o Implied repeal – “all laws inconsistent herewith are hereby deemed repealed”  Implied repeals are not favored though. Only declared repealed when the two statutes are really irreconcilable.  A special statute is NOT repealed by a later general statute.  Administrative rules are binding on the courts so long as the procedure fixed for its promulgation is followed, and its scope is within the statutory authority granted by the legislature.  An administrative agency cannot amend an act of Congress. Art. 8. Judicial decisions applying or interpreting the laws or the Constitution shall form a part of the legal system of the Philippines. (n)  The interpretation placed upon the written law by a competent court has the force of law.  Only decisions of the Supreme Court are precedent setting though. Court of Appeals decisions are merely persuasive.  New doctrines should only apply prospectively.
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PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) Art. 9. No judge or court shall decline to render judgment by reason of the silence, obscurity or insufficiency of the laws. (6)  The judge must always be guided by equity, fairness, and a sense of justice in these situations.  Floresca vs. Philex Mining: while judicial legislation is still not allowed, Art. 9 recognizes that in certain cases, the courts do and must legislate to fill in the gaps of the law; because the mind of the legislator, like all human beings, is finite and therefore cannot envisage all possible case to which the law may apply. Art. 10. In case of doubt in the interpretation or application of laws, it is presumed that the lawmaking body intended right and justice to prevail. (n)  Construction and interpretation of the law come only after the law is shown to be unclear or ambiguous. Art. 11. Customs which are contrary to law, public order or public policy shall not be countenanced. (n) Art. 12. A custom must be proved as a fact, according to the rules of evidence. (n)  Custom – a rule of conduct formed by repetition of acts, uniformly observed as a social rule, legally binding and obligatory.  Courts take no judicial notice of custom; it must be proved as a fact according to the rules on evidence.  Juridical custom must be differentiated with social custom. The former can supplement statutory law; the latter cannot.  Custom, even if proven, cannot be relied upon when they are contrary to law, public order or public policy.  Custom cannot prevail over a statutory rule. Art. 13. When the laws speak of years, months, days or nights, it shall be understood that years are of three hundred sixty-five days each;



months, of thirty days; days, of twenty-four hours; and nights from sunset to sunrise. If months are designated by their name, they shall be computed by the number of days which they respectively have. In computing a period, the first day shall be excluded, and the last day included.(7a)  Impliedly repealed by Admin Code of 1987: 1 year = 12 months. Art. 14. Penal laws and those of public security and safety shall be obligatory upon all who live or sojourn in the Philippine territory, subject to the principles of public international law and to treaty stipulations. (8a)  General rule: Criminal laws have territorial application. All who live or sojourn here are criminally liable if they violate them.  Exceptions: Principles of PIL and Treaty Stipulations o Ex. The immunity extended to diplomats under the 1961 Vienna Convention Art. 15. Laws relating to family rights and duties, or to the status, condition and legal capacity of persons are binding upon citizens of the Philippines, even though living abroad. (9a)  Nationality rule governs SCLF (status, condition, legal capacity, family relations). Art. 16. Real property as well as personal property is subject to the law of the country where it is situated. However, intestate and testamentary successions, both with respect to the order of succession and to the amount of successional rights and to the intrinsic validity of testamentary provisions, shall be regulated by the national law of the person whose succession is under consideration, whatever may be the nature of the property 3



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) and regardless of the country wherein said property may be found. (10a)  Lex situs!  Real property is governed by the place where it is situated o BUT IT DOES NOT EXTEND TO: how the real property is transmitted via succession, particularly:  the order of succession,  amount of successional rights (legitimes)  intrinsic validity of the provisions of the will  capacity to succeed o Because these are determined by the laws of the nationality (for Filipinos) of the decedent. Art. 17. The forms and solemnities of contracts, wills, and other public instruments shall be governed by the laws of the country in which they are executed. When the acts referred to are executed before the diplomatic or consular officials of the Republic of the Philippines in a foreign country, the solemnities established by Philippine laws shall be observed in their execution. Prohibitive laws concerning persons, their acts or property, and those which have, for their object, public order, public policy and good customs shall not be rendered ineffective by laws or judgments promulgated, or by determinations or conventions agreed upon in a foreign country. (11a)  First paragraph: Lex Loci Celebrationis.  Formal or extrinsic validity is governed by the place where the contract is executed.



o



Exception: when the acts were done before diplomatic and consular officials. This is because they need to conform with the solemnities required by Philippine law.



Art. 18. In matters which are governed by the Code of Commerce and special laws, their deficiency shall be supplied by the provisions of this Code. (16a)  Suppletory application of the Civil Code to the special laws. o Ex. To understand “loss” as used by COGSA, you can look at the Civil Code. However, as regards prescriptive periods with regard to loss, COGSA alone applies. o Remember Transpo: For loss/damage to goods- COGSA o But for misdelivery or conversion of goods: Civil Code.



CHAPTER 2 HUMAN RELATIONS Art. 19. Every person must, in the exercise of his rights and in the performance of his duties, act with justice, give everyone his due, and observe honesty and good faith.  Its requisites are: o There is a legal right or duty o Such right or duty is exercised in bad faith o For the sole intent of prejudicing or injuring another.  Malice or bad faith is at the core of the provision. Art. 20. Every person who, contrary to law, willfully or negligently causes damage to another, shall indemnify the latter for the same.  It is the only one of the three provisions on abuse of rights which covers negligent acts.
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PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) Art. 21. Any person who willfully causes loss or injury to another in a manner that is contrary to morals, good customs or public policy shall compensate the latter for the damage.  Acts contra bonus mores. Its requisites are: o There is an act which is legal o But which is contrary to morals, good customs, public order, or public policy o Done with intent to injure  It presupposes loss or injury, material or otherwise, which one may suffer as a result of such violation. Art. 22. Every person who through an act of performance by another, or any other means, acquires or comes into possession of something at the expense of the latter without just or legal ground, shall return the same to him. Art. 23. Even when an act or event causing damage to another's property was not due to the fault or negligence of the defendant, the latter shall be liable for indemnity if through the act or event he was benefited.  Unjust enrichment. Its requisites are: o There is enrichment on the part of the defendant o There is impoverishment on the part of the plaintiff o There is lack if a valid cause for the defendant to acquire the supposed property of the plaintiff. Art. 24. In all contractual, property or other relations, when one of the parties is at a disadvantage on account of his moral dependence, ignorance, indigence, mental weakness, tender age or other handicap, the courts must be vigilant for his protection. Art. 25. Thoughtless extravagance in expenses for pleasure or display during a period of acute public want or emergency may be



stopped by order of the courts at the instance of any government or private charitable institution.  Government charitable institution, not the government itself. Art. 26. Every person shall respect the dignity, personality, privacy and peace of mind of his neighbors and other persons. The following and similar acts, though they may not constitute a criminal offense, shall produce a cause of action for damages, prevention and other relief: (1) Prying into the privacy of another's residence: (2) Meddling with or disturbing the private life or family relations of another; (3) Intriguing to cause another to be alienated from his friends; (4) Vexing or humiliating another on account of his religious beliefs, lowly station in life, place of birth, physical defect, or other personal condition.  Hing vs. Choachuy – considering that the law includes “similar acts,” business offices are included in this article where the owner “has the right to exclude the public or deny them access. (this case is about installing surveillance cameras to pry into a neighboring business office.) Art. 27. Any person suffering material or moral loss because a public servant or employee refuses or neglects, without just cause, to perform his official duty may file an action for damages and other relief against the latter, without prejudice to any disciplinary administrative action that may be taken.  Contemplates a particular or specific injury directed to a person. It does not contemplate general injuries arising from an act in the performance of injury, like passing a law injurious to a class of businesses. 5
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A public officer who commits a tort or other wrongful act, done in excess or beyond the scope of his duty, is not protected by his office and is personally liable therefore like any private individual.



Art. 28. Unfair competition in agricultural, commercial or industrial enterprises or in labor through the use of force, intimidation, deceit, machination or any other unjust, oppressive or highhanded method shall give rise to a right of action by the person who thereby suffers damage. Art. 29. When the accused in a criminal prosecution is acquitted on the ground that his guilt has not been proved beyond reasonable doubt, a civil action for damages for the same act or omission may be instituted. Such action requires only a preponderance of evidence. Upon motion of the defendant, the court may require the plaintiff to file a bond to answer for damages in case the complaint should be found to be malicious. If in a criminal case the judgment of acquittal is based upon reasonable doubt, the court shall so declare. In the absence of any declaration to that effect, it may be inferred from the text of the decision whether or not the acquittal is due to that ground.  Proof beyond reasonable doubt – means that amount of proof which forms an abiding moral (not absolute) certainty that the accused committed the crime charged.  Preponderance of evidence – means that as a whole, the evidence adduced by one side outweighs that of the adverse party.  The fact that the guilt was not proven beyond reasonable doubt must be expressly stated, or may be reasonably inferred, in the criminal decision before a civil action may prosper under this article. o Ex. of reasonable inference – “that the guilt of the defendant has not been satisfactorily established.”



Art. 30. When a separate civil action is brought to demand civil liability arising from a criminal offense, and no criminal proceedings are instituted during the pendency of the civil case, a preponderance of evidence shall likewise be sufficient to prove the act complained of. Art. 31. When the civil action is based on an obligation not arising from the act or omission complained of as a felony, such civil action may proceed independently of the criminal proceedings and regardless of the result of the latter.  Independent civil actions, meaning culpa aquiliana or culpa contractual. Not ex delicto.  Covers Articles 2176, 32, 33, 34. Art. 32. Any public officer or employee, or any private individual, who directly or indirectly obstructs, defeats, violates or in any manner impedes or impairs any of the following rights and liberties of another person shall be liable to the latter for damages: (1) Freedom of religion; (2) Freedom of speech; (3) Freedom to write for the press or to maintain a periodical publication; (4) Freedom from arbitrary or illegal detention; (5) Freedom of suffrage; (6) The right against deprivation of property without due process of law; (7) The right to a just compensation when private property is taken for public use; (8) The right to the equal protection of the laws; (9) The right to be secure in one's person, house, papers, and effects against unreasonable searches and seizures; (10) The liberty of abode and of changing the same; (11) The privacy of communication and correspondence; 6



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) (12) The right to become a member of associations or societies for purposes not contrary to law; (13) The right to take part in a peaceable assembly to petition the government for redress of grievances; (14) The right to be free from involuntary servitude in any form; (15) The right of the accused against excessive bail; (16) The right of the accused to be heard by himself and counsel, to be informed of the nature and cause of the accusation against him, to have a speedy and public trial, to meet the witnesses face to face, and to have compulsory process to secure the attendance of witness in his behalf; (17) Freedom from being compelled to be a witness against one's self, or from being forced to confess guilt, or from being induced by a promise of immunity or reward to make such confession, except when the person confessing becomes a State witness; (18) Freedom from excessive fines, or cruel and unusual punishment, unless the same is imposed or inflicted in accordance with a statute which has not been judicially declared unconstitutional; and (19) Freedom of access to the courts. In any of the cases referred to in this article, whether or not the defendant's act or omission constitutes a criminal offense, the aggrieved party has a right to commence an entirely separate and distinct civil action for damages, and for other relief. Such civil action shall proceed independently of any criminal prosecution (if the latter be instituted), and mat be proved by a preponderance of evidence. The indemnity shall include moral damages. Exemplary damages may also be adjudicated. The responsibility herein set forth is not demandable from a judge unless his act or omission constitutes a violation of the Penal Code or other penal statute.















  



When what is involved is a “duty owing to the public in general,” an individual cannot have a cause of action against the public officer, even though there may be injury. Damnum absque injuria. The remedy here is political, not judicial. The neglect or inaction must be rooted in a duty which the public officer owes to the person as an individual for him to have a cause of action. o EXCEPTION: when the complaining individual suffers a particular or special injury on account of the public officer’s improper performance of non-performance of his public duty. An individual can hold a public officer personally liable for damages on account of an act or omission that violates a constitutional right only if it results in a particular wrong or injury to the former. For there to be cause of action: there must be concurrence of injury to the plaintiff and legal responsibility by the person causing it. Under this article, both the officers directly or indirectly responsible may be held liable. Good faith is not a defense in this article; but belief that an order of a superior officer is lawful may be a defense. Judges cannot be subjected to any liability (civil, criminal, or administrative) for any of their official acts, no matter how erroneous, as long as they act in good faith.



Art. 33. In cases of defamation, fraud, and physical injuries a civil action for damages, entirely separate and distinct from the criminal action, may be brought by the injured party. Such civil action shall proceed independently of the criminal prosecution, and shall require only a preponderance of evidence.  The terms defamation, fraud, and physical injuries must be understood in their ordinary sense. 7
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Hence, fraud can include estafa; defamation can include libel; Physical injuries can include death or homicide. o But it cannot include reckless imprudence resulting in homicide. (remember, the crime here is reckless imprudence, not homicide)



Art. 34. When a member of a city or municipal police force refuses or fails to render aid or protection to any person in case of danger to life or property, such peace officer shall be primarily liable for damages, and the city or municipality shall be subsidiarily responsible therefor. The civil action herein recognized shall be independent of any criminal proceedings, and a preponderance of evidence shall suffice to support such action. Art. 35. When a person, claiming to be injured by a criminal offense, charges another with the same, for which no independent civil action is granted in this Code or any special law, but the justice of the peace finds no reasonable grounds to believe that a crime has been committed, or the prosecuting attorney refuses or fails to institute criminal proceedings, the complaint may bring a civil action for damages against the alleged offender. Such civil action may be supported by a preponderance of evidence. Upon the defendant's motion, the court may require the plaintiff to file a bond to indemnify the defendant in case the complaint should be found to be malicious. If during the pendency of the civil action, an information should be presented by the prosecuting attorney, the civil action shall be suspended until the termination of the criminal proceedings.  Relate with reservations to file separate civil action under ROC. Art. 36. Pre-judicial questions which must be decided before any criminal prosecution may be instituted or may proceed, shall be governed by rules of court which the Supreme Court shall



promulgate and which shall not be in conflict with the provisions of this Code.  General rule: Where both civil and criminal actions arise from the same facts, the criminal case takes precedence  Exceptions: o prejudicial questions (those which need to be resolved first before action can be taken on the criminal case) o independent civil actions (cases will run simultaneously)  The criminal case is suspended when there is a prejudicial question because the issues in the civil case are determinative of the outcome of the criminal case.  Requisites for prejudicial question to arise: o The previously filed civil action involves an issue similar or intimately related to the issue raised in the criminal action. o The resolution of such issue determines whether or not criminal action may proceed.  A and B are married. B contracts a second marriage with C. A files a case for bigamy against B. C files a case for annulment of marriage claiming that B only forced and intimidated her to marry him. B files a third-party complaint in C’s case impugning the validity of his marriage with A. Is C’s case a prejudicial question to the bigamy case? o No. Without dissolving the first marriage, it is considered to be in effect. Therefore, B contracted a second marriage while he had a subsisting marriage. C’s case will not be determinative of his guilt.(Landicho vs. Relova)  A and B are married. B contracts a second marriage with C. B files a case against C, claiming that he was only forced by C to marry her. A files a case for bigamy against B. Is the case filed by B a prejudicial question? 8



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) Yes. Here it may be said that entering into the second marriage might be involuntary. It may be determinative of his guilt. Thus, it is a prejudicial question. (Zapanta vs. Mendoza) A and B are married. B has a paramour. B files a case for nullity of marriage. A files a case for concubinage. Is B’s case a prejudicial question? o No. Nullity of marriage is not a defense in a case for concubinage. (Beltran vs. People; Te vs. CA) A and B are married. B files a case for nullity of marriage. B kills A. A criminal case for parricide was filed against him. B claims that the nullity case is a prejudicial question. Decide. o No prejudicial question. Crime was committed at the time when the marriage has not been judicially voided. (Pimentel vs. People) o NOTE: Sir disagrees with this one. o
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BOOK I – PERSONS TITLE I – Civil Personality Chapter 1 – General Provisions Art. 37. Juridical capacity, which is the fitness to be the subject of legal relations, is inherent in every natural person and is lost only through death. Capacity to act, which is the power to do acts with legal effect, is acquired and may be lost. (n)  Juridical capacity is acquired upon birth.  There are certain cases when, even if a child is still unborn, the child is given provisional personality which entitles him/her to be supported or receive donation. (art. 40, 41, 724, 854)  Juridical capacity is terminated upon death.  Capacity to act is not inherent; it may be lost by any valid causes provided by law. Art. 38. Minority, insanity or imbecility, the state of being a deafmute, prodigality and civil interdiction are mere restrictions on capacity to act, and do not exempt the incapacitated person from certain obligations, as when the latter arise from his acts or from property relations, such as easements. (32a) Art. 39. The following circumstances, among others, modify or limit capacity to act: age, insanity, imbecility, the state of being a deafmute, penalty, prodigality, family relations, alienage, absence, insolvency and trusteeship. The consequences of these circumstances are governed in this Code, other codes, the Rules of Court, and in special laws. Capacity to act is not limited on account of religious belief or political opinion. A married woman, twenty-one years of age or over, is qualified for all acts of civil life, except in cases specified by law. (n)  When CAPACITY TO ACT is limited.



CHAPTER 2 - NATURAL PERSONS Art. 40. Birth determines personality; but the conceived child shall be considered born for all purposes that are favorable to it, provided it be born later with the conditions specified in the following article. (29a)  Amended already by PD 603: It now reads “The civil personality of the child shall commence from the time of his conception for all purposes favorable to him, subject to the requirement of Article 41 of the Civil Code.” Art. 41. For civil purposes, the fetus is considered born if it is alive at the time it is completely delivered from the mother's womb. However, if the fetus had an intra-uterine life of less than seven months, it is not deemed born if it dies within twenty-four hours after its complete delivery from the maternal womb. (30a)  In Quimiging vs. Icao, the Court upheld the claim of a pregnant woman against the alleged father for the support of her child, even though still unborn at the time the complaint was filed. Crucial fact though was that the child was later born during the pendency of the case. Court used Articles 40 and 41. o Claim for damages “on behalf of the aborted child” on the basis of “provisional personality” cannot be granted if the child is not later born.  The birth certificate is the best evidence of the fact of birth. Once it is registered with the office of the local civil registrar, it becomes a public document. However, the entries therein are only prima facie evidence of the facts contained therein. (Art. 410, Civil Code). They can be rebutted by competent evidence.  Birth records (including a birth certificate), despite being public documents, are strictly confidential and its contents cannot be revealed except in the cases provided by law. 10
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Only the following people can validly request a birth certificate o Person himself (or a person authorized by him) o Spouse, parents, direct descendants, or guardian o Court or proper public official WHENEVER ABSOLUTELY NECESSARY in official proceedings to determine the identity of the child’s parents or other circumstances surrounding his birth.



Art. 42. Civil personality is extinguished by death. The effect of death upon the rights and obligations of the deceased is determined by law, by contract and by will. (32a)  Death puts an end to civil personality. When a person, who is a coowner dies, his heirs become co-owners in their own right, not just as a mere heir. This is so because the decedent’s personality has ceased to exist.  Local civil registrar of a municipality or city must have in its custody the death certificates of all who died in the locality. o No human body shall be buried unless the civil registrar has the copy of the death certificate. Art. 43. If there is a doubt, as between two or more persons who are called to succeed each other, as to which of them died first, whoever alleges the death of one prior to the other, shall prove the same; in the absence of proof, it is presumed that they died at the same time and there shall be no transmission of rights from one to the other. (33)  This article applies only when persons who are called to succeed each other die simultaneously.  Proof of death must be established by positive evidence or by circumstantial evidence DERIVED FROM FACTS.  Proof of death can never be established from inference arising from another inference or from presumptions and assumptions.



CHAPTER 3 JURIDICAL PERSONS Art. 44. The following are juridical persons: (1) The State and its political subdivisions; (2) Other corporations, institutions and entities for public interest or purpose, created by law; their personality begins as soon as they have been constituted according to law; (3) Corporations, partnerships and associations for private interest or purpose to which the law grants a juridical personality, separate and distinct from that of each shareholder, partner or member. (35a) Art. 45. Juridical persons mentioned in Nos. 1 and 2 of the preceding article are governed by the laws creating or recognizing them. Private corporations are regulated by laws of general application on the subject. Partnerships and associations for private interest or purpose are governed by the provisions of this Code concerning partnerships. (36 and 37a) Art. 46. Juridical persons may acquire and possess property of all kinds, as well as incur obligations and bring civil or criminal actions, in conformity with the laws and regulations of their organization. (38a)  Note the rule on non-suability of State unless it enters into commercial activities or contracts.  Note also of the rule on the separate juridical personality of the corporation, with piercing the veil as exception. Art. 47. Upon the dissolution of corporations, institutions and other entities for public interest or purpose mentioned in No. 2 of Article 44, their property and other assets shall be disposed of in pursuance of law or the charter creating them. If nothing has been specified on 11



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) this point, the property and other assets shall be applied to similar purposes for the benefit of the region, province, city or municipality which during the existence of the institution derived the principal benefits from the same. (39a)  Dissolution of corporations is governed by the Corporation Code; dissolution of partnerships is governed by the Civil Code provisions on Partnerships.



Title II. - CITIZENSHIP AND DOMICILE Art. 48. The following are citizens of the Philippines: (1) Those who were citizens of the Philippines at the time of the adoption of the Constitution of the Philippines; (2) Those born in the Philippines of foreign parents who, before the adoption of said Constitution, had been elected to public office in the Philippines; (3) Those whose fathers are citizens of the Philippines; (4) Those whose mothers are citizens of the Philippines and, upon reaching the age of majority, elect Philippine citizenship; (5) Those who are naturalized in accordance with law. (n) Art. 49. Naturalization and the loss and reacquisition of citizenship of the Philippines are governed by special laws. (n) Art. 50. For the exercise of civil rights and the fulfillment of civil obligations, the domicile of natural persons is the place of their habitual residence. (40a) Art. 51. When the law creating or recognizing them, or any other provision does not fix the domicile of juridical persons, the same shall be understood to be the place where their legal representation is established or where they exercise their principal functions. (41a)  Domicile denotes a fixed permanent residence to which, when absent, one has the intention of returning. Residence indicates a place of abode, whether permanent or temporary.



  



 



Domicile is residence coupled with the intention to remain for an unlimited time. A person may have different residences but only one domicile. A minor follows the domicile of the parents. Domicile of origin can only be lost when the following requisites concur: o An actual removal or actual change of domicile. o Bona fide intention of abandoning the former place of residence and establishing a new one o Acts which correspond with the purpose. For the purpose of citizenship, we follow the jus sanguinis principle (by blood) instead of jus soli (basis is place of birth) CA 473 for Naturalization; qualifications: o Not less than 21 yrs old at the time of hearing of petition. o Resident for not less than 10 yrs.  Reduced only to 5 yrs if any of the ff are present: (1) Held office under the government (2) Have established a new industry of introduced a new invention in the Philippines (3) Married to a Filipino woman (4) A teacher (in a school not established exclusively for a particular race or nationality) for two years. (5) Was born in the Philippines. o Good moral character; believes in the Constitution o Must be able to speak and write the principal Philippine language. o Must have enrolled his minor children to any school where Philippine history, government, and civics are taught, during the entire period of residence required of him prior to the hearing of the petition.



12



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) 







Grounds for loss of Citizenship: (governed by CA 63) 1. Naturalization in a foreign country 2. Express renunciation of citizenship 3. 21 year old person who subscribes to an oath or allegiance to the constitution of a foreign country. 4. Rendering service to armed forces of a foreign country. EXCEPT:  Rendering of service is with consent of our government  Philippines has a defensive or offensive pact of alliance with such foreign country  The said foreign country maintains armed forces on Philippine territory with its consent. 5. Cancellation of certificate of naturalization 6. Having been declared by competent authority as a deserter of the Philippine armed forces in time of war EXCEPT: Pardon or amnesty is granted. 7. In case of a woman, upon marriage to a foreigner whose laws require that she acquire the husband’s nationality. Grounds for Reacquisition of Citizenship (CA 63) o By naturalization o Repatriation of deserters of the Army, Navy, or Air Corps o Direct act of Congress.
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FAMILY CODE EFFECTIVITY: August 03, 1988.



TITLE I – MARRIAGE Chapter 1 - Requisites of marriage Article 1. Marriage is a special contract of permanent union between a man and a woman entered into in accordance with law for the establishment of conjugal and family life. It is the foundation of the family and an inviolable social institution whose nature, consequences, and incidents are governed by law and not subject to stipulation, except that marriage settlements may fix the property relations during the marriage within the limits provided by this Code.(52a)  Marriage is not only for procreation, but also for the purpose of mutual help and protection.  Freedom to marry has long been recognized as one of the vital rights essential to the orderly pursuit of happiness by free men.  Marriage is not at most a civil contract; it is at least a civil contract, with status and the interest of the State added to it.  Marriage as a special contract cannot be restricted by discriminatory policies of private individuals or corporations. (PT&T vs. NLRC; Star Paper vs. Simbol)  To engage in business of selling mail-order brides is punished criminally by law (RA 6955).  Subsequent marriage by the rapist to the rape victim acts as an extenuating circumstance; in case of marital rape, subsequent forgiveness by the spouse extinguishes the liability. o Provided, the marriage is valid; not void ab initio.  Right to marry recognized internationally by UDHR.  Under the Constitution, marriage is protected not only by Art. II, Sec. 12 and Art. XV, but also by the right to association.



  











The right to marry, establish a home and bring up children is a central part of the liberty protected by the Due Process clause. The legislature, however, is not precluded from enacting a Divorce law. While a lawful marriage seeks to create a permanent union between man and woman, it does not shed the spouses’ integrity or their privacy as individuals. (Zulueta vs. CA) While the legislature has plenary power to regulate the incidences of marriage, the Constitution still remains as the limit of such power. Thus, for instance, it must not violate the equal protection clause by forbidding certain types of marriages on the basis of race or political inclinations. (Loving vs. Virginia) In determining the validity of marriage, it is to be tested by the law in force at the time the marriage was contracted. (SO ALWAYS REMEMBER AUGUST 03, 1988!!!) o For instance, under the Civil Code, marriage between a stepbrother and a stepsister is void. Under the Family Code, it is valid. o Under the Family Code, a valid subsequent marriage may be void if the previous marriage was terminated yet there was no liquidation of property. o Mistake in identity – annullable only in Civil Code; ground for nullity under the Family Code. o ONE INSTANCE WHERE AUGUST 03, 1988 DOES NOT MATTER – when the ground for nullity is Article 36 (psychological incapacity)



Art. 2. No marriage shall be valid, unless these essential requisites are present: (1) Legal capacity of the contracting parties who must be a male and a female; and 14



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) (2) Consent freely given in the presence of the solemnizing officer. (53a)  Legal capacity is determined by age, and whether the marriage is bigamous, incestuous, or against public policy.  Marrying age is 18 years old. If any of the parties is younger than 18, the marriage is void.  Must also be male and female.  Total absence of consent renders the marriage void ab initio. However, consent in marriage obtained through fraud, force, intimidation, or undue influence makes the marriage merely annullable.  Together with the mandatory requirement under Article 6, that the contracting parties must be personally present during the solemnization of marriage, this requirement prohibits proxymarriages in the Philippines. Art. 3. The formal requisites of marriage are: (1) Authority of the solemnizing officer; (2) A valid marriage license except in the cases provided for in Chapter 2 of this Title; and (3) A marriage ceremony which takes place with the appearance of the contracting parties before the solemnizing officer and their personal declaration that they take each other as husband and wife in the presence of not less than two witnesses of legal age. (53a, 55a)  SOLEMNIZING OFFICER: it is not the presence or absence of the solemnizing officer which constitutes the formal requirement but it is the absence or presence of the authority of such officer.  The solemnizing officer is not duty bound to investigate whether a marriage license has been duly and regularly issued by the local civil registrar. All the solemnizing officer needs to know is that the license has been issued by the competent official, and it may be presumed from the issuance of the license that said official has























fulfilled the duty to ascertain whether the contracting parties had fulfilled the requirements of law. However, where the marriage falls under the cases where the parties are not required to obtain a marriage license, the solemnizing officer must undertake the necessary steps to ascertain the ages and relationship of the contracting parties and the absence of the legal impediment to marry. A person who solemnizes a marriage knowing fully that he or she does not have authority may be prosecuted criminally under the Marriage Law (Act 2613). (codal page 121) MARRIAGE LICENSE: Minimum requirements for its validity o Must be issued by a local civil registrar  That the registrar be “the registrar of the place where one of the parties reside” is merely directory. o Issued 120 days before the marriage  Date of issue is the date of signing of the marriage license by the local civil registrar.  It is automatically cancelled at the expiration of the 120-day period if the contracting parties have not made use of it. o Implemented anywhere in the Philippines The other requirements are merely directory. Any other defect in the marriage license other than the three mentioned will not render the marriage void or even annullable. The only consequences are civil, criminal, or administrative liabilities for the parties responsible. The fact that a party to whom a license is issued is represented therein by a name other than his true name or had his name spelled wrongly will not invalidate a marriage solemnized on the authority of such license. 15
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Even if the person lied in the application as to his age in order to avoid the requirement of parental consent, such fraud does not render the marriage void (as long as the real age is not below 18) The following circumstances will also not invalidate a marriage on the basis of falsity in procuring a marriage license: o Failure to disclose prior marriage and divorce o Misrepresentation his or her residence o Falsely swore that he or she is not under guardianship o Forged mother’s consent to marriage MARRIAGE CEREMONY: The Family Code only recognizes ceremonial marriages. This means marriages which are solemnized by persons duly authorized by the State. The minimum requirement imposed by law is that the contracting parties appear personally before the solemnizing officer and declare that they take each other as husband and wife in the presence of at least two witnesses of legal age. The declaration of consent need not be vocally expressed. It can be shown by other manifestations or signs of approval or consent. It is the agreement itself, and not the form in which it is couched, which constitutes the contract. The words used and the manner by which the ceremony was performed are mere evidence of a present intention and agreement to marry of the parties. While the law provides that the declaration shall be contained in the marriage certificate, the marriage certificate itself is neither an essential or formal requirement of marriage. Failure to sign a marriage certificate or absence of the marriage certificate itself does not render the marriage void or annullable. (Madrilejo vs. De Leon) It may even be in two separate documents, one signed by the parties and the solemnizing officer, and the other signed by the witnesses and the solemnizing officer. (Martinez vs. Tan)











 







AT LEAST 2 WITNESSES OF LEGAL AGE: Absence or inadequacy does not render the marriage void or voidable. Only civil, criminal, or administrative liability for the persons responsible for the irregularity. This is because there’s still a marriage ceremony to speak of, strictly speaking. Besides, in marriage, it is the agreement itself of the principal contracting parties in the presence of the representative of the state, namely the solemnizing officer, which constitutes the contract. This is in line with public policy favoring matrimony. Every intendment of the law leans towards legalizing matrimony. COMMON LAW MARRIAGES: Defined as a non-ceremonial or informal marriage by agreement, entered into by a man and a woman having capacity to marry, ordinarily without compliance with such statutory formalities. Such agreement must be coupled by consummation, which includes at least cohabitation as husband and wife, and reputation in such a way that the public will recognize the marital status. They are NOT recognized in the Philippines. Extension of the rule that the Family Code only recognizes ceremonial marriages.



Art. 4. The absence of any of the essential or formal requisites shall render the marriage void ab initio, except as stated in Article 35 (2). A defect in any of the essential requisites shall not affect the validity of the marriage but the party or parties responsible for the irregularity shall be civilly, criminally and administratively liable. (n)  GENERAL RULES: o ABSENCE in essential and formal requisites = void o DEFECTS in essential requisites = voidable/annullable (specifically, defects are enumerated in Arts. 45-46) 16



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) IRREGULARITIES in formal requisites = valid  Except if the irregularity is lack of consent of parents for parties 18 or over and below 21. (this is voidable or annullable) EX. 1. A and B tried to marry. C is the solemnizing officer. A and B cannot present a marriage license but C solemnizes anyway. o Scenario 1: They have a marriage license but just forgot to bring it = Marriage is valid but there is an irregularity to which C may be held administratively liable. o Scenario 2: They really don’t have a marriage license = marriage is void. EX. 2. Judge solemnizes the marriage but did not sign and date the marriage contract, did not furnish the parties, and did not forward the marriage contract to the civil registrar. o Marriage is valid but judge may be administratively liable EX. 3. Judge requires the parties to sign the marriage contract first before solemnizing the marriage. o Though the marriage is irregular, if not illegal, the marriage is still valid but the judge may be held administratively liable ENUMERATION OF IRREGULARITIES WHICH DO NOT AFFECT THE VALIDITY OF THE MARRIAGE: o Absence of 2 witnesses of legal age o Absence of a marriage certificate o Marriage solemnized in a place other than publicly in the chambers of the judge or in open court, chapel, or temple, or in the office of consul-general, consul, or vice-consul o Issuance of marriage license in a city or municipality which is not the residence of either contracting parties o Unsworn application for a marriage license o



















Failure of the contracting parties to present original birth certificate or baptismal certificate to the local civil registrar who likewise failed to ask for the same o Failure of the contracting parties between 18- below 21 TO EXHIBIT (as opposed to actually obtain) consent of the parents to the local civil registrar o Failure of the contracting parties 21-25 TO EXHIBIT advice of parents to local civil registrar o Failure to undergo marriage counseling o Failure of the local civil registrar to post the required notices o Issuance of marriage license despite the absence of publication or prior to the completion of the 10-day period for publication o Failure of the parties to pay the prescribed fees for the marriage license o Failure of the solemnizing officer to send copies of the marriage certificate to the local civil registrar o Failure of the local civil registrar to enter the applications for marriage licenses filed with him in the registry book in the order in which they were received. INVALID MARRIAGES; MARRIAGES BY WAY OF JEST; PROXY MARRIAGES Marriage by way of jest is void for absence of genuine consent. It is a pretended marriage, legal in form but entered into as a joke, with no real intention of entering into the actual marriage status, and with a clear understanding that the parties would not be bound. The ceremony is not followed by any conduct indicating a purpose to enter into such a relation. o Republic vs. Albios (2013): Marriage solemnized for a financial consideration is valid and not in jest. There is real o
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consent because it was not vitiated nor rendered defected by any vice of consent. Mere words, without any intention corresponding to them, will not make a marriage or any other civil contract. But the words are the evidence of such intention, and if once exchanged, it must be clearly shown that both parties intended and understood that they were not to have effect. Marriage by proxy is likewise void because of (1) the absence of the essential requisite that consent freely given must be made in the presence of the solemnizing officer, and (2) the absence of the formal requisite that the contracting parties must personally declare before the solemnizing officer that they take each other as husband and wife. EXCEPTIONS TO THIS ARTICLE: (1) Lack of a valid marriage license does not invalidate a marriage o in articulo mortis o where the contracting parties live in places where there are no means of transportation for them to personally appear before the civil registrar o between cultural minorities o between a couple living together for five years without legal impediment. (2) Lack of authority of solemnizing officer does not invalidate a marriage provided that one of the parties believed in good faith that the officer had authority. BREACH OF PROMISE TO MARRY: Not an actionable wrong o But to formally set a wedding and go through preparations and publicity, only to walk out of it when it is about to be solemnized is different. He/she may be made answerable for damages under Article 21 of CC.



Art. 5. Any male or female of the age of eighteen years or upwards not under any of the impediments mentioned in Articles 37 and 38, may contract marriage. (54a) Art. 6. No prescribed form or religious rite for the solemnization of the marriage is required. It shall be necessary, however, for the contracting parties to appear personally before the solemnizing officer and declare in the presence of not less than two witnesses of legal age that they take each other as husband and wife. This declaration shall be contained in the marriage certificate which shall be signed by the contracting parties and their witnesses and attested by the solemnizing officer. In case of a marriage in articulo mortis, when the party at the point of death is unable to sign the marriage certificate, it shall be sufficient for one of the witnesses to the marriage to write the name of said party, which fact shall be attested by the solemnizing officer. (55a) Art. 7. Marriage may be solemnized by: (1) Any incumbent member of the judiciary within the court's jurisdiction; (2) Any priest, rabbi, imam, or minister of any church or religious sect duly authorized by his church or religious sect and registered with the civil registrar general, acting within the limits of the written authority granted by his church or religious sect and provided that at least one of the contracting parties belongs to the solemnizing officer's church or religious sect; (3) Any ship captain or airplane chief only in the case mentioned in Article 31 (4) Any military commander of a unit to which a chaplain is assigned, in the absence of the latter, during a military operation, likewise only in the cases mentioned in Article 32; 18



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) (5) Any consul-general, consul or vice-consul in the case provided in Article 10.(56a)  The authority of the officer or clergyman shown to have performed a marriage ceremony will be presumed in the absence of any showing to the contrary.  The rule is that where a marriage ceremony is shown, every presumption will be indulged that it was legally performed.  Art. 7 defines the limits and scope of the authority granted to the solemnizers. Hence, if they fail to comply with any of the requisites mandated by law for them to validly solemnize a marriage, such a marriage is generally void on the ground of absence of a formal requirement which is the authority of the solemnizing officer.  JUDGES: They need to be incumbent (not retired) and must only solemnize within their jurisdiction. o NOTE: CTA, CA, Sandiganbayan, and SC justices have jurisdictions national in scope. o If outside their jurisdiction, marriage is void  Unless, GOOD FAITH MARRIAGE o It is highly irregular for a judge to collect fees after the ceremony.  PRIEST, RABBI, IMAM, RELIGIOUS REP: These 4 requisites must concur o Duly authorized by the religious sect o Must act within the WRITTEN authority granted to him or her granted by the church o Must be registered with the CIVIL REGISTRAR GENERAL o At least one of the contracting parties must be a member of the religious sect  The written authority granted by the sect may impose a limitation as to the place where he could solemnize a marriage  SHIP CAPTAIN AND AIRPLANE CHIEF: The following requisites must concur



Marriage must be in articulo mortis Parties must be passengers or crew members Generally, the ship must be at sea or the plane must be in flight. Such marriages can be solemnized during stopovers at ports of call. This only means that the voyage has not terminated. An assistant pilot has no authority to solemnize a marriage, even if the chief pilot dies and the assistant pilot takes over. There is no law allowing an assistant pilot to solemnize a marriage, thus he cannot solemnize a marriage under any circumstances. MILITARY COMMANDER: The following requisites must concur o He/She must be a military commander of a unit o He/She must be a commissioned officer o A chaplain must be assigned to such unit o The said chaplain must be absent at the time of marriage o The marriage must be one in articulo mortis o The contracting parties, whether members of the armed forces or civilians, must be within the zone of military operation. So obviously, if the chaplain is present, he must be the one to solemnize the marriage. “Commissioned officer” means that his rank should start from second lieutenant and above. “Unit” refers to a battalion under the present table of organization and not to a mere company. “Within the zone of military operation” implies a widespread military activity over an area and does not refer to a simulated exercise because it requires absence of civilian authorities. o Includes situations like manouvers, police actions, declared or undeclared wars, civil war, rebellion, etc. CONSUL-GENERAL, CONSUL, OR VICE-CONSUL: Does not include consul agents. o o o
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They can solemnize marriage ABROAD only when both parties are Filipino citizens. If a foreigner is involved, it is void. o EXCEPTION: If the marriage between the foreigner and the Filipino citizen abroad solemnized by a Philippine consul assigned therein is recognized as valid in that country, then such marriage is considered as valid in the Philippines pursuant to Art. 26 of the Family Code. They act not only as the solemnizer of a marriage but also perform the duties of local civil registrar such as the issuance of marriage license. When solemnizing marriages, they must follow the solemnities established by Philippine law in their execution. If the contracting parties desire to have their marriage solemnized in a place other than the office of the abovementioned consular agents, they shall request the said official in writing in which case the marriage may be solemnized at a house or place designated by them in a sworn statement to that effect. MAYOR: Under the LGC (since Jan. 01, 1992), the mayor is empowered also to solemnize a marriage. o In case of incapacity (physical or legal), the vice-mayor or the highest sanggunian member taking over his position may solemnize marriages as well. o Unlike the assistant ship captain, there is a law empowering the vice mayor to solemnize marriage as the LGC provides that the vice mayor shall possess and exercise all powers that pertain to the mayor.



Article. 8. The marriage shall be solemnized publicly in the chambers of the judge or in open court, in the church, chapel or temple, or in the office the consul-general, consul or vice-consul, as the case may be, and not elsewhere, except in cases of marriages contracted on the point of death or in remote places in accordance



with Article 29 of this Code, or where both of the parties request the solemnizing officer in writing in which case the marriage may be solemnized at a house or place designated by them in a sworn statement to that effect. (57a)  VENUE: this is merely directory in nature. Parties can even request to the solemnizing officer, in writing, that the marriage ceremony be performed elsewhere. Art. 9. A marriage license shall be issued by the local civil registrar of the city or municipality where either contracting party habitually resides, except in marriages where no license is required in accordance with Chapter 2 of this Title. (58a)  Also directory. Mere irregularity not affecting the validity.  RH LAW: no marriage license shall be issued by the LCR unless the applicants present a Certificate of Compliance issued for free by the local Family Planning Office certifying that they had duly received adequate instructions and information on responsible parenthood, family planning, breast feeding and infant nutrition. Art. 10. Marriages between Filipino citizens abroad may be solemnized by a consul-general, consul or vice-consul of the Republic of the Philippines. The issuance of the marriage license and the duties of the local civil registrar and of the solemnizing officer with regard to the celebration of marriage shall be performed by said consular official. (75a) Art. 11. Where a marriage license is required, each of the contracting parties shall file separately a sworn application for such license with the proper local civil registrar which shall specify the following: (1) Full name of the contracting party; (2) Place of birth; (3) Age and date of birth; 20



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) (4) Civil status; (5) If previously married, how, when and where the previous marriage was dissolved or annulled; (6) Present residence and citizenship; (7) Degree of relationship of the contracting parties; (8) Full name, residence and citizenship of the father; (9) Full name, residence and citizenship of the mother; and (10) Full name, residence and citizenship of the guardian or person having charge, in case the contracting party has neither father nor mother and is under the age of twenty-one years. The applicants, their parents or guardians shall not be required to exhibit their residence certificates in any formality in connection with the securing of the marriage license. (59a)  Once an application is signed and sworn by the parties, the LCR has no choice but to accept the application and issue the marriage license.  If the LCR has knowledge of some legal impediment, he or she cannot discontinue the processing of the application.  He must only note down the legal impediments in the application and thereafter issue the marriage license unless otherwise stopped by the court. Art. 12. The local civil registrar, upon receiving such application, shall require the presentation of the original birth certificates or, in default thereof, the baptismal certificates of the contracting parties or copies of such documents duly attested by the persons having custody of the originals. These certificates or certified copies of the documents by this Article need not be sworn to and shall be exempt from the documentary stamp tax. The signature and official title of the person issuing the certificate shall be sufficient proof of its authenticity.



If either of the contracting parties is unable to produce his birth or baptismal certificate or a certified copy of either because of the destruction or loss of the original or if it is shown by an affidavit of such party or of any other person that such birth or baptismal certificate has not yet been received though the same has been required of the person having custody thereof at least fifteen days prior to the date of the application, such party may furnish in lieu thereof his current residence certificate or an instrument drawn up and sworn to before the local civil registrar concerned or any public official authorized to administer oaths. Such instrument shall contain the sworn declaration of two witnesses of lawful age, setting forth the full name, residence and citizenship of such contracting party and of his or her parents, if known, and the place and date of birth of such party. The nearest of kin of the contracting parties shall be preferred as witnesses, or, in their default, persons of good reputation in the province or the locality. The presentation of birth or baptismal certificate shall not be required if the parents of the contracting parties appear personally before the local civil registrar concerned and swear to the correctness of the lawful age of said parties, as stated in the application, or when the local civil registrar shall, by merely looking at the applicants upon their personally appearing before him, be convinced that either or both of them have the required age. (60a) Art. 13. In case either of the contracting parties has been previously married, the applicant shall be required to furnish, instead of the birth or baptismal certificate required in the last preceding article, the death certificate of the deceased spouse or the judicial decree of the absolute divorce, or the judicial decree of annulment or declaration of nullity of his or her previous marriage. 21



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) In case the death certificate cannot be secured, the party shall make an affidavit setting forth this circumstance and his or her actual civil status and the name and date of death of the deceased spouse. (61a) Art. 14. In case either or both of the contracting parties, not having been emancipated by a previous marriage, are between the ages of eighteen and twenty-one, they shall, in addition to the requirements of the preceding articles, exhibit to the local civil registrar, the consent to their marriage of their father, mother, surviving parent or guardian, or persons having legal charge of them, in the order mentioned. Such consent shall be manifested in writing by the interested party, who personally appears before the proper local civil registrar, or in the form of an affidavit made in the presence of two witnesses and attested before any official authorized by law to administer oaths. The personal manifestation shall be recorded in both applications for marriage license, and the affidavit, if one is executed instead, shall be attached to said applications. (61a)  Absence of parental consent makes the marriage annullable.  Preference is given to the father to give consent. In his absence, the mother and the others are to give consent in the order mentioned. Art. 15. Any contracting party between the age of twenty-one and twenty-five shall be obliged to ask their parents or guardian for advice upon the intended marriage. If they do not obtain such advice, or if it be unfavorable, the marriage license shall not be issued till after three months following the completion of the publication of the application therefor. A sworn statement by the contracting parties to the effect that such advice has been sought, together with the written advice given, if any, shall be attached to the application for marriage license. Should the parents or guardian refuse to give any advice, this fact shall be stated in the sworn statement. (62a)



Art. 16. In the cases where parental consent or parental advice is needed, the party or parties concerned shall, in addition to the requirements of the preceding articles, attach a certificate issued by a priest, imam or minister authorized to solemnize marriage under Article 7 of this Code or a marriage counselor duly accredited by the proper government agency to the effect that the contracting parties have undergone marriage counseling. Failure to attach said certificates of marriage counseling shall suspend the issuance of the marriage license for a period of three months from the completion of the publication of the application. Issuance of the marriage license within the prohibited period shall subject the issuing officer to administrative sanctions but shall not affect the validity of the marriage. Should only one of the contracting parties need parental consent or parental advice, the other party must be present at the counseling referred to in the preceding paragraph. (n)  Absence of parental advice does not affect the marriage. It does not even make the marriage annullable. Art. 17. The local civil registrar shall prepare a notice which shall contain the full names and residences of the applicants for a marriage license and other data given in the applications. The notice shall be posted for ten consecutive days on a bulletin board outside the office of the local civil registrar located in a conspicuous place within the building and accessible to the general public. This notice shall request all persons having knowledge of any impediment to the marriage to advise the local civil registrar thereof. The marriage license shall be issued after the completion of the period of publication. (63a) 22
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If the parties need parental advice and they failed to obtain it, the LCR shall not issue the marriage license until after 3 months following the completion of the publication. o If the LCR, however, issues it within 3 months and the parties were able to marry by virtue of the same, the said marriage is valid (not even annullable). The LCR is only liable administratively.



Art. 18. In case of any impediment known to the local civil registrar or brought to his attention, he shall note down the particulars thereof and his findings thereon in the application for marriage license, but shall nonetheless issue said license after the completion of the period of publication, unless ordered otherwise by a competent court at his own instance or that of any interest party. No filing fee shall be charged for the petition nor a corresponding bond required for the issuances of the order. (64a) Art. 19. The local civil registrar shall require the payment of the fees prescribed by law or regulations before the issuance of the marriage license. No other sum shall be collected in the nature of a fee or tax of any kind for the issuance of said license. It shall, however, be issued free of charge to indigent parties, that is those who have no visible means of income or whose income is insufficient for their subsistence a fact established by their affidavit, or by their oath before the local civil registrar. (65a)  Only court intervention directing the non-issuance of the marriage license can empower the LCR to validly refuse to issue said license. The court action may be brought by the LCR himself or by any interested party.  “Interested party” are the contracting parties’ parents, siblings, existing spouse (if any), or those which may be prejudiced by the











marriage. No filing fee shall be charged for the petition nor a corresponding bond required for the issuance of the order. However, if despite the court injunction, the LCR issues the marriage license anyway and the parties were able to get married by virtue of the same, then the marriage is valid. The LCR may be civilly, criminally, or administratively liable though. CRIMINAL LIABILITY: If not issued within 24 hours when the license should have been issued, the LCR may be imprisoned from 1 month to 2 years, or fined by 200 to 2000 pesos. (Section 38 of Marriage Law of 1929)



Art. 20. The license shall be valid in any part of the Philippines for a period of one hundred twenty days from the date of issue, and shall be deemed automatically canceled at the expiration of the said period if the contracting parties have not made use of it. The expiry date shall be stamped in bold characters on the face of every license issued. (65a)  The date of signing by LCR is the date of issue Art. 21. When either or both of the contracting parties are citizens of a foreign country, it shall be necessary for them before a marriage license can be obtained, to submit a certificate of legal capacity to contract marriage, issued by their respective diplomatic or consular officials. Stateless persons or refugees from other countries shall, in lieu of the certificate of legal capacity herein required, submit an affidavit stating the circumstances showing such capacity to contract marriage. (66a)  Without the certificate referred to in the first paragraph (certificate of legal capacity), the LCR can validly refuse to issue a marriage license. 23
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o This is an exception to the ministerial duty of the LCR. A certificate of legal capacity is necessary because the Philippines adheres to the national law of the contracting parties with respect to their legal capacity to contract marriage. o So if US laws allow 16 year olds to marry, a certificate of legal capacity to that effect will allow a 16 year old US citizen to marry here. A marriage celebrated by virtue of a marriage license issued without the said certificate is valid though. This article does not apply, of course, when the foreigners want to get married in the consular offices of their embassies.



Art. 22. The marriage certificate, in which the parties shall declare that they take each other as husband and wife, shall also state: (1) The full name, sex and age of each contracting party; (2) Their citizenship, religion and habitual residence; (3) The date and precise time of the celebration of the marriage; (4) That the proper marriage license has been issued according to law, except in marriage provided for in Chapter 2 of this Title; (5) That either or both of the contracting parties have secured the parental consent in appropriate cases; (6) That either or both of the contracting parties have complied with the legal requirement regarding parental advice in appropriate cases; and (7) That the parties have entered into marriage settlement, if any, attaching a copy thereof. (67a) Art. 23. It shall be the duty of the person solemnizing the marriage to furnish either of the contracting parties the original of the marriage certificate referred to in Article 6 and to send the duplicate and triplicate copies of the certificate not later than fifteen days after the marriage, to the local civil registrar of the place where the marriage



was solemnized. Proper receipts shall be issued by the local civil registrar to the solemnizing officer transmitting copies of the marriage certificate. The solemnizing officer shall retain in his file the quadruplicate copy of the marriage certificate, the copy of the marriage certificate, the original of the marriage license and, in proper cases, the affidavit of the contracting party regarding the solemnization of the marriage in place other than those mentioned in Article 8. (68a)  PRESUMPTION OF MARRIAGE: When a man and a woman deport themselves as husband and wife, there is a prima facie presumption that they have entered into a lawful contract of marriage. This is especially true where the legitimacy of the children is involved, for the law presumes morality, not immorality; marriage and not concubinage; legitimacy and not bastardy. o Also, when the celebration of the marriage is once shown, the contract of marriage, the capacity of the parties, and everything necessary to the validity of the marriage will be presumed.  PROOF OF MARRIAGE: best evidence is the marriage contract. But it may be proved by any other evidence. o Still follow best evidence and parol evidence rule. So photocopy is a worthless piece of paper, unless certified true copy by LCR. o “any other evidence” includes baptismal certificates, birth certificates, judicial decisions, family bibles containing the name of the spouses, and public and open cohabitation after the alleged marriage.  Failure to present a marriage certificate is not fatal in a case where a marriage is in dispute, as the parties can still rely on the presumption of marriage. Hello Semper praesumitur pro matrimonio (tunog gay lingo hahahaha) 24
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A marriage, like any other contract, may be proved by parol evidence. Testimony by one of the parties or witnesses to the marriage, or by the solemnizing officer, is admissible. o With respect to a marriage ceremony, the testimony of an eyewitness to be sufficient should disclose not only the performance of the ceremony by someone, but that all circumstances attending it were such as to constitute a legal marriage. Mere cohabitation is not direct proof of marriage, which must be proved by the proper documents or by oral testimony in case these have been lost. o It has been held moreover that any presumption of marriage brought about by cohabitation may be offset by the fact that the last 35 years of their lives were spent living separately and several thousands of miles away from each other. PROOF TO ATTACK THE VALIDITY OF MARRIAGE: The evidence to repel that presumption must be strong, distinct and satisfactory. Sy vs. CA: Petitioner failed to assert the absence of marriage license in her petition which is based solely on Art. 36. She only started to invoke the said absence in her appeal to the SC. The SC made an exception to the general rule that litigants cannot raise an issue for the first time on appeal, and consequently, declared the marriage void due to absence of a marriage license. In this case, it was clearly shown in evidence that the marriage license was issued only a year after the supposed marriage ceremony. An official certification by the LCR that the marriage license was spurious is convincing evidence to destroy the validity of marriage on the ground of absence of a valid marriage license.











Certification by the LCR that it had no record that the said marriage license was issued is the best evidence that such was not really issued at all. o However, in a case where the LCR had the caveat that he cannot locate the said record because of office workload and the former LCR had already retired, the certification was not held to be sufficient to destroy the presumption. DECLARATORY RELIEF: When the parties are unsure whether, under the law, they can proceed with the marriage, they can file a petition for declaratory relief, to seek from the court a judgment on their capacity to marry.



Art. 24. It shall be the duty of the local civil registrar to prepare the documents required by this Title, and to administer oaths to all interested parties without any charge in both cases. The documents and affidavits filed in connection with applications for marriage licenses shall be exempt from documentary stamp tax. (n) Art. 25. The local civil registrar concerned shall enter all applications for marriage licenses filed with him in a registry book strictly in the order in which the same are received. He shall record in said book the names of the applicants, the date on which the marriage license was issued, and such other data as may be necessary. (n) Art. 26. All marriages solemnized outside the Philippines, in accordance with the laws in force in the country where they were solemnized, and valid there as such, shall also be valid in this country, except those prohibited under Articles 35 (1), (4), (5) and (6), 3637 and 38. (17a)
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PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) Where a marriage between a Filipino citizen and a foreigner is validly celebrated and a divorce is thereafter validly obtained abroad by the alien spouse capacitating him or her to remarry, the Filipino spouse shall have capacity to remarry under Philippine law. (As amended by Executive Order 227)  COMITY PROVISION: The word “solemnized” in this provision is the reason why we still don’t recognize common-law marriages even if recognized abroad. Solemnization, as used in marriage statutes, has a very technical and limited meaning. o Solemnization contemplates the existence of a marriage ceremony. It is not synonymous with “contracted.” (Basis: legislative history from “contracted” to “performed” to “solemnized”) o Although proxy marriages validly celebrated abroad can be recognized here by virtue of this provision.  We follow lex loci celebrationis  However, we only forego with the requirements of valid marriage license and limitations on authority of solemnizing officers. We do not forego with the essential requisites of legal capacity, consent, and marriage ceremony.  CAVEAT: No state is bound by comity to give effect in its courts to laws which are repugnant to its own laws and policy. Every sovereign state is the conservator of its own morals and the good order of society.  SITUATIONS: o Marriage in X country by two Filipinos who are 16 yrs old and the law in X country sets the marrying age at 16. = void. Because we adhere to the rule that capacity to marry is governed by the law of one’s nationality. Moreover, prohibitive laws shall not be rendered ineffective by decisions of foreign countries. (Art. 17)



Same facts but one is a national of X country = valid. The exception in Art. 26 referring to Art. 35 (1) is construed as referring to a situation where the marriage abroad is between a Filipino and a Filipina, and not between a Filipino and an alien married in the alien’s state where the latter is capacitated to marry. o Bigamous marriage = always not recognized (bigamous in its strict sense; not Art. 41 presumptive death sense) o Marriage abroad where there is mistake of identity of the other contracting party is also not recognized in the Philippines. This is true even if one who committed the mistake was the foreigner spouse. o A was able to obtain a decree of nullity of her marriage. A however fails to partition and distribute properties of the ACP to children. = any subsequent marriage shall not be recognized, even if such marriage is valid elsewhere. o Art. 36 shall also apply even if marriage is validly celebrated abroad or with a foreigner spouse. Psychological incapacity has no ethnic dimension. o Same-sex marriage: invalid for public policy considerations; lack of legal capacity; Art. 17. PROOF OF FOREIGN MARRIAGE: Requisites: o Prove foreign law as a question of fact  Because of processual presumption – we assume that foreign law is similar to ours. o Prove the celebration of marriage pursuant thereto by convincing evidence. The presumption arises on proof of a marriage in another jurisdiction, that such marriage was performed in accordance with the law of that jurisdiction. o
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ABSOLUTE DIVORCE: General rule: absolute divorce between two Filipinos is not recognized in the Philippines, even if valid from the eyes of the rest of the world. Aliens, however, may obtain divorce abroad, which may be recognized here, provided they are valid according to their national law. The foreign marital law and the divorce decree must be duly proven and cannot be taken judicial notice of. SECOND PARAGRAPH: The Filipino spouse shall have the capacity to remarry if the following requisites are present: o Marriage is between a Filipino and a foreigner o Validly celebrated here or abroad o Foreigner validly obtains a divorce decree which capacitates him or her to remarry The second paragraph also applies to a situation where originally, at the time of the marriage ceremony, both parties were Filipinos, but at the time of the divorce, the petitioner was already a citizen of a foreign country that allows absolute divorce For purposes of Art. 26 therefore, the determinative point when the foreigner procured the divorce should be a foreigner is at the time of the divorce and not at the time of the marriage ceremony. Although not expressly provided, the Filipino spouse, who did not procure the divorce, must be a Filipino also at the time of issuance of the divorce decree for Art. 26 to be applicable. o Hence, if the Filipino spouse subsequently acquires his or her foreign spouse’s citizenship before the divorce and he or she initiates the divorce proceeding, the eventual divorce decree will be recognized here not because of Art. 26, but because of our adherence to the nationality principle with respect to the status of a person. If it is the Filipino spouse who obtains the divorce decree, it will not be recognized as to him or her, but as to the foreigner spouse,











it will be recognized because of our adherence to the nationality principle. Corpus vs. Sto. Tomas: Even the foreigner spouse can file a recognition of foreign judgment of the divorce decree. (Baka nga naman ma-bigamy siya if he marries a Filipina for the 2nd time.) Needless to state (but I’ll do it anyway because you know I don’t know as well), if the foreign marriage is invalid, it is invalid also in the Philippines as there is nothing to recognize. o This is true even if they follow the formal requirements of Philippine law ha. (E CHEKA KA, NASA FOREIGN LAND KA TAPOS SUSUNDIN MO PHILIPPINE LAW) o Same rule applies to voidable or annullable marriages. In short, whatever is their status in the foreign land, that is their status here.
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Chapter 2. Marriages Exempted from License Requirement 



These situations are explicitly declared by Art. 3 (2) as exceptions to the formal requirement of a valid marriage license.



Art. 27. In case either or both of the contracting parties are at the point of death, the marriage may be solemnized without necessity of a marriage license and shall remain valid even if the ailing party subsequently survives. (72a)  Only the marriage license is waived, not the authority of the solemnizing officer.  Marriage is still valid even if the ailing party survives. Art. 28. If the residence of either party is so located that there is no means of transportation to enable such party to appear personally before the local civil registrar, the marriage may be solemnized without necessity of a marriage license. (72a)  Without this provision, illicit relationships may proliferate only because the parties could not get a marriage license without really any fault on their part. Art. 29. In the cases provided for in the two preceding articles, the solemnizing officer shall state in an affidavit executed before the local civil registrar or any other person legally authorized to administer oaths that the marriage was performed in articulo mortis or that the residence of either party, specifying the barrio or barangay, is so located that there is no means of transportation to enable such party to appear personally before the local civil registrar and that the officer took the necessary steps to ascertain the ages and relationship of the contracting parties and the absence of legal impediment to the marriage.(72a)



Art. 30. The original of the affidavit required in the last preceding article, together with the legible copy of the marriage contract, shall be sent by the person solemnizing the marriage to the local civil registrar of the municipality where it was performed within the period of thirty days after the performance of the marriage. (75a)  Arts. 29 and 30 are merely directory. Non-observance of these will not render the marriage void or voidable. Art. 31. A marriage in articulo mortis between passengers or crew members may also be solemnized by a ship captain or by an airplane pilot not only while the ship is at sea or the plane is in flight, but also during stopovers at ports of call. (74a) Art. 32. A military commander of a unit, who is a commissioned officer, shall likewise have authority to solemnize marriages in articulo mortis between persons within the zone of military operation, whether members of the armed forces or civilians. (74a) Art. 33. Marriages among Muslims or among members of the ethnic cultural communities may be performed validly without the necessity of marriage license, provided they are solemnized in accordance with their customs, rites or practices. (78a)  Only applies to Muslims (because of Code of Muslim Personal Laws) and ethnic groups in the Cordilleras (because of RA 6766).  To the other ethnic minority groups, the Family Code is applicable so they need a marriage license. Art. 34. No license shall be necessary for the marriage of a man and a woman who have lived together as husband and wife for at least five years and without any legal impediment to marry each other. The contracting parties shall state the foregoing facts in an affidavit before any person authorized by law to administer oaths. The 28



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) solemnizing officer shall also state under oath that he ascertained the qualifications of the contracting parties are found no legal impediment to the marriage.  Two requisites must concur: o They must live as husband and wife for at least five years characterized by exclusivity and continuity that is unbroken o They must be without legal impediment to marry each other. (required only at the time of the actual marriage celebration)  During the 5 year period, it is not necessary that they must have not suffered from any legal impediment. o Under the old law, there should be no legal impediment during the whole 5 year period.  As long as there is no legal impediment at the time of the celebration of the marriage then the parties can avail of the exception. o This is the rule, as stated in Manzano vs. Sanchez. Follow this. Necessario vs. OCA’s ruling is an obiter dictum, it being an administrative case rather than a ruling on the Family Code.  Under this exception, the contracting parties shall state the fact of their cohabitation for at least five years and the absence of any legal impediment to marry in an affidavit before any person authorized to administer oaths.  The solemnizing officer shall also state under oath that he ascertained the qualifications of the contracting parties and found no legal impediment to the marriage. o The failure, however, of the solemnizing officer to investigate shall not invalidate the marriage.







If there was in fact no cohabitation for five years, contrary to the statements in the affidavit (which is obviously falsified), the marriage will be declared void. o The falsity of the affidavit cannot be considered to be a mere irregularity considering that the 5 year period is a substantial requirement of the law to be exempted from obtaining a marriage license.
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Chapter 3. Void and Voidable Marriages 3.A) VOID MARRIAGES and declaration of nullity Art. 35. The following marriages shall be void from the beginning: [PRELIMINARY DISCUSSION ON VOID MARRIAGES]  Void marriages are those which are not valid from its inception.  GENERAL RULE: Absence of essential or formal requisites will render the marriage void o Exceptions: Articles 27, 28, 31, 32, 33, 34, and 35 (2).  OTHER VOID MARRIAGES: Articles 35-38, 40, 41, 44, and 53 in relation to article 52.  The above two bullets is an exclusive list of VOID marriages.  The grounds for a void marriage may co-exist in one case. A petition for declaration of nullity (without incidental prayers like support) deals with only one cause of action which is the invalidity of the marriage from the beginning. Hence, a petition may contain many grounds for nullity of marriage, but it will still have a single cause of action which is the invalidity of marriage.  Annulment = valid until the marriage was annulled; Declaration of nullity = for void marriages (void ab initio) o That is why the action for declaration of nullity is imprescriptible, unlike voidable marriage where the action prescribes. o A voidable marriage can only be assailed in a direct proceeding, while a void marriage can be attacked collaterally. o Consequently, void marriages can be questioned even after the death of either party, but voidable marriages can be assailed only during the lifetime of the parties.



Only the parties (or those designated by the law such as parents or guardians) to a voidable marriage can assail it. But any proper interested party may attack a void marriage. Void marriages can never be ratified or cured, and neither could estoppel or in pari delicto apply to remedy the infirmity. o Thus, the Mallion case was wrong in holding that the petitioner waived all other grounds when he did not invoke all the grounds available when he first applied for declaration of nullity. Defects in void marriages cannot be waived. GENERAL RULE: Good faith or bad faith is immaterial in determining whether a marriage is null and void. (Ex. Incest. It will always be void whether you are in good or bad faith.) o EXCEPTIONS: (1) Good faith marriages and (2) subsequent marriages based on presumption of death (in Article 41) Nonetheless, the party who knew that he or she was entering a void marriage before its solemnization may be held liable for damages by the other party based on abuse of right provisions. Even if the intention in filing a declaration for nullity was less than pure, as it was made only to merely evade a bigamy case, such fact will not prevent the declaration of nullity on the basis of a clear showing that such declaration was warranted. BAD FAITH AS AFFECTING PROPERTY DISPOSITION: As a GENERAL RULE, in a void marriage, the property regime is one of co-ownership. In the disposition of the co-ownership at the time of liquidation, whether one of the parties is in bad faith is a basic consideration, pursuant to Art. 147 or 148. o Hence, when only one of the parties to a void marriage is in good faith, the share of the party in bad faith in the coownership shall be forfeited in favor of their common o
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children. Only in the absence of descendants will the share belong to the innocent spouse. o In all cases, the forfeiture shall take place upon the termination of the cohabitation. EXCEPTION: This shall not apply to a void marriage due to the failure of a party to get a prior judicial declaration of nullity of the previous void marriage pursuant to Art. 40. o In this case, Art. 43 will apply, not Art. 147 or 148. COLLATERAL/DIRECT ATTACK: GENERAL RULE: void marriages can be collaterally attacked. This also means that evidence, other than a judicial decision declaring the marriage void, can be presented to show the nullity of the marriage. EXCEPTIONS: (1) Art.40 = direct attack must be filed and a judicial declaration is needed for purposes of remarriage o For purposes of remarriage, the only acceptable proof to show voidness of the first marriage is a judicial declaration issued by the Court directly stating that the first marriage is null and void. (2) other cases where a direct attack has been alluded to by the Supreme Court [not clear though what these are; no examples] (3) When a donor desires to revoke a donation propter nuptias given to one or both of the married couple on the ground that the marriage is void, a judicial declaration is required. It is not enough that it is void pursuant to law. o This means that the donor’s cause of action will arise only when one of the parties to marriage successfully obtains a declaration of nullity.



(1) Those contracted by any party below eighteen years of age even with the consent of parents or guardians;  Forever incurable. Always void.



(2) Those solemnized by any person not legally authorized to perform marriages unless such marriages were contracted with either or both parties believing in good faith that the solemnizing officer had the legal authority to do so;  GOOD FAITH MARRIAGES: When one or both of the parties believed in good faith that the solemnizing officer had the authority to solemnize the marriage, then the marriage is valid even if the officer, in fact, lacked the authority to do so.  “Good faith” means an honest and reasonable belief that the marriage was valid at its inception, and that no legal impediment exists to impair its validity.  The good faith is clearly addressed to the contracting parties and not to the solemnizing officer.  Remember, good faith refers to the existence of one formal requisite (authority of the solemnizing officer). Good faith cannot cure any other essential or formal requisite.  While the question of good faith is a question of fact, which must be determined by the trial court, good faith is always presumed until the contrary is shown.  Reason behind this exception: This is to prevent unscrupulous chauvinistic males from deceiving the girls, because they were made to believe that they are going to be married when marriage is not what they [the males] want.  IMPORTANT NOTE: TOLENTINO’s EXPLANATION: In applying this exception, distinguish between “ignorance of the law” and “mistake of fact.” The exception only applies to the latter. o If the parties go before a person not specifically mentioned by law as having any authority to solemnize a marriage, then good faith/bad faith is immaterial because they cannot be excused from being ignorant of the persons authorized by law to solemnize a marriage. 31



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) (3) Those solemnized without license, except those covered the preceding Chapter; (4) Those bigamous or polygamous marriages not failing under Article 41;  A subsequent marriage, even if valid in the place of celebration (for example, abroad) remains bigamous.  This remains true even if the first marriage is also void (but technically not because it is bigamous but because of Article 40 in relation to Articles 52-53). o Again, please obtain a declaration of nullity first! o And please have the said declaration be recorded with the LCR before contracting another marriage! (5) Those contracted through mistake of one contracting party as to the identity of the other; and  This is unlike the Old Civil Code where mistake in identity is only a ground for annulment, not declaration of nullity.  Mistake in identity: YOU ACCIDENTALLY MARRIED THE TWIN!  This mistake renders the marriage void for having complete absence of consent. o That’s why it does not include mistake in the name, the character of the person, or in his or her attributes, his or her age, religion, social standing, pedigree, pecuniary means, temperaments, acquirements, condition in life, or previous habits. = there is no absence of consent here. (6) Those subsequent marriages that are void under Article 53.  Article 53 (briefly) refers to the lack of liquidation, partition, and distribution of properties to the heirs in cases of void and subsequently annulled marriages before contracting another one



Art. 36. A marriage contracted by any party who, at the time of the celebration, was psychologically incapacitated to comply with the essential marital obligations of marriage, shall likewise be void even if such incapacity becomes manifest only after its solemnization. (As amended by Executive Order 227)  THE EVER FAMOUS PSYCHOLOGICAL INCAPACITY BEWM  No definition provided as it may straitjacket the concept.  Determination is on a case-to-case basis. Each case must be judged, not on the basis of a priori assumptions, predilections or generalizations but according to its own facts.  Should not be equated with insanity or total mental inability to function in all aspects of human life. It is restricted to psychological incapacity to comply with the essential marital obligations.  It involves a senseless, protracted, and constant refusal to comply with the essential marital obligations by one or both of the spouses, although he or she is physically capable of performing such obligations.  A person may be psychologically incapacitated even if he or she genuinely loves his or her family.  It is a lack of appreciation of one’s marital obligations.  The incapacity must be present, though still not apparent, at the time of the celebration of the marriage.  It cannot be ratified through cohabitation.  THREE REQUISITES WHICH MUST CONCUR o Gravity = incapacity must be grave or serious such that the party would be incapable of carrying out the ordinary duties required in marriage. o Juridical Antecedence = it must be rooted in the history of the party antedating the marriage, although overt manifestations may emerge only after the marriage. 32



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) Incurability = or even if curable, it would be beyond the means of the party involved. It does not comprehend all kinds of psychoses; confined only to the most serious of personality disorders clearly demonstrative of utter insensitivity or inability to give meaning and significance to the marriage. o The other forms of psychoses, if existing at the inception of marriage, like the state of a party being of unsound mind or concealment of drug addiction, habitual alcoholism, homosexuality, merely renders the marriage voidable pursuant to Art. 46. PROVING PSYCHOLOGICAL INCAPACITY: Indicators and external manifestations must be clearly alleged in the complaint filed in court. Psychological incapacity is a state of mind and can only be proven through external manifestations. o Procreation is one such marital obligation that if constantly not fulfilled, will destroy the integrity or wholeness of the marriage. (Chi Ming Tsoi hahaha) o The fear of a wife, who is afraid of children, to engage in sexual intercourse is an indicator of psych. inc. o Failure to do the obligations enumerated in Arts. 220, 221, and 225 (of parents as to their children) may also be a good indicator of psychological incapacity. o Unreasonable attachment to his or her previous birth family, or to friends, such that his or her own spouse and children are neglected, is also a good indicator. o Physical separation and family breakdown is also a good indicator. But it, taken alone, is not conclusive. o Sexual infidelity alone or living an adulterous life does not automatically prove psychological incapacity. The manifestations of psych incapacity must be attributed to a psychological illness and not merely physical illness. o















 



















 







It is not mere refusal or neglect comply with the obligations, but downright incapacity to perform such. It is important that there must be proof of a natal or supervening disabling factor that effectively incapacitated the respondent spouse from complying with the basic marital obligations. Incompatibility and irreconcilable differences are not enough; it must be such that the totality of marriage life is affected by the gross irresponsibility and utter disregard by the subject spouse toward family life. THIS GROUND IS A LIMITED AND PERSONAL ONE: Your husband may be psych incapacitated towards you but not against another. [Harvey: ABSURDITY LEVEL 100 OKAY] Father Green in Catholic Mind lists the six elements to a mature marital relationship: o Permanent and faithful commitment to the marriage partner o Openness to children and partner o Stability o Emotional maturity o Financial responsibility o Ability to cope with the ordinary stresses of marriage EXPERT TESTIMONY: the personal medical or psychological examination of respondent is not a requirement for a declaration of psychological incapacity. It is not a condition sine qua non. The testimony of a psychologist or psychiatrist, if credible and consistent with the totality of evidence is given great weight. The Court may or may not accept the testimony of the psychologist or psychiatrist because the decision must be based on the totality of the evidence. Even if the psychologist did not personally examine the respondent, if he or she relied on reliable data about the 33
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respondent and pertinent court records, such assessment must be given great weight o Even as against a psychologist who personally examined the subject but was clearly biased or against a psychologist who merely relied on the deposition of the subject.  The mere fact that a psychiatrist personally examined the subject person is not an assurance that the findings would be sustained.  Conclusions must be based on continuing patterns rather than isolated incidents.  Assessment must not be general and must state specific linkages between the disorder and the behavioral pattern of the spouse.  PROBLEM: A and B are married. C is A’s psychiatrist. In the nullity of marriage proceedings, B wanted to testify regarding the psychiatric report made by C. A objects on the ground of doctorpatient privilege. The Supreme Court held that B can testify because he is not the doctor of A, and it would not be a circumvention of the privilege as his testimony would not amount into an expert testimony anyway.  CANON LAW AND CHURCH DECISIONS: Canon law deliberations help in further understanding this ground. Church decisions are, in fact, persuasive as regards Art. 36 proceedings. o But not when the church decision nullifying the marriage is based on a different ground (not psych inc) JURISPRUDENTIAL GUIDELINES: The 8 jurisprudential guidelines enunciated in Republic vs. Molina is as follows: o (1) The burden of proof to show the nullity of the marriage belongs to the plaintiff. Any doubt should be resolved in favor of the existence and continuation of the marriage and against its dissolution and nullity. o (2) The root cause of the psychological incapacity must be (a) medically or clinically identified, (b) alleged in the
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o
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complaint, (c) sufficiently proven by experts and (d) clearly explained in the decision. Article 36 of the Family Code requires that the incapacity must be psychological — not physical. although its manifestations and/or symptoms may be physical. Expert evidence may be given by qualified psychiatrist and clinical psychologists. (3) The incapacity must be proven to be existing at "the time of the celebration" of the marriage. (4) Such incapacity must also be shown to be medically or clinically permanent or incurable. Such incurability may be absolute or even relative only in regard to the other spouse, not necessarily absolutely against every one of the same sex. Furthermore, such incapacity must be relevant to the assumption of marriage obligations, not necessarily to those not related to marriage, like the exercise of a profession or employment in a job. (5) Such illness must be grave enough to bring about the disability of the party to assume the essential obligations of marriage. Thus, "mild characteriological peculiarities, mood changes, occasional emotional outbursts" cannot be accepted as root causes. The illness must be shown as downright incapacity or inability, nor a refusal, neglect or difficulty, much less ill will. (6) The essential marital obligations must be those embraced by Articles 68 up to 71 of the Family Code as regards the husband and wife as well as Articles 220, 221 and 225 of the same Code in regard to parents and their children. Such non-complied marital obligation(s) must also be stated in the petition, proven by evidence and included in the text of the decision. (7) Interpretations given by the National Appellate Matrimonial Tribunal of the Catholic Church in the 34
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Philippines, while not controlling or decisive, should be given great respect by our courts. o (8) The trial court must order the prosecuting attorney or fiscal and the Solicitor General to appear as counsel for the state. No decision shall he handed down unless the Solicitor General issues a certification, which will be quoted in the decision, briefly staring therein his reasons for his agreement or opposition, as the case may be, to the petition. The Solicitor General, along with the prosecuting attorney, shall submit to the court such certification within fifteen (15) days from the date the case is deemed submitted for resolution of the court. DAMAGES: Cannot be given in these cases because the award of damages requires the existence of bad faith. However, bad faith cannot be present here because the person is, in the first place, really incapable of understanding what is expected of him or her.



Art. 37. Marriages between the following are incestuous and void from the beginning, whether relationship between the parties be legitimate or illegitimate: (1) Between ascendants and descendants of any degree; and (2) Between brothers and sisters, whether of the full or half blood. (81a)  Reasons for making incestuous marriages void: the offspring is confused with its status; they often bear degenerate children (because of homozygosity); and social prohibitions against incest promote the solidarity of the nuclear family. Art. 38. The following marriages shall be void from the beginning for reasons of public policy (1) Between collateral blood relatives whether legitimate or illegitimate, up to the fourth civil degree;



(2) Between step-parents and step-children; (3) Between parents-in-law and children-in-law; (4) Between the adopting parent and the adopted child; (5) Between the surviving spouse of the adopting parent and the adopted child; (6) Between the surviving spouse of the adopted child and the adopter; (7) Between an adopted child and a legitimate child of the adopter; (8) Between adopted children of the same adopter; and (9) Between parties where one, with the intention to marry the other, killed that other person's spouse, or his or her own spouse. (82)  For the State, the marriages in Article 38 will not serve the fundamental objective of nurturing a stable family unit that can effectively be the foundation of society.  PAR. (1): COLLATERAL BLOOD RELATIVES: Against public policy for the same reasons as incestuous marriages though not of the same degree. o As to collateral half-blood relatives, Sir seems to agree that the marriage between them should be valid. All doubts must be construed in favor of marriage. Only those expressly prohibited by law as void shall be treated as such.  PAR (2) and (3): STEP-PARENTS AND STEP-CHILDREN; PARENTS IN LAW AND CHILDREN IN LAW: In general, marriages between relatives by affinity are valid. o Exception: these sub-paragraphs o Rationale: it is believed that these kinds of marital relationships, if allowed, can most likely destroy the peacefulness of the family relations and also cause disturbance within the family circle. 35



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) Again, these are construed strictly. Thus, a step-brother and a step-sister can validly marry each other. o If the marriage is annulled or nullified, there can be no question that the relationship by affinity between step parents and step children as well as parents in law and children in law is terminated. The said persons become strangers to each other. This will allow them therefore to marry each other legally. There is doubt however as to whether the relationship by affinity is dissolved when one of the persons in the marriage dies. There are authorities saying that the relationship by affinity continues but there are also opinions otherwise. In criminal law, affinity relations subsist even after death of the spouse regardless of existence or non-existence of children. PAR. (4-8): ADOPTIVE RELATIONSHIPS: While adoption creates only a relationship between the adopter and the adopted, the law makes the marriage between these as void even if they’re not related. o In making these marriages void for being against public policy, the law seeks to duplicate, insofar as possible, the structure of the natural family and to ensure that the "artificial” family will mirror a natural family not only in terms of legal relationships but also in the emotional content and social significance of such a relationship. Since these provisions are strictly construed, these are valid marriages o The adopted can validly marry the parents, illegitimate child, and other relatives, whether by consanguinity or affinity, of the adopter. And o The adopter can validly marry the legitimate, illegitimate or adopted child, the natural parent, and other relatives, whether by consanguinity or affinity, of the adopted. o







  



















 



There is no prohibition against the marriage between an adopted and the illegitimate child of the adopter as such a marriage will not most likely destroy the tranquility of the family home and the “artificial” family because usually, an illegitimate child does not live in the same house where the adopted child and the legitimate child of the adopter are living. It must likewise be observed that since Art. 38 qualifies the spouse of either the adopted or the adopter as a surviving spouse, this can only imply that the marriage between the surviving spouse of either the adopted or the adopter has been terminated by death. Hence, if the marriage of the adopter and his or her spouse is judicially nullified or annulled and barring any other ground to make the marriage void, the adopted can validly marry the previous spouse of the adopter because such spouse is not a surviving spouse as contemplated by law but a former spouse who, after the finality of the decree, has become a complete stranger to the adopter. o Likewise and under the same condition, the adopter can marry the spouse of the adopted if the marriage of the adopted and his or her spouse were severed by a final judicial nullity or annulment decree. PAR. 9: INTENTIONAL KILLING OF THE SPOUSE: It must be that in killing his or her first spouse, the guilty party must be animated by an intention to marry another person. o Thus, if a wife kills her husband because he was an incorrigible philanderer and thereafter marries her lawyer for defending her in the criminal case, the marriage is valid. No prior criminal conviction by the Court for the killing is required by law. The second spouse need not know or share the intention to kill the first spouse. 36
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The reasons for a spouse killing his or her own spouse to marry another and thus making the subsequent marriage void, likewise apply to a person who kills the spouse of another to marry the latter.



Art. 39. The action or defense for the declaration of absolute nullity of a marriage shall not prescribe.  NOTE: ACTION or DEFENSE  Reason for this article: Because again, the declaration of nullity merely confirms that the marriage is void. It doesn’t dissolve the marriage. There is nothing to dissolve in the first place.  Only the husband and the wife can file a court case declaring the marriage void (SC Resolution A.M. No 02-11-10-SC, Ablaza vs. Republic, 2010)  Again, in pari delicto rule does not apply here. Even the bad faith spouse can file a declaration of nullity and it may be granted. The bad faith spouse may only be liable for damages for his/her bad faith but it will not bar him or her from assailing the marriage.  In Fujiki vs. Marinay (2013), the Court ruled that only the spouses in the subsisting first marriage can file a case for declaration of nullity of a subsequent bigamous marriage. The second spouse cannot file the case considering that his/her marriage is void.  The second spouse cannot even be allowed to intervene in the declaration of nullity case of the original spouses.  It, however, remains true that a void marriage can be collaterally attacked by any interested party in any proceeding where the determination of the validity of marriage is necessary to give rise to certain rights or to negate certain rights. Art. 40. The absolute nullity of a previous marriage may be invoked for purposes of remarriage on the basis solely of a final judgment declaring such previous marriage void. (n)



 











REASON: One cannot determine for his or herself that his or her marriage is valid or not. Court intervention should be needed. Emphasis is given to the fact that a decree is only needed if the purpose is remarriage. Collateral attack of the void marriage in cases with different central issues remains to be available. o It does not preclude any other purposes for seeking a declaration. All it says that if the purpose is other than remarriage, then a case directly attacking the marriage is not required. o Look at it this way: Art. 40 is a rule of procedure, which says that the only acceptable proof of nullity of a first marriage for the purpose of remarriage is a judicial declaration of nullity. Actually, the decree is not the only thing required to do. Both the decree granting the declaration of nullity plus the liquidation, partition and distribution of property to the heirs must be registered with the LCR. o Only if the above steps were followed will any subsequent marriage be valid. This was not the rule prior to the Family Code. So the status of subsequent marriages depends on when it was solemnized (because of flip-flopping jurisprudence on the matter. o From Sep. 28, 1954 – June 29, 1970 = subsequent marriages are valid even if a judicial declaration of nullity of the first marriage was not obtained. o June 30, 1970 – June 1, 1977 = subsequent marriages are void absent any judicial declaration of nullity of the first marriage o June 2, 1977 – August 18, 1986 = subsequent marriages are valid; no need for judicial declaration o August 19, 1986 – October 27, 1986 = subsequent marriages are void; judicial declaration needed 37



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) October 28, 1986 – August 2, 1988 = subsequent marriages are valid; no need for judicial declaration. o August 3, 1988 onwards = Obviously, judicial declaration is needed because of express provision of the Family Code. CONTRA: In Jarillo vs. People (2010), the Court made a sweeping statement that Art. 40 may be given retroactive effect and ruled that all subsequent marriages without a declaration of nullity of the first marriage are void. [Sir says this is unfortunate, but hey it’s the Supreme Court so you can cite it hahaha] [So sayang lahat ng effort ko mag outline ng dates hassle hahaha] ARTICLE 40 AND BIGAMY: Subsequent marriages which are void for not following Art. 40 are void by express provision and not because they’re bigamous! This is precisely because there is no bigamy to speak of, the first marriage being void. o Remember, bigamy contemplates a valid first marriage. o Don’t follow Nicdao Carino vs Carino that subsequent marriages under Article 40 are bigamous. ARTICLE 40 AND CRIMINAL BIGAMY: Criminal Bigamy contemplates two valid marriages o So if one of the two (either of them) is void from the beginning, then there is no bigamy. o Good faith in contracting the second marriage is also a defense in criminal bigamy. o Mercado vs. Mercado (2000), which ruled that if Art. 40 is not complied with, then the spouse which contracts a second marriage is liable for criminal bigamy, is wrong.  Sir agrees with Justice Vitug’s dissenting opinion that criminal bigamy contemplates a valid marriage or at least an annullable one. It does not cover a first marriage that is void ab initio. People vs. Cobar (1997), contains the correct ruling o















Art. 41. A marriage contracted by any person during subsistence of a previous marriage shall be null and void, unless before the celebration of the subsequent marriage, the prior spouse had been absent for four consecutive years and the spouse present has a wellfounded belief that the absent spouse was already dead. In case of disappearance where there is danger of death under the circumstances set forth in the provisions of Article 391 of the Civil Code, an absence of only two years shall be sufficient. For the purpose of contracting the subsequent marriage under the preceding paragraph the spouse present must institute a summary proceeding as provided in this Code for the declaration of presumptive death of the absentee, without prejudice to the effect of reappearance of the absent spouse. (83a) Art. 42. The subsequent marriage referred to in the preceding Article shall be automatically terminated by the recording of the affidavit of reappearance of the absent spouse, unless there is a judgment annulling the previous marriage or declaring it void ab initio. A sworn statement of the fact and circumstances of reappearance shall be recorded in the civil registry of the residence of the parties to the subsequent marriage at the instance of any interested person, with due notice to the spouses of the subsequent marriage and without prejudice to the fact of reappearance being judicially determined in case such fact is disputed. (n)  Fujiki vs. Marinay (2013): Considering that bigamy is against public policy, therefore a Japanese husband has personality to file a case for recognition of judgment of an annulment case between his wife and another Japanese husband. 38
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A VALID “BIGAMOUS” MARRIAGE: when a spouse contracts a subsequent marriage by obtaining a judicial declaration of presumptive death of the first spouse (of course, without prejudice to the latter’s reappearance). o This subsequent marriage will automatically terminated, however, upon recording by the absent spouse of his affidavit of reappearance. This affidavit shall be filed in the civil registry of the residence of the parties to the subsequent marriage. [THIS IS THE ONLY INSTANCE WHEN A MARRIAGE IS TERMINATED EXTRA JUDICIALLY]  EXCEPTION: Even if the absent spouse reappears, if the marriage (the first one) has been annulled or declared void already, then the affidavit will be of no legal significance. o If the absent spouse doesn’t file an affidavit, then technically there will be two valid marriages. o Any interested party may file this sworn statement of reappearance. This includes their parents, their children, the present spouse, the subsequent spouse of the present spouse, and the parents and children of the other contracting spouse in the subsequent marriage. JUDICIAL DECLARATION OF PRESUMPTIVE DEATH This rule is for remarriage only! Other provisions on presumptive death of the Civil Code deal with all other purposes like succession. General rule: well-founded belief of death and absence of 4 years o Exception: danger of death under Art 391 = 2 years Upon issuance of this declaration, the properties of the first marriage should be liquidated if the first marriage is itself valid.



If the first marriage is void, then the rules of co-ownership will apply (and the properties will be liquidated in accordance with the said rules). o If liquidation is not done, then the subsequent marriage shall be governed by complete separation of property. WELL-FOUNDED BELIEF OF DEATH: Depends on the circumstances of each case but… o The belief of the present spouse must be the result of proper and honest to goodness inquiries and efforts to ascertain the whereabouts of the absent spouse and whether the absent spouse is still alive or is already dead. o Due diligence in finding the absent spouse must be made. The present spouse must present in court the persons with whom he made inquiries as to the absent spouse’s whereabouts. These persons must be shown to be in a position to possibly know the said whereabouts. Contrary to Social Security System vs. Jarque Vda. De Bailon, Sir believes that if the absent spouse reappears, the judicial declaration of presumptive death is immediately rendered functus officio. The mere fact of reappearance renders without effect the judicial declaration of presumptive death creating therefore a valid bigamous marriage prior to the filing of the sworn statement of reappearance. Automatic termination is subject, of course, to judicial determination of whether the absent spouse really reappeared (if said fact was questioned). It is possible that the “reappearing spouse” is actually an impostor. This will render the “automatic termination” ineffectual. As mentioned, if the required affidavit is not filed, there will be two existing valid marriages. As between the two marriages, the law or the state shall continue to protect the second marriage rather than the first. o
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Art. 43. The termination of the subsequent marriage referred to in the preceding Article shall produce the following effects: (1) The children of the subsequent marriage conceived prior to its termination shall be considered legitimate; (2) The absolute community of property or the conjugal partnership, as the case may be, shall be dissolved and liquidated, but if either spouse contracted said marriage in bad faith, his or her share of the net profits of the community property or conjugal partnership property shall be forfeited in favor of the common children or, if there are none, the children of the guilty spouse by a previous marriage or in default of children, the innocent spouse; (3) Donations by reason of marriage shall remain valid, except that if the donee contracted the marriage in bad faith, such donations made to said donee are revoked by operation of law; (4) The innocent spouse may revoke the designation of the other spouse who acted in bad faith as beneficiary in any insurance policy, even if such designation be stipulated as irrevocable; and (5) The spouse who contracted the subsequent marriage in bad faith shall be disqualified to inherit from the innocent spouse by testate and intestate succession. (n) Art. 44. If both spouses of the subsequent marriage acted in bad faith, said marriage shall be void ab initio and all donations by reason of



marriage and testamentary dispositions made by one in favor of the other are revoked by operation of law. (n)  CHILDREN: Children born or conceived within the subsequent marriage before it was terminated by the affidavit are legitimate. o This is true even if one of the parents is in bad faith o But if both are bad faith, the marriage is void ab initio so they cease to be legitimate children.  PROPERTY: ACP or CPG shall be terminated and there shall be dissolution and distribution of property.  WHEN ONE OF THE PARTIES IS IN BAD FAITH: The spouse in bad faith shall dissolve the forfeit his/her share of the net profits upon dissolution to the following persons (follow the order): o Common children o Children of the guilty spouse in a previous marriage o Good faith or innocent spouse  NOTE: For purposes of computing the net profits subject to forfeiture, the said profits shall be the increase in value between the market value of the community property at the time of the celebration of the marriage and the market value at the time of its dissolution.  It seems that to be in bad faith, the person must personally see or talk to the supposedly absent spouse who was presumed dead.  WHEN BOTH ARE IN BAD FAITH: The whole marriage is void; donations propter nuptias are revoked; testamentary provisions for each other are revoked as well.  DONATIONS PROPTER NUPTIAS: Even if the marriage is dissolved, it will remain valid. o Except when the donee, and much more so when both of the parties, is in bad faith. In which case, said donations are revoked.  REASON: principal consideration for the donation does not exist. 40



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) This is true even if the husband and wife are mutual donors and donees of each other. Mutual restitution needs to happen by express mandate of the law.  Note that it has to be the donee who is in bad faith. Donor’s bad faith is immaterial.  Estoppel does not apply as such doctrine does not apply when public policy is violated. o Ex. of bad faith: would-be subsequent husband was able to talk to the supposedly absent spouse before the marriage ceremony. This is true even if there is a judicial decree of presumptive death, as the would-be husband has knowledge that the absent spouse is really alive. DESIGNATION AS INSURANCE BENEFICIARY: The innocent spouse has the choice of revoking or maintaining as beneficiary in an insurance policy the other spouse who acted in bad faith. This is true even if such designation was “irrevocable.” DISQUALIFICATION AS TO INHERITANCE: The guilty spouse will be disqualified to inherit from the innocent spouse, but the innocent spouse can still inherit from the guilty spouse. o But when both are in bad faith, they cannot inherit from one another.  Reason: All testamentary dispositions are deemed revoked. They can’t likewise inherit through intestate succession as the marriage is void, therefore, there is no legal relationship between them. 
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3.B VOIDABLE MARRIAGES AND ANNULMENT Art. 45. A marriage may be annulled for any of the following causes, existing at the time of the marriage: (1) That the party in whose behalf it is sought to have the marriage annulled was eighteen years of age or over but below twenty-one, and the marriage was solemnized without the consent of the parents, guardian or person having substitute parental authority over the party, in that order, unless after attaining the age of twenty-one, such party freely cohabited with the other and both lived together as husband and wife; (2) That either party was of unsound mind, unless such party after coming to reason, freely cohabited with the other as husband and wife; (3) That the consent of either party was obtained by fraud, unless such party afterwards, with full knowledge of the facts constituting the fraud, freely cohabited with the other as husband and wife; (4) That the consent of either party was obtained by force, intimidation or undue influence, unless the same having disappeared or ceased, such party thereafter freely cohabited with the other as husband and wife; (5) That either party was physically incapable of consummating the marriage with the other, and such incapacity continues and appears to be incurable; or (6) That either party was afflicted with a sexually-transmissible disease found to be serious and appears to be incurable. (85a)  VOIDABLE MARRIAGES: valid marriages until terminated. o Thus, the can be ratified.  The list of grounds under Arts. 45-46 are exclusive.







 















PAR (1): NO PARENTAL CONSENT: Lack of parental consent for parties 18 to below 21. This is annullable at the instance of (1) the party himself/herself who did not obtain consent or (2) any parent, guardian, or person having substitute parental authority who did not give consent (in that order). Opportunity to file an annulment case is lost once the party reaches 21 years old and freely cohabited with the other one. How to ratify: If the person between 18 to below 21 freely cohabited with the other and continued to live as the other’s husband/wife after reaching the age of 21. PAR. (2): UNSOUND MIND: To successfully invoke unsoundness of mind as a ground for annulment, there must be such a derangement of the mind to prevent the party from comprehending the nature of the contract and from giving it his free and intelligent consent. o Mere weakness of mind or dullness of intellect or eccentricities cannot invalidate a marriage. It is incumbent upon the person alleging insanity to prove that such insanity exists. o However, if a previous insanity is proved, the burden of proof is then usually considered to him who asserts that the act was done while the person was sane. A lucid interval is in its nature temporary and uncertain in its duration, and there is no legal presumption of its continuance. How to ratify: If the insane partner freely cohabited with the other upon being sane. o The sane spouse cannot ratify ever. Even if he/she subsequently freely cohabited with the insane spouse after discover of the insanity (if insanity manifested only after the celebration), ratification will still not set in. 42
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PAR. (3): FRAUD: This refers to the nondisclosure or concealment of certain circumstances which materially affect the essence of marriage. The circumstances of fraud listed in Art. 46 is exclusive. Refer to it for a fuller discussion of fraud as a ground of annulment. PAR. (4): VITIATED CONSENT: Strikes at the heart of one of the essential requisites which is free consent. It is not necessary that the coercion or force be such as a person of ordinary physical or mental stability will be unable to resist, and that if either party is mentally incapable of resisting the improper pressure applied, there is no consent that the law requires. Violence may be physical or moral. There is intimidation when one is compelled by a reasonable and well-grounded fear of imminent and grave evil upon his person or property or those of his relatives. To determine the degree of intimidation, the age, sex, and condition of the person shall be borne in mind. o However, such fear must be from an imminent unlawful act. It cannot arise from an imminent lawful exercise of a right such as the threat of filing of a case. Vitiated consent must be proven by preponderance of evidence. This may include acts of the parties previous to the marriage. Long time of cohabitation before actually filing the case may be a ground to dismiss the case because he/she should have filed as early as the threat, force, or intimidation has ceased. Anyone using violence, intimidation, or fraud in obtaining the consent of another to marry may be held criminally liable under Article 350 of the Revised Penal Code. How to ratify: If the injured party, after the disappearance or cessation of the force, intimidation or undue influence, freely cohabited with the other as husband and wife.











 







 







PAR. (5): INCAPACITY TO CONSUMMATE: Denotes the permanent inability on the part of one of the spouses to perform the complete act of sexual intercourse. It includes not just physical incapacity to consummate but all causes including psychological causes, such as fear of physical intimacy. The removal of the word “impotence” makes the provision applicable to both husband and the wife. o This provision contemplates all forms of incapacity to consummate such as vaginismus (which renders penetration impossible) and erectile dysfunction. Physical incapability cannot be equated to mere refusal of one party without being physically incapable to engage in sex. The incapability must exist at the time of the marriage ceremony. o Thus if the wife was paralyzed after an accident after the marriage was already celebrated, such will not be allowed to be used as a ground to annul the marriage. Incapability must also be continuous and incurable. o Where the rigidity of the hymen of the wife can be cured by a surgical operation, the marriage was not allowed to be annulled based on this ground. BURDEN OF PROOF: Whoever alleges the incapacity has the burden of proving the same by preponderance of evidence. GENERAL RULE: There is a presumption of potency. o EXCEPTION: RULE OF TRIENNIAL COHABITATION: If the wife remains a virgin for at least 3 years from the time the spouses started cohabiting, a presumption of impotence will arise. o In this case, the burden of proof will shift to the husband to prove that he is not impotent. Since the provision contemplates psychological causes, a person may be incapable of consummating the marriage as to one person, but capable with another. The Family Code adheres to the relative 43



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition)







 











or selective nature of the incapacity to consummate as ground for annulment. STERILITY: This is not covered by this provision. Sterility is not a ground for annulment. Sterility is not the inability to have sex, it is only the inability to have children. o In an annulment suit filed by the husband because his wife has no ovaries: “possession of the organs necessary to conception is not essential to entrance into the marriage state, so long as there is no impediment to the indulgence of the passion incident to that state.” o [SO KERI NAMAN PALANG DI KA MAGKA-ANAK BASTA KERI MO MAKIPAG SEX. LOL.] How to ratify: NOPE YOU CANNOT. PAR. (6): STDs: Two instances when STD is a ground for annulment: o Art. 45 (6) – STD need not be concealed at the time of the marriage ceremony but has to be serious and incurable. o Art. 46 (3) – STD need not be incurable but has to be concealed, as the concealment constitutes fraud. If the STD was obtained after the marriage ceremony, it cannot be a ground for annulment. However, it can be used as evidence of sexual infidelity which is a ground for legal separation. How to ratify: NOPE YOU CANNOT.



Art. 46. Any of the following circumstances shall constitute fraud referred to in Number 3 of the preceding Article: (1) Non-disclosure of a previous conviction by final judgment of the other party of a crime involving moral turpitude; (2) Concealment by the wife of the fact that at the time of the marriage, she was pregnant by a man other than her husband;



(3) Concealment of sexually transmissible disease, regardless of its nature, existing at the time of the marriage; or (4) Concealment of drug addiction, habitual alcoholism or homosexuality or lesbianism existing at the time of the marriage. No other misrepresentation or deceit as to character, health, rank, fortune or chastity shall constitute such fraud as will give grounds for action for the annulment of marriage. (86a)  PAR. (1): NON-DISCLOSURE OF PREVIOUS CONVICTION: Must be a crime involving moral turpitude. Moral turpitude includes everything which is contrary to justice, honesty, or good morals.  There must be a final conviction.  The spouse does not have the duty to investigate. The convict has the duty to disclose. Failure to do so constitutes non-disclosure.  PAR. (2): CONCEALMENT OF PREGNANCY: By its very nature, this ground of fraud can only be committed by the wife.  The concealment must be done in bad faith o Ex. X had sex with A. X was diagnosed as not pregnant because she was barren. X married B shortly after. It turns out that she was pregnant with A’s child. In this case, B will not be allowed to annul his marriage with X. There was no concealment because she herself did not know that she was pregnant, and was in good faith because she was diagnosed as barren.  The crux of the ground is concealment. o So if wife didn’t specifically tell her future husband that she’s pregnant but it is obvious that she is given that her tummy is so big, then husband cannot claim concealment. o However, it must really be obvious that she is pregnant. o In one case, the girl was 4 months pregnant but the baby bump can easily be justified as her being naturally 44
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“plump.” The SC said that it would not bar the husband from filing a case based on this ground. In a US case, it was held that when the woman was an unchaste woman and the husband himself had premarital sex with her, and that he knew that the baby could not have been his, it was held he cannot annul the marriage under this ground. This ground can’t also be used by a man who was forced into marriage by the woman by claiming that the baby she is carrying is his, when in fact it isn’t. In this situation, while there was trickery, there wasn’t any concealment of pregnancy. This paragraph is discriminatory. There should also be a ground wherein the wife can annul the marriage for her husband’s nondisclosure that he impregnated someone else. PAR. (3): CONCEALMENT OF STD: The nature and gravity of the STD is irrelevant. Consummation is not required; what is only required is that the spouse has an STD at the time of marriage celebration, and such fact was concealed to the other spouse. PAR. (4a): CONCEALMENT OF DRUG ADDICTION AND HABITUAL DRUNKENNESS: It refers to the persistent habit of being intoxicated, and the nature and extent of the drunkenness must be such that the person by frequent indulgence may be said to have a fixed and irresistible habit of drunkenness, o Whereby he has lost the power or will to control his appetite for intoxicating liquor, as where he indulges in the practice of becoming intoxicated whenever the temptation is presented and the opportunity is offered. It is not required that he is drunk most of the time or that he is drunk during the working hours of the day. He is a habitual drunkard when he has a fixed habit of frequently getting drunk. This is a ground to sever a marriage not merely because it disqualifies the party from attending to business, but mainly



 



 







because it renders him unfit for the duties of the marital relation and disqualifies him from properly rearing and caring for the children born of the marriage. The above discussion applies to drug addiction as well. PAR. (4b): CONCEALMENT OF HOMOSEXUALITY: This ground is available because marriage is based on trust and the difference of sexes both in the physical and psychological constitution of the parties. The ground is not homosexuality per se but concealment thereof. o Hence, bad faith in such concealment must be proven. LAST PARAGRAPH: No misrepresentation as to character, health, rank, fortune, or chastity shall constitute fraud. The reason for this is that these are accidental matters not going into the essence of the marriage and not affecting the free consent of the injured party thereto. o It is the duty of the parties to inform themselves of such matters before entering into a contract of such importance to themselves and to society. HOW TO RATIFY: If the injured party, with full knowledge of the facts constituting the fraud, freely cohabited with the other as husband and wife, there is ratification.



Art. 47. The action for annulment of marriage must be filed by the following persons and within the periods indicated herein: (1) For causes mentioned in number 1 of Article 45 by the party whose parent or guardian did not give his or her consent, within five years after attaining the age of twenty-one, or by the parent or guardian or person having legal charge of the minor, at any time before such party has reached the age of twenty-one; (2) For causes mentioned in number 2 of Article 45, by the same spouse, who had no knowledge of the other's insanity; or by any relative or guardian or person having legal charge of the insane, at 45



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) any time before the death of either party, or by the insane spouse during a lucid interval or after regaining sanity; (3) For causes mentioned in number 3 of Article 45, by the injured party, within five years after the discovery of the fraud; (4) For causes mentioned in number 4 of Article 45, by the injured party, within five years from the time the force, intimidation or undue influence disappeared or ceased; (5) For causes mentioned in number 5 and 6 of Article 45, by the injured party, within five years after the marriage. (87a)  NATURE OF ANNULMENT CASES: They are actions in rem. Jurisdiction is exercised by the proper RTC based on their nationality or domicile, not on where the marriage is celebrated. o So an annulment case concerning the marriage of a Filipino and a Korean, both of which are domiciled here, should be filed in an RTC in the Philippines, not in Korea. This is so even if the marriage was celebrated in Korea. 



GROUNDS, PARTIES, AND PRESCRIPTIVE PERIODS: GROUND PARTY TO THE PRESCRIPTIVE SUIT PERIOD 1. Nullity of Direct attack: Only Direct attack: during marriage the parties the parties’ lifetime Collateral attack: Any Collateral attack: does interested party not prescribe 2. No parental a) Parent/Guardian Any time before the consent having legal charge “no-consent party” of the “no-consent reaches the age of 21 party” b) No-Consent party Within 5 years after reaching 21 years old 3. Insanity a) Sane spouse At any time before the without knowledge death of either party of insanity



b) Relative, guardian, or person having legal charge of the insane c) Insane spouse 4. Fraud



Injured party



5. Vitiated consent



Injured party



At any time before the death of either party During lucid interval or after regaining sanity Within 5 years after discovery of fraud Within 5 years from the time the force/ intimidation/ undue influence ceased Within 5 years after the marriage ceremony



6. Incapability to Injured party consummate / incurable STD  Remember though that even if the action is filed within the prescriptive period, it may still be dismissed due to ratification. Art. 48. In all cases of annulment or declaration of absolute nullity of marriage, the Court shall order the prosecuting attorney or fiscal assigned to it to appear on behalf of the State to take steps to prevent collusion between the parties and to take care that evidence is not fabricated or suppressed. In the cases referred to in the preceding paragraph, no judgment shall be based upon a stipulation of facts or confession of judgment. (88a) Art. 49. During the pendency of the action and in the absence of adequate provisions in a written agreement between the spouses, the Court shall provide for the support of the spouses and the custody and support of their common children. The Court shall give paramount consideration to the moral and material welfare of said children and their choice of the parent with whom they wish to 46



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) remain as provided to in Title IX. It shall also provide for appropriate visitation rights of the other parent. (n)  READ THE PROCEDURE IN ANNULMENT AND NULLITY CASES  Some relevant notes: Non-answering defendants may not be declared in default in these cases o If erroneously declared so, this does not bar the decision from taking effect. Erroneous =/= void judgment.  An annulment suit cannot be compromised. No valid compromise agreement is legally possible on the issue of the validity of marriage.  Summary proceedings, and judgment on the pleadings, are not allowed; full-blown hearings are required. Material facts alleged in the complaint shall always be proved.  While Art. 48 does not specifically mention the OSG, such office can nevertheless intervene in the proceeding considering that the issue of validity of marriage is vested with public interest.  Aside from making sure that there is no collusion or that evidence is not fabricated, it is the duty of the Fiscal and the OSG not only to defend valid marriages but also expose invalid ones.  The prosecuting attorney must actively participate. o Where the fiscal merely filed a manifestation that there was no collusion, and where he merely entered his appearance at certain hearings of the case but was not heard of anymore, the SC remanded the case for further proceeding even if the RTC judge already denied the petition for nullity.  Partial voluntary separation of property agreed upon via a compromise agreement duly approved by the Court prior to the judicial declaration of nullity is valid. o It cannot be voided because of non-participation of the OSG. An agreement to separate property is not of itself indicative of collusion.



In fact, there is no need for the fiscal to participate in the negotiation leading to the agreement. If there is no showing that the compromise agreement for the separation of property touched on the merits of the nullity case, the participation of the OSG in such an agreement is not needed. The participation of the fiscal or the OSG is also not required in cases where the defendant actively participated in the trial, filed several witnesses, and cross-examined the petitioners’ witnesses o It is clear that this litigation is characterized by a no-holds barred contest and not by collusion. COLLUSION: This occurs where the parties come up with an agreement making it appear that the marriage is defective due to the existence of any of the grounds for annulment of marriage and agreeing to represent such false or non-existent cause of action to obtain the decree of annulment. o It is the connivance to bring a matrimonial case even in the absence of the grounds therefor. Non-filing of the answer, per se, does not conclusively establish that there is collusion. However, taken with other circumstances and pieces of evidence, it may establish collusion. A judge who does not order an investigation for collusion when the situation falls squarely within the rules for him to order such investigation can be subject to administrative sanction. The mere fact that the wife agreed and accepted the amount of 50K as her share in the conjugal property in a nullity case does not prove collusion. o It could be that the husband really believed that the wife is entitled to such amount. It cannot be readily construed as a bribe to not oppose the case. o
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STIPULATION OF FACTS: An annulment or nullity decree cannot be issued by the court solely on the basis of a stipulation of facts, or a confession of judgment. o However, if sufficiently supported or corroborated by other independent substantial evidence to support the main ground relied upon, such may warrant an annulment or declaration of nullity of the marriage. PROBLEM: A and B are married. B thereafter married C. A files a case to annul the marriage of B and C. They entered into a stipulation of facts that A and B were married before B and C were. The 2 marriage certificates were duly attached in the stipulation of facts. Can the court render a decision decreeing the second marriage as a nullity based on such stipulation of facts? o YES! In this case, the possibility of collusion is remote because the interest of A and C are conflicting. Apart from this, the marriage certificates attached to the stipulation of facts are evidence and cannot be deemed as stipulation of facts. NULLITY DECISION PRIOR TO DETERMINATION OF OTHER INCIDENTAL ISSUES The Rules on Nullity and Annulment cases allows the reception of evidence on custody, support, and property relations even before the decree of nullity or annulment is issued. (Yu vs Carpio) SUPPORT OF SPOUSES AND CUSTODY OF CHILDREN: While the suit is ongoing, the (1) support of the spouses and (2) the custody and support of the common children, shall be governed by whatever agreement the parties have made regarding it. o However, should the Court find the agreement to be inadequate, it may disregard the same and make the necessary provisions which, in its sound discretion, would be adequate under the circumstances. Principally, these should come from the ACP.



















Support and custody pendente lite can be ordered. o However, if later on the spouse who was ordered to be given support pendente lite was found to be not entitled to the same because the marriage was really void ab initio, then the Court shall order him/her to return to the other party the amounts received, with legal interest from dates of actual payment.  This will not apply to annulment cases because the marriage is valid until the decree of dissolved. Unless of course, there are other reasons later proven to show non-entitlement to the support. The Court shall give paramount consideration to the moral and material welfare of the children, and their choice of the parent with whom they wish to remain, in deciding the issue of custody. o Pertinently, Article 213 provides that no child under 7 years shall be separated from the mother, unless the court finds compelling reasons to order otherwise. VISITATION RIGHTS: If the custody is granted to one parent, the other parent shall not be deprived of visitorial rights o Unless the Court, for some compelling reason, deprives him or her of this right.  Even if legally deprived, the visitorial rights can be reinstated if it can be shown that the grounds for deprivation have become too harsh or are not anymore present. This right is an inherent and natural right of parents, and thus covers even those illegitimate relationships.



Art. 50. The effects provided for by paragraphs (2), (3), (4) and (5) of Article 43 and by Article 44 shall also apply in the proper cases to marriages which are declared ab initio or annulled by final judgment under Articles 40 and 45. 48



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) The final judgment in such cases shall provide for the liquidation, partition and distribution of the properties of the spouses, the custody and support of the common children, and the delivery of third presumptive legitimes, unless such matters had been adjudicated in previous judicial proceedings. All creditors of the spouses as well as of the absolute community or the conjugal partnership shall be notified of the proceedings for liquidation. In the partition, the conjugal dwelling and the lot on which it is situated, shall be adjudicated in accordance with the provisions of Articles 102 and 129.











 



Art. 51. In said partition, the value of the presumptive legitimes of all common children, computed as of the date of the final judgment of the trial court, shall be delivered in cash, property or sound securities, unless the parties, by mutual agreement judicially approved, had already provided for such matters.







The children or their guardian or the trustee of their property may ask for the enforcement of the judgment. The delivery of the presumptive legitimes herein prescribed shall in no way prejudice the ultimate successional rights of the children accruing upon the death of either of both of the parents; but the value of the properties already received under the decree of annulment or absolute nullity shall be considered as advances on their legitime. (n)  Caram non-judice: When a court renders a judgment which is not in conformity with the allegations in a pleading or which grants a relief not based on the pleadings, the judgment is void for being caram non-judice. o However, if not assailed on appeal, of course such void decision will become final and continue to be effective.



















The finding of the trial court as to the existence or non-existence of a party’s psych. incapacity is final and binding on the SC. o Unless it can be sufficiently shown that the trial court’s factual findings are clearly and manifestly erroneous. A decree of nullity or annulment must state that the properties be liquidated and distributed. o Unless such matters have been adjudicated in previous judicial proceedings OR the parties have agreed in their marriage settlement that the regime of separation of property shall govern their marriage. HOW PROPERTIES IN VOID MARRIAGES ARE LIQUIDATED GENERAL RULE: The property regime shall be governed by the rules on co-ownership (as provided for in Arts. 147 and 148). EXCEPTION: Void marriage because of non-observance of Art. 40 o This shall be liquidated as if there is CPG or ACP. o Will be treated as though it is a mere annullable marriage o Presumptive legitimes shall be delivered to children. (Property regimes and dissolution of the same will be discussed in detail in its proper chapters) ENTRY OF JUDGMENT: Decision shall become final after 15 days, if there is no MR or appeal. An Entry of Judgment will be issued upon finality of the judgment. o The Entry of Judgment shall be registered in the LCR. Subsequently, the Decree of Absolute Nullity or Annulment of Marriage shall be issued. o In the case of subsequent void marriage for not following Art. 40 in relation to 52-53, it will only be issued after the registration, in the proper registry of deeds, of the approved partition and distribution of properties of the spouses and the delivery of the presumptive legitime. PRESUMPTIVE LEGITIME: Shares of the compulsory heirs, reserved by law. 49
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The decree shall also provide that the presumptive legitime of the common children shall be delivered to the same in cash, property, or sound securities. o Unless the parties had already provided for such matter  In a judicially approved mutual agreement.  This judicial approval may be summary in nature It is “presumptive” legitime because actual legitime may only be determined upon death. o It is ordered delivered because it will prejudice the children. They will be at a disadvantage because they will have to share that part which should have belonged to them, to one of the children of the second marriage (if there will be, in the future) o This will be, however, considered as advances to their actual legitime. The presumptive legitime shall be computed as if the date of the final judgment of the trial court. While, technically, the children are not parties to annulment cases (or a nullity case for non-observance of Art.40), they are given legal standing to seek enforcement of the judgment considering that they are materially affected in so far as their presumptive legitime is concerned. o This may also be done through their guardian or trustee o This is through a summary court proceeding praying for such delivery (Art. 253). PETITION FOR CANCELLATION OF ENTRIES – In Republic vs. Olaybar (2014), where the petitioner proved by convincing evidence that the entries in a marriage certificate showing that she was married to a particular man was absolutely false, that her signature in the marriage certificate was forged, that she did not know the man appearing as her husband, that she had no



knowledge of the marriage ceremony, and that the alleged bride was an impostor and not her o The SC held that the “Petition for the Correction of Entries” under Rule 108 of ROC filed by the petitioner was the proper remedy, and not a “Petition for the Declaration of a Nullity of Marriage” under the Family Code (as asserted by the Republic), considering that there was no actual marriage to speak of where the petitioner participated as the bride. Art. 52. The judgment of annulment or of absolute nullity of the marriage, the partition and distribution of the properties of the spouses and the delivery of the children's presumptive legitimes shall be recorded in the appropriate civil registry and registries of property; otherwise, the same shall not affect third persons. (n) Art. 53. Either of the former spouses may marry again after compliance with the requirements of the immediately preceding Article; otherwise, the subsequent marriage shall be null and void. Art. 54. Children conceived or born before the judgment of annulment or absolute nullity of the marriage under Article 36 has become final and executory shall be considered legitimate. Children conceived or born of the subsequent marriage under Article 53 shall likewise be legitimate.  Dissolution, registration in the civil registry, and delivery of presumptive legitimes are necessary to bind third parties.  Non-compliance with liquidation and partition requirements as well as the delivery of the presumptive legitimes shall be a cause for the non-issuance of a decree of nullity or annulment. o And any subsequent marriage is then obviously void. 50
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These are only required if the marriage has been judicially nullified or annulled in accordance with law. o Thus, if the first marriage is terminated by the death of one of the spouses, and the surviving spouse remarries, then such subsequent marriage is valid even if there has been no previous liquidation, partition, and distribution of properties of the first marriage, as well as no delivery of the presumptive or actual legitimes of the children.  The failure to liquidate in this instance will only be determinative of the property regime which shall govern the subsequent marriage.  Which shall be complete separation of property, given that there was no liquidation and distribution. APPROPRIATE CIVIL REGISTRIES AND REGISTRIES OF PROPERTY: The decree shall be registered in (1) the LCR of the city or municipality where the court that issued the decision is functioning and also (2) the LCR of the city or municipality where the marriage was solemnized. The Entry of Judgment and the Decree (of Nullity/Annulment) shall be recorded in both LCRs. It shall be the duty of the successful petitioner to send the copy of the final decree of the Court to the proper LCRs. It shall be the duty of the clerk of court which issued the decree to ascertain whether the same has been registered o If not registered, the clerk has to send a copy of the said decree to the LCR where the court is functioning. The registry of property referred to in Art. 52 refer to the registries of properties where the properties are located. o If many properties are located in different jurisdictions, each shall be recorded separately. STATUS OF CHILDREN



GENERAL RULE: Children born within a valid marriage are legitimate; those born within a void one are illegitimate. o EXCEPTIONS: Children inside these void marriages are legitimate  Those born within Art. 36 marriages  (includes those CONCEIVED until the decree of nullity has become final)  Those born in marriages which did not follow Arts. 52-53.  (no liquidation, delivery of presumptive legitime, and registration in the LCR before the subsequent marriage was contracted). PROBLEM: A was impregnated by B, when they were not yet married. She later on gave birth to C. After C’s birth, A and B got married. Years after, they obtained a decree of nullity via Art.36. Will Art. 54 apply? What is the status of C? o C is illegitimate. Art. 54 will not apply. This is because the child was not conceived OR born inside the void marriage, but was conceived AND born when there was no marriage ceremony yet. C is not deemed legitimized because the subsequent marriage of her parents was void under Art.36. o







[RULE ON DECLARATION OF ABSOLUTE NULLITY OF VOID MARRIAGES AND ANNULMENT OF VOIDABLE MARRIAGES, SC En Banc Resolution A.M. 02-11-10-SC] (page 355-364) [RULE ON PROVISIONAL ORDERS, SC En Banc Resolution A.M. 02-1112-SC] (page 364-368)



51



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition)



TITLE II LEGAL SEPARATION Art. 55. A petition for legal separation may be filed on any of the following grounds: (1) Repeated physical violence or grossly abusive conduct directed against the petitioner, a common child, or a child of the petitioner; (2) Physical violence or moral pressure to compel the petitioner to change religious or political affiliation; (3) Attempt of respondent to corrupt or induce the petitioner, a common child, or a child of the petitioner, to engage in prostitution, or connivance in such corruption or inducement; (4) Final judgment sentencing the respondent to imprisonment of more than six years, even if pardoned; (5) Drug addiction or habitual alcoholism of the respondent; (6) Lesbianism or homosexuality of the respondent; (7) Contracting by the respondent of a subsequent bigamous marriage, whether in the Philippines or abroad; (8) Sexual infidelity or perversion; (9) Attempt by the respondent against the life of the petitioner; or (10) Abandonment of petitioner by respondent without justifiable cause for more than one year. For purposes of this Article, the term "child" shall include a child by nature or by adoption. (9a)  LEGAL SEPARATION: Also known as relative divorce; it does not affect marital status. It does not dissolve the marriage. It involves nothing more than bed-and-board separation.  However, the decree is terminable at the will of the parties by merely filing a manifestation in court, the marriage continuing as regards everything not necessarily withdrawn from its operation



 







 



The grounds for legal separation are exclusive, and may or may not exist at the time of marriage. PAR. (1): REPEATED PHYSICAL ABUSE: The repeated physical violence must be against the spouse, a common child, or a child of the petitioner. o Thus, a wife has no standing to ask for legal separation when the husband’s repeated physical abuse is directed against the husband’s child with another woman. GENERAL RULE: The FREQUENCY of the act, and not the severity of the same, is the determinative factor under this ground. o Exception: Grossly abusive conduct. The physical violence must be inflicted with bad faith and malice. IMPT: However, even if the act is not repeated or does not involve physical violence, such act may nevertheless constitute grossly abusive conduct on the part of the respondent which may warrant the issuance of a legal separation decree. o Grossly abusive conduct has no exact definition, and, therefore is determined on a case-to-case basis. o Hence, a singular but serious act “of squeezing of neck, pulling of hair and the like without the intent to kill” may be included in this phrase. o Continued manifestation of indifference and aversion, coupled with persistent neglect of the marital duties may also be an example of grossly abusive conduct which may warrant the issuance of the decree.  So if not enough to constitute psychological incapacity under Art. 36, it may be a ground for legal separation under this paragraph. o Deliberate use of offensive language and name-calling to purposely cause unhappiness may also warrant the issuance of the decree. 52
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PAR. (2): COMPULSION BY PHYSICAL VIOLENCE OR MORAL PRESSURE TO CHANGE RELIGIOUS/POLITICAL AFFILIATION One incident of physical violence or moral pressure to compel the change in religious/political affiliation or belief can be a ground for seeking legal separation. (Justice Puno) PAR. (3): CORRUPTION OR INDUCEMENT TO ENGAGE IN PROSTITUTION – Again, the inducement has to target the petitioner or his/her child, or a common child. o Again, it does not include the child of the respondent with other people. The children here may or may not be emancipated. The immoral and corrupt act, as well as the inducement, should refer to prostitution. It cannot be any other immoral or corrupt act. Otherwise, the undue stretching of the import of the article will not serve the policy of the law discouraging legal separation. Mere ATTEMPT to corrupt is enough to give rise to a cause of action. It is irrelevant whether the child is indeed corrupted. PAR. (4): FINAL JUDGMENT INVOLVING MORE THAN SIX YEARS OF IMPRISONMENT – The offense with which the spouse was convicted need not be committed against the spouse or their children. The victim could be anybody. Can be invoked even if the spouse was validly pardoned. The conviction must be final; because pending appeal, the spouse is still presumed to be innocent. PAR. (5) and (6): DRUG ADDICTION, HABITUAL ALCOHOLISM, AND HOMOSEXUALITY The nature and extent of addiction and alcoholism are the same as in annulment cases. In legal separation, however, these grounds need not exist at the time of the marriage ceremony. o Unlike in annulment where the concealment of which at the time of the marriage ceremony constitutes fraud.







 



















PAR. (7): BIGAMY – As a ground for LegSep, it does not matter whether the second marriage was contracted here or abroad. o As opposed to criminal prosecution for bigamy wherein the second marriage needs to be contracted here, for the reason that criminal statutes are territorial in application PAR. (8): SEXUAL INFIDELITY OR PERVERSION Sexual infidelity need not amount to adultery or concubinage as long as the acts committed by the guilty spouses would constitute a clear betrayal of trust of the other spouse. o Hence, a single act of sexual intercourse by the husband with another woman falls under this. As to perversion, this would include perverse acts even if committed against the spouse. o Like forcing the other to perform oral sex. PAR. (9): ATTEMPT ON LIFE: Must proceed from an evil design and not from any justifiable cause (such as self-defense or in flagrante delicto cheating of the other which is justified in RPC) Previous conviction is not required under this ground. Only preponderance of evidence that there was an attempt on the life is necessary to grant the decree. PAR. (10): UNJUSTIFIED ABANDONMENT: The abandonment and desertion must be willful. The act is willful when there is a design to forsake the other spouse intentionally, or without cause, and therefore, break up the marital union; deliberate intent to cease living with the other spouse; abnegation of all duties of the marriage relation, not to return. o There must be a wrongful intent to desert, continued for the statutory period. o It must be abandonment without justifiable cause.  So leaving the conjugal home because of the battery of the husband is not unjustified. 53
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Physical separation is not enough. If the person left but did not neglect the management of the conjugal nor fail to give support to the family, then that does not constitute abandonment. It was considered abandonment when the husband was forcing the wife to get rid of her children from a former marriage or else leave the house. Separation with the consent of both spouses is not abandonment. o But if he tried his best to persuade the wife not to leave but the latter was not convinced and he only submitted to the inevitable, it is not considered “consent”. The abandonment must be for more than one year to warrant the issuance of the decree of legal separation. o If the abandoning spouse became insane before the lapse of the 1 year period, the counting of the period of abandonment is stopped.  Because abandonment has ceased to be willful. A spouse is deemed to have abandoned the other when he or she has left the conjugal dwelling without intention of returning o The spouse who left the conjugal dwelling for a period of 3 months OR has failed within the same period to give any information as to his or her whereabouts  Is prima facie presumed to have no intention of returning to the conjugal dwelling



Art. 56. The petition for legal separation shall be denied on any of the following grounds: (1) Where the aggrieved party has condoned the offense or act complained of; (2) Where the aggrieved party has consented to the commission of the offense or act complained of;



(3) Where there is connivance between the parties in the commission of the offense or act constituting the ground for legal separation; (4) Where both parties have given ground for legal separation; (5) Where there is collusion between the parties to obtain decree of legal separation; or (6) Where the action is barred by prescription. (100a) Art. 57. An action for legal separation shall be filed within five years from the time of the occurrence of the cause. (102)  PAR. (1): CONDONATION: This implies a condition of future good behavior by the offending spouse. Condonation of the violation of the marital duties and obligations being conditional on the future good conduct of the offending spouse, subsequent offense on his or her part revokes or nullifies the Condonation and revives the original offense.  Giving money, or not filing a case against the erring spouse, has been held to be acts of condonation. o But not actively searching when she left to be with another man is not condonation.  Condonation doesn’t require subsequent sexual intercourse.  PAR. (2): CONSENT: There is consent when either of the spouses agreed to or did not object, despite full knowledge, to the act giving rise to a ground for legal separation, before such act was in fact committed.  Where the husband did not do anything despite knowledge that his wife proceeded living with her paramour, and when he even left abroad for 7 years totally abandoning her and their child, the SC held that such are acts of consent.  PAR. (3): CONNIVANCE: Similar to in pari delicto. When the husband himself is the one who induced the wife to do illicit activities, such is considered active connivance. 54
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PAR. (4): RECRIMINATION OR EQUAL GUILT: Again, based on in pari delicto. o Wife X files a case of legal separation against husband Y for repeated physical abuse. Y counters that X is equally guilty of abandoning him. Decide.  No equal guilt here! X is not guilty; her act of “abandoning” Y is justified. PAR. (5): COLLUSION: Difference with connivance: Collusion is a corrupt agreement while connivance is corrupt consenting. In collusion, there must be an agreement between the spouses, looking to the procurement of a divorce (or LegSep). But mere admission of guilt cannot lead to conclusive inference of collusion – because the fact, take the example of adultery, might have actually been committed. PAR. (6): PRESCRIPTION: An action for legal separation must be filed within 5 years from the occurrence of the cause. The time of discovery of the ground for legal separation is not material in counting the prescriptive period. o WHY: Because the law wants to preserve the marriage as much as possible. o The law assumes that if you discover it after five years, forgiveness is already the order of the day, and no longer recrimination.



Art. 58. An action for legal separation shall in no case be tried before six months shall have elapsed since the filing of the petition. (103) Art. 59. No legal separation may be decreed unless the Court has taken steps toward the reconciliation of the spouses and is fully satisfied, despite such efforts, that reconciliation is highly improbable. (n)



Art. 60. No decree of legal separation shall be based upon a stipulation of facts or a confession of judgment. In any case, the Court shall order the prosecuting attorney or fiscal assigned to it to take steps to prevent collusion between the parties and to take care that the evidence is not fabricated or suppressed. (101a) Art. 61. After the filing of the petition for legal separation, the spouses shall be entitled to live separately from each other. The court, in the absence of a written agreement between the spouses, shall designate either of them or a third person to administer the absolute community or conjugal partnership property. The administrator appointed by the court shall have the same powers and duties as those of a guardian under the Rules of Court. (104a) Art. 62. During the pendency of the action for legal separation, the provisions of Article 49 shall likewise apply to the support of the spouses and the custody and support of the common children. (105a)  PROCEDURE: READ THE RULE ON LEGAL SEPARATION, SC En Banc Resolution, A.M. No. 02-11-11-SC (page 408-419)  COOLING OFF PERIOD: Whether the defendant files an answer or not, no hearing on the merits shall be set by courts for 6 mos. o This is called the cooling-off period designed to give the parties enough time to contemplate their positions with the end in view of attaining reconciliation between them. o Failure to observe the cooling off period is a ground to set aside a decision granting legal separation. o Since what is prohibited are hearings on the merits, incidental matters such as custody and support pendent lite may be heard within the 6-month period. 55



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) A motion to dismiss is also allowed to be filed within the period if there are grounds to do so. o EXCEPTION TO THE COOLING OFF PERIOD: When the ground for legal separation involves violence against the woman or the child. (R.A. 9262) [READ CODAL OF 9262] o Considering the extent of the coverage of the VAWC law, it may be said that all the grounds enumerated under Art. 55, except numbers 4, 5, and 6, could qualify as acts of violence under the VAWC law. ATTEMPTS AT RECONCILIATION: No legal separation shall be granted unless the Court has taken steps toward reconciliation of the spouses and is fully satisfied that despite such efforts that reconciliation is highly improbable. NO PREJUDICIAL QUESTION: The civil case for legal separation will not suspend the criminal action for adultery or concubinage, even if they arise from or are related to the same offense. JUDGMENT: Like nullity or annulment, a decision granting legal separation cannot be based on a confession of judgment or stipulation of facts. Such stipulation or confession is not inadmissible. What the law prohibits is a judgment based exclusively or mainly on defendant’s confession. If the petition is denied, the court cannot, however, compel the parties to live together. The legal consequences of legal separation just won’t happen. MANAGEMENT OF PROPERTIES DURING SUIT: The parties can agree in writing to designate who will administer the ACP or CPG during the suit. They can appoint one of them. o In the absence of such written agreement, the Court shall appoint one, which shall have the powers of a guardian under the Rules of Court. DEATH TERMINATES LEGAL SEPARATION CASE: Because legal separation is a personal action. o































Also, when one of the parties dies, the marriage is thereby dissolved. There being no marriage to speak of, there are no parties to separate by bed-and-board.  The property relations will not be affected because there is no decree. All rights (arising from the decree) are all rights in expectation which will not come into existence due to the death. Art. 63. The decree of legal separation shall have the following effects: (1) The spouses shall be entitled to live separately from each other, but the marriage bonds shall not be severed; (2) The absolute community or the conjugal partnership shall be dissolved and liquidated but the offending spouse shall have no right to any share of the net profits earned by the absolute community or the conjugal partnership, which shall be forfeited in accordance with the provisions of Article 43(2); (3) The custody of the minor children shall be awarded to the innocent spouse, subject to the provisions of Article 213 of this Code; and (4) The offending spouse shall be disqualified from inheriting from the innocent spouse by intestate succession. Moreover, provisions in favor of the offending spouse made in the will of the innocent spouse shall be revoked by operation of law. (106a)  EFFECTS OF A DECREE OF LEGAL SEPARATION: When the decree itself is issued, the finality of the separation is complete after the lapse of the period to appeal the decision to a higher court even if the effects, such as the liquidation of property, have not yet been commenced nor terminated.  MARRIAGE BOND MAINTAINED: Even if they can legally live apart, a spouse can still be held criminally liable for bigamy, concubinage, or adultery if he or she commits the act.
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LIQUIDATION OF PROPERTY: The ACP or CPG shall be liquidated. However, the offending spouse shall have no right to any share of the net profits earned by the ACP or CPG. o Said share shall be forfeited in favor of the common children, or children of the guilty spouse in a previous marriage, or the innocent spouse, in that order. For purposes of computing the net profit, the said profits shall be the increase in value between the market value of the community property at the time of the celebration of the marriage and the market value at the time of its dissolution. CUSTODY OF MINOR CHILDREN: The innocent spouse shall be awarded the custody of the minor children. o However, the Court may even award the custody to a third party when the Court believes that both spouses are unfit to discharge the duties of a guardian. o No child under seven years of age shall be separated from the mother, unless the court finds compelling reasons to order otherwise. INTESTATE AND TESTATE DISQUALIFICATION: The offending spouse shall be disqualified from inheriting from the innocent spouse. The law, however, does not provide that revocation of testamentary provisions by operation of law will be rendered ineffectual upon reconciliation of the parties. o Article 921 (4) of the Civil Code provides that a person can disinherit a spouse, in a will, if said spouse gave cause for legal separation even if he or she has not yet been found guilty of committing such cause. o CONTRA: Article 922 of the Civil Code provides that disinheritance in a will, because the supposed heir gave cause for legal separation, shall be rendered ineffectual upon the mutual reconciliation of the spouses.



o



SIR: The innocent spouse has the option as to whether he or she will revive the previous testamentary disposition which was, in the meantime, revoked.



Art. 64. After the finality of the decree of legal separation, the innocent spouse may revoke the donations made by him or by her in favor of the offending spouse, as well as the designation of the latter as beneficiary in any insurance policy, even if such designation be stipulated as irrevocable. The revocation of the donations shall be recorded in the registries of property in the places where the properties are located. Alienations, liens and encumbrances registered in good faith before the recording of the complaint for revocation in the registries of property shall be respected. The revocation of or change in the designation of the insurance beneficiary shall take effect upon written notification thereof to the insured. The action to revoke the donation under this Article must be brought within five years from the time the decree of legal separation become final. (107a)  DONATIONS AND BENEFICIARY IN INSURANCE: The law gives the innocent party the discretion as to whether he or she will revoke his or her designation of the guilty spouse as beneficiary.  The innocent spouse may revoke even if the insurance policy is “irrevocable.” It will be considered revoked upon written notification thereof to the insured (“insured” according to the letter of the law).  However, in the deliberations, it is the “insurer” which needs to be notified. This makes more sense since it is the one liable for the insurance policy. This is more practical, but there is nothing wrong in the letter of the law as it stands. o SIR: This should be amended. But until such time, we follow the letter of the law. So notify the INSURED! 57
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The same discretion to revoke is present in donations. However, revocations of donations must be filed within 5 years from the finality of the decree of legal separation. o However, if the donation is void, such as in the case of a donation in violation of Art. 87 (donations of the spouses to each other), the right to bring an action to declare nullity of donation does not prescribe.



Art. 65. If the spouses should reconcile, a corresponding joint manifestation under oath duly signed by them shall be filed with the court in the same proceeding for legal separation. (n) Art. 66. The reconciliation referred to in the preceding Articles shall have the following consequences: (1) The legal separation proceedings, if still pending, shall thereby be terminated at whatever stage; and (2) The final decree of legal separation shall be set aside, but the separation of property and any forfeiture of the share of the guilty spouse already effected shall subsist, unless the spouses agree to revive their former property regime. The court's order containing the foregoing shall be recorded in the proper civil registries. (108a) Art. 67. The agreement to revive the former property regime referred to in the preceding Article shall be executed under oath and shall specify: (1) The properties to be contributed anew to the restored regime; (2) Those to be retained as separated properties of each spouse; and (3) The names of all their known creditors, their addresses and the amounts owing to each.



The agreement of revival and the motion for its approval shall be filed with the court in the same proceeding for legal separation, with copies of both furnished to the creditors named therein. After due hearing, the court shall, in its order, take measure to protect the interest of creditors and such order shall be recorded in the proper registries of properties. The recording of the ordering in the registries of property shall not prejudice any creditor not listed or not notified, unless the debtorspouse has sufficient separate properties to satisfy the creditor's claim. (195a, 108a)  RECONCILIATION: If they reconcile after the decree has been issued, they can file a joint manifestation of reconciliation in court. If the proceedings are still pending, it must be terminated. o The order containing the termination of the case or the setting aside of the decree (as the case may be) shall be recorded in the proper civil registries.  EFFECTS OF RECONCILIATION: The separation of property implemented prior to reconciliation shall subsist. o The parties, however, can enter into an agreement, which should be approved by the Court, reviving their previous property regime. o The agreement shall contain a list of which properties remain separate and which properties shall be contributed to the revived property regime.  THE CREDITORS MUST BE FURNISHED THE MOTION SEEKING THE APPROVAL OF THE AGREEMENT. o After due hearing, the court shall take measures to protect the creditors. o Such order needs to be registered in the proper registries of property. 58
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The recording of the order in the registries of property shall not prejudice any creditor not listed or not notified. o Unless the debtor-spouse has sufficient separate properties to satisfy the creditor’s claim. REVIVAL AND ADOPTION: The reconciling spouses may either revive their previous property regime or adopt a new one. o This is contained only in the Rules on Legal Separation but absent in the Family Code. Thus, there is question on the legality of this option. INHERITANCE: If the innocent spouse expressly disinherited the guilty spouse, said disinheritance will be rendered ineffectual. (The previous discussion on inheritance is applicable again here) RECORDING OF THE ORDER OF REVIVAL: It is the (1) recording of the order (of revival), (2) the listing and non-listing of the creditors in the said recorded order, and (3) the notification of the creditors, which will have an effect on the creditors’ claims. (all three conditions must concur) o However, the creditors who are not listed or who have not been notified shall nevertheless be prejudiced by the recording of the order if the debtor-spouse has sufficient separate properties to satisfy the creditors’ claims. o [IF UNCLEAR, READ THE EXAMPLE IN PAGE 408]
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TITLE III RIGHTS AND OBLIGATIONS BETWEEN HUSBAND AND WIFE Art. 68. The husband and wife are obliged to live together, observe mutual love, respect and fidelity, and render mutual help and support. (109a)  Procreation is also an essential marital obligation considering that such obligation springs from the universal principle that procreation of children through sexual cooperation is the basic end of marriage.  The obligations in Art. 68 are moral obligations in nature. Thus, courts cannot compel anyone to do it, except to give support.  There can also be no damages for failure to do or breach of marital obligations. o But other remedies can be availed of such as the abuse of rights doctrine under Torts. However, this would require that separation of property as the property regime.  NOTE: Any person (third party) who deprives the spouse of the consortium or services of the other spouse can be held liable for damages. However, this deprivation must be fully proven. o Ex. Your wife was involved in an accident. You can sue the tortfeasor if she subsequently becomes paralyzed.  A husband can commit rape against his wife. The wife can forgive the husband and this will extinguish the liability. o However, forgiveness cannot be done in void marriages. Art. 69. The husband and wife shall fix the family domicile. In case of disagreement, the court shall decide. The court may exempt one spouse from living with the other if the latter should live abroad or there are other valid and compelling



reasons for the exemption. However, such exemption shall not apply if the same is not compatible with the solidarity of the family. (110a)  Domicile = habitual residence. It is the place where the parties intend to have their permanent residence with the intention of always returning even if they have left it for some time.  Judicial intervention summary in nature in: (1) fixing the family’s domicile or (2) exempting one spouse in living together.  Compelling reason to live away = workplace is far. Art. 70. The spouses are jointly responsible for the support of the family. The expenses for such support and other conjugal obligations shall be paid from the community property and, in the absence thereof, from the income or fruits of their separate properties. In case of insufficiency or absence of said income or fruits, such obligations shall be satisfied from the separate properties. (111a) Art. 71. The management of the household shall be the right and the duty of both spouses. The expenses for such management shall be paid in accordance with the provisions of Article 70. (115a) Art. 72. When one of the spouses neglects his or her duties to the conjugal union or commits acts which tend to bring danger, dishonor or injury to the other or to the family, the aggrieved party may apply to the court for relief.(116a)  Even if the family home is separately owned by one of the spouses, the other spouse still has the right and duty to manage the same because of Article 71.  RELIEF: May take several forms, such as, declaration of nullity, annulment, legal separation, receivership, judicial separation of property, and authority to be sole administrator of the community property. 60



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) Art. 73. Either spouse may exercise any legitimate profession, occupation, business or activity without the consent of the other. The latter may object only on valid, serious, and moral grounds. In case of disagreement, the court shall decide whether or not: (1) The objection is proper; and (2) Benefit has occurred to the family prior to the objection or thereafter. If the benefit accrued prior to the objection, the resulting obligation shall be enforced against the separate property of the spouse who has not obtained consent. The foregoing provisions shall not prejudice the rights of creditors who acted in good faith. (117a)  Each spouse may exercise any legitimate profession he or she wants to engage in. In case of women, it is even a violation of RA 9262 to prevent her from doing so.  The exercise by a spouse of a legitimate profession, occupation, business or activity is always considered to redound to the benefit of the family. o But an isolated transaction, such as being a guarantor, is not per se considered as redounding to the benefit of the family. Therefore, proof is needed in case the creditor wants to hold the ACP liable for such debt. o “In the course of trade or business” in tax and corp somehow applies.  In case of disagreements, the objection must be anchored only on valid, serious and moral grounds. In which case the courts must decide. This should also be summary in nature. o So the husband cannot order the wife to stop being a lawyer just because a number of her clients are men.  If the Court finds that it is really objectionable, the exercise of the business can be judicially stopped. (Ex. if the husband sets up a massage parlor which is actually a prostitution den)



  



















SEPARATE PROPERTY LIABILITY: GENERAL RULE: The ACP/CPG shall be liable for all obligations which inured to the benefit of the family EXCEPTION: (both must concur) o (1) The business/profession is seriously invalid/immoral o (2) The other spouse objected thereto Thus, the separate property of the erring spouse shall be liable for obligations relating to such profession even if benefits accrued in favor the family after the objection. o If the benefit redounded to the family BEFORE the objection, the ACP/CPG shall be charged. o If the benefit redounded to the family AFTER the objection, the separate property of the erring spouse shall be charged. EXCEPTION TO THE EXCEPTION: When the creditor is in good faith – when the creditor did not know that the debt was to be used in the immoral business or profession. o Then the ACP or CPG shall be charged. The courts shall also decide whether or not the benefit has accrued to the family prior to the objection or thereafter. (on whether the community property shall be charged or not) For the said exception to apply, however, the innocent spouse must have no knowledge of the other spouse’s engagement in an immoral activity prior to the objection. o Because there will actually be an agreement instead of a disagreement which is required by the exception.
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TITLE IV PROPERTY RELATIONS BETWEEN HUSBAND AND WIFE Chapter 1. General Provisions Art. 74. The property relationship between husband and wife shall be governed in the following order: (1) By marriage settlements executed before the marriage; (2) By the provisions of this Code; and (3) By the local custom. (118) Art. 75. The future spouses may, in the marriage settlements, agree upon the regime of absolute community, conjugal partnership of gains, complete separation of property, or any other regime. In the absence of a marriage settlement, or when the regime agreed upon is void, the system of absolute community of property as established in this Code shall govern. (119a) Art. 76. In order that any modification in the marriage settlements may be valid, it must be made before the celebration of the marriage, subject to the provisions of Articles 66, 67, 128, 135 and 136. (121) Art. 77. The marriage settlements and any modification thereof shall be in writing, signed by the parties and executed before the celebration of the marriage. They shall not prejudice third persons unless they are registered in the local civil registry where the marriage contract is recorded as well as in the proper registries of properties. (122a)  [Harvey: “Pre-nup” = marriage settlements for brevity.]  Husband and wife cannot sell property to each other, except when separation of property is the property regime.























There is also accretion when the spouses are co-donees, contrary to the general rule in donations that there is no right of accretion. o Unless of course the donor provides that there is no right of accretion between them. Marriage settlements must (1) be in writing, (2) signed by the parties, and (3) made prior to the marriage. In the absence of marriage settlements will the absolute community apply. o The requirement that it be in writing is not only necessary for its enforceability, but actually for validity They can stipulate or agree on any arrangement as long as it is not contrary to law and public policy. o Hence, they cannot stipulate that CPG or ACP will start at a time other than the precise moment of the celebration of the marriage, as that agreement is void for being contrary to Arts. 88 and 107. A subsequent marriage wherein the first marriage was terminated without liquidation of property, however, will not be allowed to have a different property regime other than separation of property. To bind 3rd parties, the marriage settlement and any modification thereof must be registered in the LCR where the marriage contract is recorded and in the proper registries of property. o A and B are married. Marriage settlement provides that property X will be included in the ACP while property Y will not be. C is a creditor of B, in a debt that was contracted before the marriage. C wanted to enforce the debt against property Y. Can he?  If the marriage settlement is registered in the LCR, he cannot. He is prejudiced by it.  If it is not registered, he can. The ACP, including property Y, can be held liable for B’s own debt. 62



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) But the ACP will be entitled to reimbursement from B’s separate property. This will be done during liquidation of the ACP  Note that the debt did not redound to the benefit of the ACP that’s why this is the answer. If the property itself is registered in the proper civil registry and has the corresponding valid TCT, a third person can rely on the annotations therein such that, if a married man caused the description “single” in the TCT and, through continuous misrepresentation that he is single, sells the property to an innocent purchaser for value, the transaction cannot be annulled. In weighing the fairness and reasonableness of a provision in the marriage settlement, the following must be considered: (1) the relative situation of the parties, (2) their respective ages, (3) health and experience, (4) their respective properties, (5) their family ties and connections, (6) the spouse’s needs and such factors as tend to show that the agreement was reasonable. o Measured at the time of the execution of the agreement o But if the provisions of the agreement are not fair, its effectivity can still be maintained if it can be shown that when the disadvantaged spouse signed, he or she had some understanding of the rights and waived it.  The disadvantaged spouse must have signed freely, voluntarily, intelligently, and preferable upon competent and independent advice. Ordinarily, the burden of proof of the invalidity of a pre-nup is on the spouse alleging it. o But if on its face the contract is unreasonable, a presumption of concealment arises and the burden shifts and it is incumbent on the other party to prove validity. MODIFICATIONS: General rule: it must be in writing, signed by the parties, and executed before the marriage as well. 



















Exception: Modifications after the marriage ceremony are allowed only when there is judicial approval and shall only refer to instances in articles 66, 67, 128, 135, & 137. o Arts. 66-67 – reconciling spouses after legal separation o Art. 128 – abandonment of the other spouse, entitling the present spouse to ask for separation of property. o Arts. 135 & 137 – provisions on separation of property CUSTOMS: application of local custom shall still require the execution of marriage settlements o In case they specifically provide in the pre-nup. o Or they said that ACP would not govern them but they failed to specify which property regime will govern them. In case the pre-nup says that ACP or custom shall not govern them, then such provision will be void. o











Art. 78. A minor who according to law may contract marriage may also execute his or her marriage settlements, but they shall be valid only if the persons designated in Article 14 to give consent to the marriage are made parties to the agreement, subject to the provisions of Title IX of this Code. (120a) Art. 79. For the validity of any marriage settlement executed by a person upon whom a sentence of civil interdiction has been pronounced or who is subject to any other disability, it shall be indispensable for the guardian appointed by a competent court to be made a party thereto. (123a)  Article 78 is of doubtful effectivity. An 18 year-old person, being emancipated already, can validly enter into pre-nups without the consent of others. A marriage entered into by a person below 18 is void anyway so there’s no sense talking about pre-nups executed by them. 63
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Civil interdiction shall deprive the offender during the time of his sentence of the rights of parental authority, or guardianship, either as to the person or property of any ward, of marital authority, of the right to manage his property, and of the right to dispose of such property by any act or conveyance inter vivos. (Art. 34, RPC) Civil interdiction is an accessory penalty to reclusion perpetua and reclusion temporal.



Art. 80. In the absence of a contrary stipulation in a marriage settlement, the property relations of the spouses shall be governed by Philippine laws, regardless of the place of the celebration of the marriage and their residence. This rule shall not apply: (1) Where both spouses are aliens; (2) With respect to the extrinsic validity of contracts affecting property not situated in the Philippines and executed in the country where the property is located; and (3) With respect to the extrinsic validity of contracts entered into in the Philippines but affecting property situated in a foreign country whose laws require different formalities for its extrinsic validity. (124a)  This governs only property relations. Real and personal property shall still be governed by the law of the country where it is situated, pursuant to Art, 16 of the Civil Code. o In case where a contract is entered into involving properties abroad, the extrinsic validity of such contract, whether executed here or abroad, will not be governed by Philippine laws. o If the contract was executed here, the laws of the country where the property is located may govern the extrinsic validity of the contract.



Art. 81. Everything stipulated in the settlements or contracts referred to in the preceding articles in consideration of a future marriage, including donations between the prospective spouses made therein, shall be rendered void if the marriage does not take place. However, stipulations that do not depend upon the celebration of the marriages shall be valid. (125a)  Provisions in pre-nups are severable in that the rest will continue to be in force even if some parts are invalid. Also, stipulations which do not depend upon the celebration of the marriage shall be valid. o Ex. the pre-nup contains provisions on support to a common child. This will be valid regardless of whether the marriage was celebrated because a parent is obliged to support his child, whether legitimate or illegitimate.



Chapter 2. Donations by Reason of Marriage Art. 82. Donations by reason of marriage are those which are made before its celebration, in consideration of the same, and in favor of one or both of the future spouses. (126) Art. 83. These donations are governed by the rules on ordinary donations established in Title III of Book III of the Civil Code, insofar as they are not modified by the following articles. (127a) Art. 84. If the future spouses agree upon a regime other than the absolute community of property, they cannot donate to each other in their marriage settlements more than one-fifth of their present property. Any excess shall be considered void. Donations of future property shall be governed by the provisions on testamentary succession and the formalities of wills. (130a) 64
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DONATIONS PROPTER NUPTIAS: These are without onerous consideration, the marriage being merely the occasion or motive for the donation, not its causa. o Being liberalities, they remain subject to reduction for inofficiousness upon the donor’s death, if they should infringe the legitime of a forced heir. These should be made (1) prior to the celebration of the marriage, (2) in consideration of the same and (3) must be in favor of one or both of the spouses. o These are not donations propter nuptias  Those made in favor of the spouse after the celebration of the marriage  Those executed in favor of a future spouse but not in consideration of marriage  Those granted to persons other than the spouses even though they may be based on the marriage. o Ex. Donation which provides that the marriage shall be childless, that one of the parties should die before the donation shall operate, and that the donation was made not in favor of the wife but for those who acted as her parents in the absence of the biological ones. Donations propter nuptias can be contained in a pre-nup. Donations of present property must comply with the formalities required on donations by the Civil Code. (so try to relate) Donations of future property are governed by the formalities required in wills. DONATIONS BETWEEN FUTURE SPOUSES: If one of the wouldbe spouses wants to validly make a donation propter nuptias, the following requisites must concur: o 1. There must be a valid marriage settlement o 2. Marriage settlement must stipulate a property regime different than ACP



3. The donation contained in the marriage settlement must not be more than 1/5 of his or her present property o 4. Donation must be accepted by the would-be spouse o 5. Must comply with Civil Code provisions on donations “NOT MORE THAN 1/5” REQUIREMENT: This is not applicable if the donation is not contained in the pre-nup. o This is because the subtle hazards and the undue influence attendant in the negotiation of a pre-nup are generally absent in a donation, which is an act of liberality unilaterally done without the interference of even the done-spouse. o Thus, of course, the only limitation is that it must not prejudice the legitime of compulsory heirs. o







Art. 85. Donations by reason of marriage of property subject to encumbrances shall be valid. In case of foreclosure of the encumbrance and the property is sold for less than the total amount of the obligation secured, the donee shall not be liable for the deficiency. If the property is sold for more than the total amount of said obligation, the donee shall be entitled to the excess. (131a)  The donee could not be held liable for the deficiency as he is not a debtor with respect to the principal obligation incurred by the donor. But the property donated shall nevertheless be foreclosed Art. 86. A donation by reason of marriage may be revoked by the donor in the following cases: (1) If the marriage is not celebrated or judicially declared void ab initio except donations made in the marriage settlements, which shall be governed by Article 81; (2) When the marriage takes place without the consent of the parents or guardian, as required by law; (3) When the marriage is annulled, and the donee acted in bad faith; 65



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) (4) Upon legal separation, the donee being the guilty spouse; (5) If it is with a resolutory condition and the condition is complied with; (6) When the donee has committed an act of ingratitude as specified by the provisions of the Civil Code on donations in general. (132a)  PAR. (1a): MARRIAGE NOT CELEBRATED: In the event the marriage is not celebrated, the donor has the option to revoke or maintain the donation. This is because the marriage is the very reason for the donation. o The prescriptive period for this is 5 years from the date the marriage should’ve been celebrated. (Art. 1149, CC) o If, however, the donation propter nuptias is contained in a pre-nup and the marriage ceremony does not take place, then the donation is void (Art. 81, FC).  This one is imprescriptible since it is void. o Of course, if from the deed it can be deduced that it is not a donation propter nuptias, then the donation is valid despite the marriage not having been celebrated.  PAR. (1b): MARRIAGE JUDICIALLY DECLARED VOID  1) For void marriages for being non-compliant with Art. 40, the donation shall be revoked by operation of law if the donee-spouse contracted the subsequent void marriage in bad faith. o Revoked by operation of law by the time the subsequent marriage is judicially declared void. o If the donee does not want to return the property, the donor should file an action to recover within 8 years for movable property, or 30 years for immovable property, counted from the finality of the judicial decree of nullity.  2) Void marriage because both parties were in bad faith in contracting the subsequent marriage where one of them previously obtained a judicial declaration of presumptive death under Art. 41 to be able to remarry.



















o Revoked also by operation of law like scenario 1 3) All other cases where a marriage has been judicially declared void = where ARTICLE 86 (1) applies. o In this case, good/bad faith of the donee is irrelevant o The DONOR, after finality of a judicial declaration of nullity of marriage, shall have the OPTION to revoke or not to revoke the donation. 4) Bigamous marriages. Example: A (already married) marries X o Any donation propter nuptias given by X to A may be revoked at the option of X after the finality of the judicial declaration of nullity of the bigamous marriage. o However, any such donation given by A to X may be considered void if A and X were already guilty of adultery or concubinage at the time of the donation (Art. 739, CC) o It is also void if it were made at the time when A and X were already living together as husband and wife without a valid marriage (Art. 87, FC) 5) If both parties are in good faith, the effects are the same as #3. 5-year prescriptive period as well, counted from the finality of the judicial decree of nullity. PAR. (2): NO CONSENT OF PARENTS OR GUARDIAN o It is not required that the marriage should have been annulled first before the donor may revoke the donation. o Hence, the donor has 5 years from the time he/she had knowledge that the needed consent was not obtained by the parties. The knowledge in this case can only come on or after the marriage.  If he or she knew of the non-consent of the parents before the marriage, the donor may not yet revoke because the parents can still give their consent at any time prior to the marriage ceremony. 66
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PAR. (3): ANNULLED MARRIAGE AND DONEE ACTED IN BAD FAITH: Art. 86 (3) has an irreconcilable conflict with Art. 50 and 43 (3) because the latter provisions provide that one of the effects of an annulment decree is that a donation propter nuptias is considered revoked by operation of law if the donee is in bad faith in contracting the marriage. o It is more in keeping with the spirit of the law to consider any donation propter nuptias as revoked by operation of law in case where the marriage is annulled and the donee acted in bad faith. o Such ipso jure revocation would be consistent with the fact that, had the innocent party known of the guilty party’s bad faith prior to or even at the time of the marriage ceremony, he or she would not have entered into such an annullable marriage or would not, in the first place, have even made such a donation. o If an option is given to the innocent spouse, the bad faith spouse may even try to convince the former and may even lead to collusion. It will not be a good deterrent for those people who regard marriage merely as a way to get rich. o So if one subscribes to this view, there would not even e a need to file an action to revoke the donation. o Again, in case of refusal to return the property, the innocent spouse has 8 years (movables) or 30 years (immovable) to file the action, counted from the finality of the decree of annulment. PAR. (4): LEGAL SEPARATION: Again, donor is given 5 years from the decree of legal separation to file an action to recover the property from the donee. PAR. (5): RESOLUTORY CONDITION: The donor is given the option to revoke upon the fulfillment of the resolutory condition.



Ex. I donate to you this car on the condition that neither nor both of you shall leave the Philippines. The resolutory condition is fulfilled when the coupe migrates to the US. The donor is given 5 years from the happening of the resolutory condition to recover the property from the donee. o However, since Art. 1109, CC provides that prescription does not run between husband and wife, there is no prescriptive period if the donor is one of the spouses. PAR. (6): ACTS OF INGRATITUDE: From Art. 765 of CC. o When donee commits some offense against the person, honor, or property of the donor, or his wife or children under his parental authority. o When donee imputes to the donor any criminal offense, or any act involving moral turpitude, even though he should prove it, unless the crime of the act has been committed against the donee himself, his wife, or children under his authority o When donee unduly refuses to give the donor support, when the former is legally or morally bound to give such support to the donor. o If the donor desires to revoke the donation, he or she must do so within 1 year from the time the donor had knowledge of the fact of ingratitude and it was possible for him or her to bring the suit. o Although the donation is revoked on account of ingratitude, the alienations and mortgages effected before the notation of the complaint for revocation in the Registry of Property shall subsist. Later ones shall be void. (Article 766, Civil Code) o











Art. 87. Every donation or grant of gratuitous advantage, direct or indirect, between the spouses during the marriage shall be void, 67



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) except moderate gifts which the spouses may give each other on the occasion of any family rejoicing. The prohibition shall also apply to persons living together as husband and wife without a valid marriage. (133a)  Moderate gifts will depend on a case to case basis especially considering the financial capacity of the donor.  The prohibition is applied to persons living together without a valid marriage because disabilities attached to marriage should likewise attach to concubinage.  This prohibition includes the following donations of a spouse, because they constitute indirect donations to the other spouse: o To a stepchild who has no compulsory heirs, other than the other spouse, at the time of the donation o To a common child who has no compulsory heirs other than the other spouse, at the time of the donation o To the parents of the other spouse o To the other’s spouse adopted child who has no compulsory heirs or, in cases when, at the time of the donation, the only surviving relative of the adopted is the other spouse (parent of the adopted); o To a common adopted child who has no other compulsory heirs  If subsequent to the donation, the donee gives birth to a compulsory heir, the invalidity of the donation will not be cured or validated because the donation is void from its inception.  However, donations by both spouses in favor of their common legitimate children for the exclusive purpose of commencing or completing a professional or vocational course or other activity for self-improvement are valid. o All other donations will fall under the prohibition.



 











PERSONS WHO CAN CHALLENGE VALIDITY OF TRANSFER The validity of the donation or transfer cannot be challenged by those who bore absolutely no relation to the parties to the transfer at the time it occurred and had no rights or interests inchoate, present, remote, or otherwise, in the property in question at the time the transfer occurred. In a case, in pari delicto was used to deny a petitioner who wanted to recover properties from her husband who acquired it by means concocted to circumvent this provision to which the petitioner was complicit with. The application of reserva troncal is not affected by this provision because the relatives who have inchoate right over the property has no standing to question a donation yet at the time it is made. (if not clear, read example in page 460)



Chapter 3. System of Absolute Community Section 1. General Provisions Art. 88. The absolute community of property between spouses shall commence at the precise moment that the marriage is celebrated. Any stipulation, express or implied, for the commencement of the community regime at any other time shall be void. (145a)  All properties owned by the contracting parties before the marriage ceremony and those which they may acquire thereafter shall comprise the ACP.  The spouses become co-owners of all the properties in an ACP. o However, no waiver of rights, interests, shares and effects of the ACP can be made except upon JUDICIAL separation of property. 68
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Art. 89. No waiver of rights, shares and effects of the absolute community of property during the marriage can be made except in case of judicial separation of property. When the waiver takes place upon a judicial separation of property, or after the marriage has been dissolved or annulled, the same shall appear in a public instrument and shall be recorded as provided in Article 77. The creditors of the spouse who made such waiver may petition the court to rescind the waiver to the extent of the amount sufficient to cover the amount of their credits. (146a)  Ex. Spouses A and B had their ACP, worth 1M, dissolved. So A and B are entitled to 500,000 each. X is a creditor of B for a debt amounting to 100,000. B decides to waive her entire share in favor of A. X, the creditor of B, can seek the rescission of the waiver to the extent of 100,000 to protect his interest.  If the waiver takes place without judicial separation of property, the same shall be void. Art. 90. The provisions on co-ownership shall apply to the absolute community of property between the spouses in all matters not provided for in this Chapter.(n)



Section 2. What Constitutes Community Property Art. 91. Unless otherwise provided in this Chapter or in the marriage settlements, the community property shall consist of all the property owned by the spouses at the time of the celebration of the marriage or acquired thereafter. (197a) Art. 92. The following shall be excluded from the community property: (1) Property acquired during the marriage by gratuitous title by either spouse, and the fruits as well as the income thereof, if any, unless it is expressly provided by the donor, testator or grantor that they shall form part of the community property; (2) Property for personal and exclusive use of either spouse. However, jewelry shall form part of the community property; (3) Property acquired before the marriage by either spouse who has legitimate descendants by a former marriage, and the fruits as well as the income, if any, of such property. (201a) Art. 93. Property acquired during the marriage is presumed to belong to the community, unless it is proved that it is one of those excluded therefrom. (160)  SPECIAL TYPE OF CO-OWNERSHIP: The provisions on coownership apply to the ACP in all matters not provided for in this particular chapter of the Family Code. o Hence, each co-owner may make use of the thing owned in common provided he or she does so in accordance with the purpose for which it is intended. Also, any of the coowners may bring an action for ejectment.
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EXCLUSIONS: There are a total of 4 exclusions in Arts. 91-92. Art. 91 – Those excluded from the ACP according to the will of the parties because of the pre-nup. Art. 92 (1) – GRATUITOUS TITLE – must be a valid donation during the marriage. o Includes not only the property donated, but the fruits and the income of the same. o The donor can provide, however that the property and the fruits shall form part of the ACP. This is, however, the exception. Art. 92 (2) – PERSONAL AND EXCLUSIVE USE o The personal and exclusive properties may either have been brought inside the marriage or acquired during the marriage. o The only exception is jewelry which must involve a substantial amount. This exception highlights the fact that the “property for personal and exclusive use” must be interpreted in terms of value.  So a Mercedes Benz worth millions “for personal and exclusive use” will still be part of the ACP if the net worth of the family shows that the spouses are not even very rich to just simply afford a car like a Mercedes Benz. Art. 92 (3) – PROPERTY FROM PREVIOUS MARRIAGE o The law uses the word “descendants” and not merely children. Hence, it would include grandchildren, greatgrandchildren and all other descendants.  WHO MUST BE LEGITIMATE o The previous marriage must also be valid, or at least was an annullable one.  If it was a void marriage, it must have been declared a nullity due to Article 36 or 40.



If it was void ab initio based on other grounds, then this provision will not apply because the children born inside the said “marriage” are illegitimate.  Properties from the previous marriage, therefore, will form part of the ACP of the second marriage. NATURE OF ACQUIRED PROPERTY USING SEPARATE PROPERTIES: Ex. A pre-nup provides that the 1 million won by the husband in the sweepstakes prior to the marriage shall remain separate during the marriage. Is such stipulation valid? o Yes. The 1 million will remain separate even though ACP is the property regime between them. o If, however, using the said amount, the husband subsequently buys a house which is used as the family home, the house cannot be considered as his separate property but part of the ACP.  Because, property acquired during the marriage is presumed to belong to the community unless it is proved that it is one of those excluded therefrom  Moreover, community property shall consist of all the properties owned by the spouses at the time of the celebration of the marriage or thereafter.  Most importantly, ACP does not provide that property purchased with the exclusive money of one spouse shall be excluded from the community property, unlike provisions on CPG. PROPERTIES IN ARTICLE 92 MUST REMAIN AS SUCH o Thus if, for example, the donee-spouse sells the property acquired by gratuitous title, the proceeds will not be separate but will form part of the ACP. o There is nothing in the law which provides that if the properties in Article 92 are bartered, sold, or exchanged, the proceeds of the same shall still be deemed separate. o
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PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) Section 3. Charges and Obligations of the Absolute Community Art. 94. The absolute community of property shall be liable for: (1) The support of the spouses, their common children, and legitimate children of either spouse; however, the support of illegitimate children shall be governed by the provisions of this Code on Support;  Support comprises everything indispensable for sustenance, dwelling, clothing, medical attendance, education, and transpo, in keeping with the financial capacity of the family.  Support of the illegitimate children shall be taken from the separate property of the parent-spouse. o In case of its absence or insufficiency, the ACP shall pay such support, but such payments shall be considered as advances to be deducted from the share of the parent concerned upon liquidation of the ACP. [LET’S CALL THIS “RULE X” FROM THIS POINT FORWARD] (2) All debts and obligations contracted during the marriage by the designated administrator-spouse for the benefit of the community, or by both spouses, or by one spouse with the consent of the other; (3) Debts and obligations contracted by either spouse without the consent of the other to the extent that the family may have been benefited; (7) Ante-nuptial debts of either spouse insofar as they have redounded to the benefit of the family;  When one spouse is the designated administrator, said spouse can contract obligations without the consent of the other. o However, such obligation must be proven to have redounded to the benefit of the family.











Benefit to the family is not required, however, if such debt was contracted during the marriage by both spouses or by anyone of them with the consent of the other. o Consent may be express or implied. If, during the marriage, a debt was contracted by only one of the spouses without the consent of the other, the ACP will only be liable to the extent that it benefitted the family. o The same rule applies when a debt was contracted prior to the marriage but it benefitted the family. o If there’s no benefit, only the separate property is liable. o BUT “RULE X” WILL APPLY.



(4) All taxes, liens, charges and expenses, including major or minor repairs, upon the community property;  All taxes, liens, charges and expenses, including major and minor repairs, upon community property shall be chargeable to the ACP. This can be done even without the consent of the other spouse following the general rules on co-ownership. (5) All taxes and expenses for mere preservation made during marriage upon the separate property of either spouse used by the family;  This is premised on the fact that such separate property has been used or is being used by the family during the marriage. (6) Expenses to enable either spouse to commence or complete a professional or vocational course, or other activity for selfimprovement; (8) The value of what is donated or promised by both spouses in favor of their common legitimate children for the exclusive purpose of commencing or completing a professional or vocational course or other activity for self-improvement; 71
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Because technically this is also support. Donations to common children for self-improvement must be donated by both spouses to take it out of the Art. 87 prohibition.



(9) Ante-nuptial debts of either spouse other than those falling under paragraph (7) of this Article, the support of illegitimate children of either spouse, and liabilities incurred by either spouse by reason of a crime or a quasi-delict, in case of absence or insufficiency of the exclusive property of the debtor-spouse, the payment of which shall be considered as advances to be deducted from the share of the debtor-spouse upon liquidation of the community; and  LIABILITIES BY REASON OF CRIME OR QUASI-DELICT o General rule: separate property of the debtor spouse shall be liable o EXCEPTION: RULE X!! (10) Expenses of litigation between the spouses unless the suit is found to be groundless.  Stating the obvious: o The suit must be between the spouses o The suit must not be groundless If the community property is insufficient to cover the foregoing liabilities, except those falling under paragraph (9), the spouses shall be solidarily liable for the unpaid balance with their separate properties. (161a, 162a, 163a, 202a-205a)  The solidary liability, however, does not apply to debts under paragraph 9.  INSOLVENCY OF SPOUSES: In an insolvency proceeding, an assignee is appointed. He represents the insolvent and the creditors in insolvency proceedings.



An assignee takes all the properties of the insolvent and obtains title thereto. He shall speedily as possible convert the estate into money for the purposes of the settlement of the debts of the debtor. So long as the ACP subsists, its property shall not be among the assets to be taken possession of by the assignee for the payment of the insolvent’s obligations o Except insofar as the latter have redounded to the benefit of the family. The Court may curtail the right of the insolvent spouse to administer the community property. The Court may appoint the non-insolvent spouse, or a third person (other than the assignee) as administrator. o











Art. 95. Whatever may be lost during the marriage in any game of chance, betting, sweepstakes, or any other kind of gambling, whether permitted or prohibited by law, shall be borne by the loser and shall not be charged to the community but any winnings therefrom shall form part of the community property. (164a)  This is because engaging in gambling will unduly increase the probability of uselessly depleting the resources of the community property.  The activities enumerated in this article necessarily connote that the spouse parted with some valuable consideration hoping that some valuable return will be gained.  PROBLEM: A was given a random sweepstakes ticket for free. It won 1 million. Is the said winning part of the ACP? o No. It is excluded because the rule on donations under Article 92 (1) will apply. o Article 95 will not apply because A did not part with some valuable consideration hoping that some valuable return will be gained. 72
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 Art. 96. The administration and enjoyment of the community property shall belong to both spouses jointly. In case of disagreement, the husband's decision shall prevail, subject to recourse to the court by the wife for proper remedy, which must be availed of within five years from the date of the contract implementing such decision. In the event that one spouse is incapacitated or otherwise unable to participate in the administration of the common properties, the other spouse may assume sole powers of administration. These powers do not include disposition or encumbrance without authority of the court or the written consent of the other spouse. In the absence of such authority or consent, the disposition or encumbrance shall be void. However, the transaction shall be construed as a continuing offer on the part of the consenting spouse and the third person, and may be perfected as a binding contract upon the acceptance by the other spouse or authorization by the court before the offer is withdrawn by either or both offerors. (206a)  JOINT ADMINISTRATION AND ENJOYMENT: This is the general rule. However, the administration of the property may be validly delegated to only one spouse in a pre-nup.  Joint management or administration does not require that the husband and wife always act together. Each spouse may validly exercise full power of management alone, subject to the intervention of the court in proper cases. o Hence, the signature of one of the spouses in a certificate of non-forum shopping is enough even if both of them are petitioners in the said case.















Each spouse may act individually even without the consent of the other in cases of repairs to the property as there may be problems on these matters which need immediate decisions. Remember the application of rules on co-ownership: expenses for repairs, useful expenses, and expenses for embellishment. o With the caveat of course that if it redounded to the benefit of the family, the ACP will be liable regardless. Should there be any disagreement in any matter involving administration and enjoyment of the community property between the spouses, the decision of the husband shall prevail in order that a void or vacuum will not arise o Subject to recourse to the court by the wife which must be availed of within 5 years from the date of the contract implementing such decision. (summary proceeding) EFFECT OF ALIENATION OR ENCUMBRANCE: Any disposition by one spouse completely without the knowledge and consent of the other spouse is null and void. Thus, there is no prescriptive period for such action declaring it void. However, the rights of a 3rd party in good faith shall still be respected and taken into consideration. o The remedy of the aggrieved spouse in such cases is to compel the erring spouse to account for the proceeds of the sale as the same is part of the ACP. o A purchaser in good faith is one who buys the property of another without notice that some other person has a right to, or interest in, such property, and pays the full and fair price for it at the time of such purchase or before he has notice of the claim or interest of some other persons in the property.  The status of a buyer in good faith is never presumed but must be proven by the person invoking it. 73



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) Buyers of conjugal property must observe two kinds of requisite diligence:  Diligence in verifying the validity of the title covering the property  Diligence in inquiring into the authority of the transacting spouse to sell the conjugal property in behalf of the other spouse. What if, only consent is lacking but there is knowledge? In other words, what if there is disagreement? o The contract entered into by the husband, whose decision will prevail in cases of disagreement, shall not be considered void but merely annullable at the instance of the wife. The wife shall have 5 years from the date of the implementation of the contract in question. o However, if the wife ratifies the contract (express or implied), she cannot seek the annulment of the contract even within the 5 year prescriptive period. In this case, the contract shall be deemed not to have suffered from any legal infirmity and would be considered effective as of the time the contract was entered into. o The wife has the right to nullify or annul not only as to her share in the property involved, but the entire contract itself. o If it were the wife’s decision which was implemented, the husband can file an injunction against the contract for being unenforceable, as the contract was entered into in his name without his authority, or an action to nullify on the ground of being contrary to law or public policy. o







 



 











EFFECT OF INCAPACITY OF ONE OF THE SPOUSES ON ADMINISTRATION If the spouse is (1) absent, (2) separated in fact, or (3) has abandoned the other, or (4) the consent is withheld = the proper remedy is a summary proceeding under Art. 253, FC. If the spouse is incompetent (comatose, stroke, brain dead etc.), the proper remedy is a judicial guardianship under Rule 93, ROC. In any event, should the administering spouse decide to sell real property as such administrator, he or she must observe the rule on the sale of the ward’s estate required of judicial guardians under Rule 95 of the ROC. o This is so, because as the administrator spouse, he or she must perform the duties of a guardian. The spouse who assumed such power of administration cannot dispose or encumber property without judicial approval or the written consent of the incapacitated spouse. Otherwise, any such sale or encumbrance will be void. CONTINUING OFFER AND PERFECTION: The only legal significance of a void transaction is to treat the same as a continuing offer on the part of the consenting spouse and the third person. Perfection can be attained only upon (1) written acceptance by the other spouse or (2) authorization by the Court before the offer is withdrawn by either or both offerors. The effectivity of the contract shall take effect only upon such written acceptance or court authorization.



Art. 97. Either spouse may dispose by will of his or her interest in the community property. (n)  A spouse can validly dispose any of his or her specific separate properties in a will, provided it will not infringe on the legitime of the compulsory heirs. 74
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But as regards properties in the ACP, the spouse can only dispose of his or her interest in the community (not specific) property.







Art. 98. Neither spouse may donate any community property without the consent of the other. However, either spouse may, without the consent of the other, make moderate donations from the community property for charity or on occasions of family rejoicing or family distress. (n)  Whether a donation is moderate or not depends upon the financial situation of the spouses and the ACP.











Section 5. Dissolution of Absolute Community Regime Art. 99. The absolute community terminates: (1) Upon the death of either spouse; (2) When there is a decree of legal separation; (3) When the marriage is annulled or declared void; or (4) In case of judicial separation of property during the marriage under Articles 134 to 138. (175a)  The termination of the ACP does not necessarily mean the termination of the marriage. But the termination of the marriage necessarily terminates the ACP.  After the dissolution comes the liquidation and partition.  PAR. (1): DEATH: Because civil personality is extinguished. The ACP shall be liquidated in the same proceeding as the settlement of the estate.  PAR. (2): LEGAL SEPARATION DECREE: Remember though that the offending spouse shall have no right to any share of the net profits earned by the ACP.



 



PAR. (3a): ANNULMENT DECREE: Dissolution, etc. must be contained in the decision granting the annulment. Forfeiture also against the offending spouse. PAR. (3b): NULLITY DECREE: As a general rule, there is no absolute community of property in a void marriage. Again, the exception is when the marriage is void for being compliant with Article 40. This is where the said paragraph applies. PAR. (4): JUDICIAL SEPARATION OF PROPERTY: If it is voluntary, the parties can file the agreement for separation of property in court to obtain the necessary court approval. (Art. 136, FC) Article 135 provides for the grounds on which the separation of property may be based. o After approval, the parties can nevertheless file a revival of their property regime. But once revived, no voluntary separation of property may thereafter be granted. (Art. 141 (7), FC) If the separation of property is involuntary, it must be for a sufficient cause and must likewise have court approval. LIQUIDATION AFTER AFFIDAVIT OF REAPPEARANCE: The ACP of the subsequent marriage will be dissolved after the spouse who was supposedly dead files an affidavit of reappearance. Any party in the subsequent marriage who is in bad faith shall forfeit his or her share in the net profits.



Art. 100. The separation in fact between husband and wife shall not affect the regime of absolute community except that: (1) The spouse who leaves the conjugal home or refuses to live therein, without just cause, shall not have the right to be supported; (2) When the consent of one spouse to any transaction of the other is required by law, judicial authorization shall be obtained in a summary proceeding; 75
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spouse and use the fruits or proceeds thereof to satisfy the latter’s share. o It must be noted that only the present spouse is given standing by the law to file this petition. o The authority granted to the present spouse, however, is limited to only one purpose, namely, to enable the present spouse to satisfy the other’s spouse’s share in the obligations used to support the family which should be totally paid by the ACP had it not been insufficient. o So the separate property of the absent spouse may be ordered to pay half of the obligation which should have been paid by the ACP had it been sufficient. Art. 101. If a spouse without just cause abandons the other or fails to comply with his or her obligations to the family, the aggrieved spouse may petition the court for receivership, for judicial separation of property or for authority to be the sole administrator of the absolute community, subject to such precautionary conditions as the court may impose. The obligations to the family mentioned in the preceding paragraph refer to marital, parental or property relations. A spouse is deemed to have abandoned the other when her or she has left the conjugal dwelling without intention of returning. The spouse who has left the conjugal dwelling for a period of three months or has failed within the same period to give any information as to his or her whereabouts shall be prima facie presumed to have no intention of returning to the conjugal dwelling. (178a)  ABANDONMENT: Abandonment implies a departure by one spouse with the avowed intent never to return, followed by prolonged absence without just cause, and without in the meantime providing in the least for one’s family although able to 76
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do so. There must be absolute cessation of marital relations, duties, and rights with the intention of perpetual separation. o Not mere physical estrangement but also amount to financial and moral desertion. Aside from separation of property, the innocent spouse can also petition the court for receivership or for authority to be the sole administrator of the ACP. This article, along with Art. 128, merely provides a presumption. FAILURE TO COMPLY WITH FAMILY OBLIGATIONS: If a designated administrator abuses his or her administration, any of the reliefs provided in this article can be availed of. o However, it has been held that the mere refusal or failure of the administrator of the property to inform the other spouse of the progress of the family business does not, by itself, constitute abuse. o Abuse connotes willful and utter disregard of the interest of the partnership, evidenced by a repetition of deliberate acts and/or omissions prejudicial to the latter. o Negligence or inefficiency is not merely isolated, but so gross that it is likewise constantly done without any effort or only a token effort to improve. Section 6. Liquidation of the Absolute Community Assets and Liabilities



Art. 102. Upon dissolution of the absolute community regime, the following procedure shall apply: (1) An inventory shall be prepared, listing separately all the properties of the absolute community and the exclusive properties of each spouse. (2) The debts and obligations of the absolute community shall be paid out of its assets. In case of insufficiency of said assets, the



spouses shall be solidarily liable for the unpaid balance with their separate properties in accordance with the provisions of the second paragraph of Article 94. (3) Whatever remains of the exclusive properties of the spouses shall thereafter be delivered to each of them. (4) The net remainder of the properties of the absolute community shall constitute its net assets, which shall be divided equally between husband and wife, unless a different proportion or division was agreed upon in the marriage settlements, or unless there has been a voluntary waiver of such share provided in this Code. For purpose of computing the net profits subject to forfeiture in accordance with Articles 43, No. (2) and 63, No. (2), the said profits shall be the increase in value between the market value of the community property at the time of the celebration of the marriage and the market value at the time of its dissolution. (5) The presumptive legitimes of the common children shall be delivered upon partition, in accordance with Article 51. (6) Unless otherwise agreed upon by the parties, in the partition of the properties, the conjugal dwelling and the lot on which it is situated shall be adjudicated to the spouse with whom the majority of the common children choose to remain. Children below the age of seven years are deemed to have chosen the mother, unless the court has decided otherwise. In case there in no such majority, the court shall decide, taking into consideration the best interests of said children. (n)  LIQUIDATION: In a voluntary judicial separation of property, the liquidation may be governed by the agreement of the parties, provided the Court approves the same. This is only the default.  INVENTORY: The properties must be itemized, and valued. o It is an error to determine the amount to be divided by adding up the profits which had been made on each year 77
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of the community’s continuance and saying that the result thereof is that amount. o In the appraisal of the properties, it is not the purchased but the market or, in default thereof, the assessed value at the time of the liquidation that must be taken into account. o If the proceedings take a long time and the values have suffered some alterations, there is nothing to prevent a new valuation when the last stage is reached. PAYMENT OF DEBTS: Includes all obligations in Art. 94. DELIVERY OF EXCLUSIVE PROPERTIES: These refer to any properties stipulated to be separate in the pre-nup, and those enumerated in Art. 92. But advances to the ACP must be paid first before delivery should be made. PARTITION OF NET ASSETS: The interest of the parties is limited to these net assets or net remainder. As clearly seen, until a liquidation has been made, it is impossible to say whether or not there will be a net remainder to be divided between the parties. Equal sharing will not apply if there is a different proportion or division agreed upon in the marriage settlement, or unless there has been a valid voluntary waiver of such share. o If the waiver of rights refers to those made during the subsistence of the ACP, such waiver is invalid and ineffective as it is prohibited under Art. 89. o A valid waiver can only occur upon a judicial separation of property or after the marriage has been dissolved or annulled, and it must be contained in a public instrument as provided for under the second paragraph of Article 89. This is where forfeiture happens when one spouse is in bad faith. Forfeiture shall take place upon termination of cohabitation. However, this rule will not apply to void marriages because of non-compliance with Article 40. It is specifically provided that







what will apply is Article 50 in relation to Article 43(2), which is the forfeiture rule in case of liquidation of ACP in that case. DELIVERY OF PRESUMPTIVE LEGITIME: Only done when the case was annulment or of nullity based on Article 40. This is not done when the marriage is void or the case was for legal separation only. o Presumptive legitime shall be computed as of the date of the final judgment of the trial court. o Must be delivered in cash, property or sound securities  Unless the parties have mutually agreed for such matters in a judicially approved agreement.



Art. 103. Upon the termination of the marriage by death, the community property shall be liquidated in the same proceeding for the settlement of the estate of the deceased. If no judicial settlement proceeding is instituted, the surviving spouse shall liquidate the community property either judicially or extra-judicially within six months from the death of the deceased spouse. If upon the lapse of the six months period, no liquidation is made, any disposition or encumbrance involving the community property of the terminated marriage shall be void. Should the surviving spouse contract a subsequent marriage without compliance with the foregoing requirements, a mandatory regime of complete separation of property shall govern the property relations of the subsequent marriage. (n)  Remember SpecPro on settlement of estate. Judicial or extrajudicial settlement; partition.  Any encumbrance of any specific property prior to liquidation is void because upon the death, only the interest to the property and not any physical and definite property is vested on the heirs. o In fact, if there are creditors of the decedent, the interest will only vest after payment of the debts of the decedent. 78
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If the said spouse did not commit himself, then all claims must be claimed and paid in the settlement of estate proceedings of the deceased spouse. MANDATORY COMPLETE SEPARATION OF PROPERTY: Again, if the first marriage is terminated by death by one of the spouses, and the other remarries without liquidation of the ACP, the second marriage shall be governed by separation of property. o







Art. 104. Whenever the liquidation of the community properties of two or more marriages contracted by the same person before the effectivity of this Code is carried out simultaneously, the respective capital, fruits and income of each community shall be determined upon such proof as may be considered according to the rules of evidence. In case of doubt as to which community the existing properties belong, the same shall be divided between the different communities in proportion to the capital and duration of each. (189a)  This refers to at least 2 marriages contracted prior to August 3, 1988, in which the 2 marriages are liquidated simultaneously. o WHY? Because in the Family Code, there are enough safeguards to ensure this will not happen o Like (1) excluding from the ACP any property from a previous marriage with legitimate descendants; (2) making separation of property the property regime for subsequent marriages in which there was no liquidation of property for the first marriage; and (3) making coownership the property regime in case the subsequent marriage is void.  In case of doubt, it shall be divided between or among the different communities in proportion to the capital and duration of each. There are 5 scenarios foreseeable in doubtful situations. 79
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1st scenario: When only the two marriages are equal in duration but the assets in each marriage is unknown. Total FMV of assets liquidated is 15,000. Each marriage shall receive 7,500. 2nd scenario: Same with 1st scenario but the duration is not equal. 1st marriage lasted for 2 years while the 2nd one lasted for 3 years. 1st marriage then will receive 2/5 of 15,000 (which is 6,000) while the 2nd marriage will receive 3/5 (which is 9,000). 3rd scenario: Durations of each marriage are the same, the assets of the first and second marriage are both known, and the value of the assets to be inventoried is also known at 15,000. The assets of the first marriage are at 1,000, while the assets of the 2nd marriage are at 2,000. The duration will cancel each other out since they are equal. The 1st marriage will then receive 1/3 of 15,000 (which is 5,000), while the 2nd marriage will receive 2/3 (which is 10,000). 4th scenario: Durations of each marriage is known but different, assets of each marriage are equal and the amount of the assets to be inventoried at the time of liquidation is ascertained. Same with 2nd scenario. 5th scenario: Both duration and amount of assets of each marriage are different. 1st marriage lasted for 2 years with 1,000 worth of assets. 2nd marriage lasted for 3 years with 2,000 worth of assets. The assets will be multiplied with the respective durations to get the right number for pro-rating. Thus, 1st marriage = 1k x 2 yrs = 2; 2nd marriage = 2k x 3 yrs = 6. Therefore, 1st marriage will get 2/8 of 15,000 (which is 3750) while 2nd marriage will get 6/8 (which is 11,250).
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Chapter 4. Conjugal Partnership of Gains







Section 1. General Provisions Art. 105. In case the future spouses agree in the marriage settlements that the regime of conjugal partnership gains shall govern their property relations during marriage, the provisions in this Chapter shall be of supplementary application. The provisions of this Chapter shall also apply to conjugal partnerships of gains already established between spouses before the effectivity of this Code, without prejudice to vested rights already acquired in accordance with the Civil Code or other laws, as provided in Article 256. (n) Art. 106. Under the regime of conjugal partnership of gains, the husband and wife place in a common fund the proceeds, products, fruits and income from their separate properties and those acquired by either or both spouses through their efforts or by chance, and, upon dissolution of the marriage or of the partnership, the net gains or benefits obtained by either or both spouses shall be divided equally between them, unless otherwise agreed in the marriage settlements. (142a)  CPG: The spouses shall place in a common fund the fruits of their separate properties and the income from their work or industry  Thus, the fruits of the separate property of one spouse will from part of the assets of the conjugal partnership and are therefore subject to the payment of the debts and expenses of the spouses o But not to the payment of the personal obligation of one spouse alone  Unless it be proved that such obligations were productive of some benefit to the family.







The conjugal nature of properties is determined by law and not the will of the parties. The proof of acquisition of the property during the marriage suffices to render the statutory presumption of conjugality to attach. Marriages celebrated prior to the effectivity of the Family Code remain to be governed by CPG, and not ipso facto converted into ACP. However, the provisions of this chapter will now govern them, without prejudice, however, to any vested rights.



Art. 107. The rules provided in Articles 88 and 89 shall also apply to conjugal partnership of gains. (n)  That CPG will commence at the precise moment of marriage celebration. What is considered is the hour, not the date, of marriage.  The prohibition on waiver of rights and interests in the CPG during the marriage also applies. Waiver can only happen upon judicial separation of property. Art. 108. The conjugal partnership shall be governed by the rules on the contract of partnership in all that is not in conflict with what is expressly determined in this Chapter or by the spouses in their marriage settlements.(147a)  Rules on partnership shall apply suppletorily insofar as it is not in conflict with provisions of the Family Code and the pre-nup.  Thus, any one of the spouses may bring a suit to recover their coowned properties because of Art. 487 of the Civil Code. The other spouse is not even a necessary party because complete and adequate relief may be granted even without their participation.
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PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) Section 2. Exclusive Property of Each Spouse Art. 109. The following shall be the exclusive property of each spouse: (1) That which is brought to the marriage as his or her own; (2) That which each acquires during the marriage by gratuitous title; (3) That which is acquired by right of redemption, by barter or by exchange with property belonging to only one of the spouses; and (4) That which is purchased with exclusive money of the wife or of the husband. (148a)  PROPERTIES BROUGHT INTO THE MARRIAGE: In CPG, the partnership does not produce the merger of the properties of each spouse. Hence, they can exercise all rights of dominion or of ownership over these exclusive properties.  The nature of the property as separate property shall remain unless the contrary is proved by convincing evidence.  Also, if the property is asserted as separate property and a title has been issued under the name of the asserting it and acts have been undertaken clearly indicating that the property is separately owned without prompt opposition from the adverse party who knew of the acts of dominion of those asserting the separate nature of the property, they cannot belatedly claim the conjugal nature of the disputed property.  Also, in the event that the property was purchased by a spouse prior to the marriage and it was only registered during the marriage but in the name of both spouses, the property remains separate and the registration in both spouses’ name only creates a trust, thereby necessitating the restoration to the real ownerspouse of the subject property upon liquidation.  PROPERTY ACQUIRED BY GRATUITOUS TITLE: Same rules in ACP also apply. o An honorarium may be included as property acquired by gratuitous title as it has been defined as something given







 















not as a matter of obligation but in appreciation of services rendered, a voluntary donation in consideration of services which admit no compensation in money. o Even property acquired by succession is separate, regardless of whether it was acquired before or after the marriage. (Villanueva vs. IAC; Tan vs. CA) But the income and fruits of separate properties are part of CPG. o As opposed in ACP, where income and fruits of separate properties acquired through gratuitous title are also separate properties, unless the donor expressly provides otherwise. REDEMPTION, BARTER AND EXCHANGE In case of redemption, the property shall belong to the spouse who has the right to redeem regardless of whether he or she uses personal funds. o However, when conjugal funds are used to effect the redemption, the spouse making the redemption through conjugal fund shall be liable to the conjugal partnership for the reimbursement of the amount used to redeem. o The conjugal partnership shall have a lien for the amount paid by it. If, however, there is no right of redemption belonging to either of the spouses, whoever buys or procures something using his or her own funds shall exclusively own what was purchased. The right of redemption is not the same as the right of a successorin-interest in cases of execution of judgment. If a spouse claims as the latter, the property “redeemed” will be separate or will be his/her own. In the absence of proof that the right of redemption pertained to any of the spouses, the property involved must be presumed to form part of the CPG. 82
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Similarly, property acquired by exchange made by one spouse using his or her exclusive property shall remain the separate property of such spouse. Barter is limited to goods. o However, if the separate property of a spouse is used as part of the purchase price of a new property in addition to the conjugal funds spent for the said purchase, the new property shall be considered conjugal. o THIS PROVISION IS ABSENT ON ACP. PROPERTY PURCHASED WITH THE EXCLUSIVE MONEY Property purchased using the exclusive money of one spouse shall belong to such spouse. However, when property is purchased using the exclusive money of one spouse but the title is taken in the spouses’ joint names, the circumstances shall determine whether it shall result in a gift from the spouse whose money was used to effect the purchase, or a trust in favor of such spouse. Conspicuously, Article 109 (4) has no counterpart in ACP as well.



Art. 110. The spouses retain the ownership, possession, administration and enjoyment of their exclusive properties. Either spouse may, during the marriage, transfer the administration of his or her exclusive property to the other by means of a public instrument, which shall be recorded in the registry of property of the place the property is located. (137a, 168a, 169a)  Administration shall include entering into contracts regarding the use of the property, engaging in litigation, and the collection of fruits, profits and income arising from the separate property.  There should be recording in the proper civil registry in cases of transfer of administration.  Even when there is a transfer of administration, the owner-spouse may still donate, encumber, or otherwise alienate the property.







He or she may also transfer administration to a stranger, even without the consent of the other spouse.



Art. 111. A spouse of age may mortgage, encumber, alienate or otherwise dispose of his or her exclusive property, without the consent of the other spouse, and appear alone in court to litigate with regard to the same. (n) Art. 112. The alienation of any exclusive property of a spouse administered by the other automatically terminates the administration over such property and the proceeds of the alienation shall be turned over to the owner-spouse. (n)  PROBLEM: A and B are married. B is an absentee spouse. A gets a judicial decree to administer B’s separate property because their conjugal assets are not enough to satisfy conjugal debts. The decree is issued. Later on, B sells the said property to a third person. Is A’s administration automatically terminated? o No. This is one limitation to Art. 112 found in Art. 127. The owner-spouse cannot revoke the judicially approved administration of the present spouse. If B wants to alienate such property, B must get the consent of A or of the court  In the above case, even if the administrator-spouse or the court gives the approval to the sale, the administrator-spouse or the court can ask or order that a portion of the proceeds thereof be earmarked as payment of the owner spouse’s share in the solidary liability. Art. 113. Property donated or left by will to the spouses, jointly and with designation of determinate shares, shall pertain to the doneespouses as his or her own exclusive property, and in the absence of designation, share and share alike, without prejudice to the right of accretion when proper. (150a) 83



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) Art. 114. If the donations are onerous, the amount of the charges shall be borne by the exclusive property of the donee spouse, whenever they have been advanced by the conjugal partnership of gains. (151a)  While as a general rule, there is no right of accretion in a joint donation (unless expressly provided by the donor), an exception to the said rule is if the joint donees are spouses. o In this case, however, the donor can stipulate otherwise that there shall be no right of accretion.  However, if the designation is not of determinate shares but of determinate properties (house or a car), accretion will not apply.  In case the property is left by will and for accretion to apply, it shall be necessary that the husband and the wife should be called to the same inheritance, or to the same portion thereof, pro indiviso (not divided); and that one of the spouses thus called dies before the testator, or renounces the inheritance, or be incapacitated to receive it. o Pro indiviso does not mean that they have to share equally. It can be unequal shares, it just has to not identify separate specific property. Art. 115. Retirement benefits, pensions, annuities, gratuities, usufructs and similar benefits shall be governed by the rules on gratuitous or onerous acquisitions as may be proper in each case. (n)  It will depend on a case to case basis. An annuity is not a gratuity if the recipient thereof is entitled to it as a matter of right.  Pensions are generally not gratuity because they are usually given for services previously rendered. Thus, pensions are generally part of the community property.  Insurance proceeds, though made payable to the deceased’s separate estate, may be ordered to be made part of community property if the premiums thereon were paid from conjugal funds.







However, if a beneficiary is named in the life insurance policy, the proceeds of the same are paid to the said beneficiary. o Except GSIS retirement benefits. The beneficiaries named therein will only get the proceeds in case the employee dies before retirement. Otherwise, the proceeds will go the employee.  If there are no beneficiaries named therein, apply succession. Section 3. Conjugal Partnership Property



Art. 116. All property acquired during the marriage, whether the acquisition appears to have been made, contracted or registered in the name of one or both spouses, is presumed to be conjugal unless the contrary is proved. (160a)  For presumption to apply, it must be first proven that the property in question was acquired during the marriage. o Proofs consisting of tax declaration in the name of one of the spouses obtained during the marriage are not evidence of acquisition, and hence are not sufficient to give rise to the presumption that the property is conjugal. o If proven to be acquired during the marriage, the presumption applies even if the spouses are separated in fact.  So in the absence of proof that the property was acquired during the marriage, the fact that the title was in the name of only one spouse is determinative. o Even if the Torrens Title says “[name of husband], married to {name of wife]”, said inscription in the TCT is only descriptive of the civil status and does not necessarily prove that the land is conjugal. o Neither is such an evidence of co-ownership. 84
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Registration of the property is not also proof of acquisition because the property could have been acquired while the owner was single and registered only after the marriage ceremony. In cases, however, where the property is registered in the names of both spouses, the presumption that it is conjugal arises. o But it still may be shown that it is the property of only one spouse. Clear and convincing evidence is necessary to overcome the presumption. However, in Plata v. Yatco, it was held that the conveyance of the property of the wife to a third person and its reconveyance to her several months afterwards, does not transform it to conjugal property, in the absence of proof that the money paid in the reconveyance came from conjugal funds.



Art. 117. The following are conjugal partnership properties: (1) Those acquired by onerous title during the marriage at the expense of the common fund, whether the acquisition be for the partnership, or for only one of the spouses; (2) Those obtained from the labor, industry, work or profession of either or both of the spouses; (3) The fruits, natural, industrial, or civil, due or received during the marriage from the common property, as well as the net fruits from the exclusive property of each spouse; (4) The share of either spouse in the hidden treasure which the law awards to the finder or owner of the property where the treasure is found; (5) Those acquired through occupation such as fishing or hunting; (6) Livestock existing upon the dissolution of the partnership in excess of the number of each kind brought to the marriage by either spouse; and



(7) Those which are acquired by chance, such as winnings from gambling or betting. However, losses therefrom shall be borne exclusively by the loser-spouse. (153a, 154a, 155, 159)  Damages arising out of the illegal detention of the exclusive property of any of the spouses shall pertain to the CPG if such detention deprived the CPG of the use and earnings of the same.  However, in cases of damages awarded to one of the spouses as a result of physical injuries inflicted by a 3rd party, said damages exclusively belong to the said injured spouse.  “Net fruits of the exclusive property” = because the fruits of the separate property will be applied first to the expenses of administration of the said separate property and the remaining balance of the said fruits which constitute the net fruits shall be considered conjugal.  HIDDEN TREASURE: contemplates artifacts or objects which have undergone transformation from their original raw state. o Such as earrings, necklaces, bracelets, etc. o Gold nuggets, precious stones in their raw state, oil and the like are therefore not treasures.  LIVESTOCK: For example, husband brings 40 cows into the CPG. At the time of dissolution, there are 60 cows. The excess of 20 cows shall be part of the CPG.  CHANCE: Same rules as in ACP. Art. 118. Property bought on installments paid partly from exclusive funds of either or both spouses and partly from conjugal funds belongs to the buyer or buyers if full ownership was vested before the marriage and to the conjugal partnership if such ownership was vested during the marriage. In either case, any amount advanced by the partnership or by either or both spouses shall be reimbursed by the owner or owners upon liquidation of the partnership. (n) 85
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Contemplates a situation when installment was initiated prior to the marriage and ended during the marriage. Ownership of the property is determined by the time when the title is vested. So take note of contract of sale vs. contract to sell.







Art. 119. Whenever an amount or credit payable within a period of time belongs to one of the spouses, the sums which may be collected during the marriage in partial payments or by installments on the principal shall be the exclusive property of the spouse. However, interests falling due during the marriage on the principal shall belong to the conjugal partnership. (156a, 157a)  Interest on the principal falling due during the marriage shall belong to the CPG as it is considered a fruit derived from a particular property, and is therefore included under Art. 117(3).











Art. 120. The ownership of improvements, whether for utility or adornment, made on the separate property of the spouses at the expense of the partnership or through the acts or efforts of either or both spouses shall pertain to the conjugal partnership, or to the original owner-spouse, subject to the following rules: When the cost of the improvement made by the conjugal partnership and any resulting increase in value are more than the value of the property at the time of the improvement, the entire property of one of the spouses shall belong to the conjugal partnership, subject to reimbursement of the value of the property of the owner-spouse at the time of the improvement; otherwise, said property shall be retained in ownership by the owner-spouse, likewise subject to reimbursement of the cost of the improvement. In either case, the ownership of the entire property shall be vested upon the reimbursement, which shall be made at the time of the liquidation of the conjugal partnership. (158a)















Proof, therefore, is needful at the time of the making or construction of the improvements and the source of the funds used therefor, in order to determine the character of the improvements as belonging to the conjugal partnership or to one spouse separately. This article does not give a cause of action on the part of one spouse to claim reimbursement from subsequent buyers of the property in question. It only allows claims of one spouse from the other while the latter is still the owner of the property. Prior to reimbursement at the time of liquidation, the conjugal partnership may use both the land and the improvement, but it does so not as an owner but in the exercise of a usufruct. o In consequence of this usufructuary right, the conjugal partnership is not bound to pay any rent during the occupation of the wife’s land because if the lot were leased to a third person, the rent from said third person would belong to the conjugal partnership. Prior to liquidation, the owner-spouse still owns her separate property and, therefore, the same cannot be levied upon to satisfy a conjugal debt. If no reimbursement is made, the ownership of the property shall be retained by the owner-spouse.



Section 4. Charges Upon and Obligations of the Conjugal Partnership Art. 121. The conjugal partnership shall be liable for: (1) The support of the spouse, their common children, and the legitimate children of either spouse; however, the support of illegitimate children shall be governed by the provisions of this Code on Support; 86



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) (2) All debts and obligations contracted during the marriage by the designated administrator-spouse for the benefit of the conjugal partnership of gains, or by both spouses or by one of them with the consent of the other; (3) Debts and obligations contracted by either spouse without the consent of the other to the extent that the family may have benefited; (4) All taxes, liens, charges, and expenses, including major or minor repairs upon the conjugal partnership property; (5) All taxes and expenses for mere preservation made during the marriage upon the separate property of either spouse; (6) Expenses to enable either spouse to commence or complete a professional, vocational, or other activity for self-improvement; (7) Ante-nuptial debts of either spouse insofar as they have redounded to the benefit of the family; (8) The value of what is donated or promised by both spouses in favor of their common legitimate children for the exclusive purpose of commencing or completing a professional or vocational course or other activity for self-improvement; and (9) Expenses of litigation between the spouses unless the suit is found to groundless. If the conjugal partnership is insufficient to cover the foregoing liabilities, the spouses shall be solidarily liable for the unpaid balance with their separate properties. (161a)  CHARGES AND OBLIGATIONS: Same explanations with ACP.  Again, the burden of proof lies with the creditor in proving that the debt redounded to the benefit of the family. The benefit must be a direct result of the obligation. It cannot simply be a byproduct or spin-off of the obligation or loan itself.  In one case, the signature of a wife as a mere witness and not as a party to a contract nevertheless showed her implied consent to a contract of sale executed by her husband.



Art. 122. The payment of personal debts contracted by the husband or the wife before or during the marriage shall not be charged to the conjugal properties partnership except insofar as they redounded to the benefit of the family. Neither shall the fines and pecuniary indemnities imposed upon them be charged to the partnership. However, the payment of personal debts contracted by either spouse before the marriage, that of fines and indemnities imposed upon them, as well as the support of illegitimate children of either spouse, may be enforced against the partnership assets after the responsibilities enumerated in the preceding Article have been covered, if the spouse who is bound should have no exclusive property or if it should be insufficient; but at the time of the liquidation of the partnership, such spouse shall be charged for what has been paid for the purpose above-mentioned. (163a)  Health and well-being of both or either of the spouses would undeniably redound to the benefit of the family.  For the 3rd par. of 122 to apply, it must be shown that the obligations under 121 have been covered and that the debtor spouse has insufficient or no exclusive properties to pay the debt or obligation involved.  Significantly, fines and pecuniary indemnities imposed upon either spouses may be charged against the partnership assets even before the liquidation of the partnership.  However, such payment must comply with Art. 122 but it should not be applied with rigidity as to negate the claims of the aggrieved creditors.  DIFFERENCE FROM ACP: The CPG shall be liable only for debts and fines under 122 after those in 121 have been paid. In ACP, however, the ACP shall be held liable if the separate property of the spouse is insufficient. 87
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Art. 123. Whatever may be lost during the marriage in any game of chance or in betting, sweepstakes, or any other kind of gambling whether permitted or prohibited by law, shall be borne by the loser and shall not be charged to the conjugal partnership but any winnings therefrom shall form part of the conjugal partnership property. (164a)  Same explanation as in ACP. Section 5. Administration of the Conjugal Partnership Property Art. 124. The administration and enjoyment of the conjugal partnership shall belong to both spouses jointly. In case of disagreement, the husband's decision shall prevail, subject to recourse to the court by the wife for proper remedy, which must be availed of within five years from the date of the contract implementing such decision. In the event that one spouse is incapacitated or otherwise unable to participate in the administration of the conjugal properties, the other spouse may assume sole powers of administration. These powers do not include disposition or encumbrance without authority of the court or the written consent of the other spouse. In the absence of such authority or consent, the disposition or encumbrance shall be void. However, the transaction shall be construed as a continuing offer on the part of the consenting spouse



and the third person, and may be perfected as a binding contract upon the acceptance by the other spouse or authorization by the court before the offer is withdrawn by either or both offerors. (165a) Art. 125. Neither spouse may donate any conjugal partnership property without the consent of the other. However, either spouse may, without the consent of the other, make moderate donations from the conjugal partnership property for charity or on occasions of family rejoicing or family distress. (174a)  Same as Articles 96 and 98 in ACP.  Just for emphasis, even if the pre-nup stipulates unequal sharing upon dissolution, such will not affect the joint administration of the spouses during the marriage.  Also again, if the buyer knows that the property in the transaction is conjugal and they bought it from one of the spouses without the consent of the other, such sale is entirely void. But to prevent unjust enrichment, mutual restitution or return of the purchase price paid is ordered.  IMPT: In Flores vs. Lindo (2011), while the mortgage with a 3rd party on conjugal property executed by the wife without the consent of the husband was void pursuant to Art. 124 and therefore merely a continuing offer, the subsequent execution of the wife of an SPA in favor of the husband constitutes the acceptance that perfected the continuing offer.  Also, generally summary procedure shall apply in cases of Art. 124. However in Uy vs. CA, the SC said that when the other spouse is incapacitated by reason of sickness (such as paralysis due to stroke), the proper remedy in cases where property is sought to be disposed is the appointment of a judicial guardian in accordance with the Rules of Court.
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PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) Section 6. Dissolution of Conjugal Partnership Regime Art. 126. The conjugal partnership terminates: (1) Upon the death of either spouse; (2) When there is a decree of legal separation; (3) When the marriage is annulled or declared void; or (4) In case of judicial separation of property during the marriage under Articles 134 to 138. (175a)  Same as ACP so same explanations. Art. 127. The separation in fact between husband and wife shall not affect the regime of conjugal partnership, except that: (1) The spouse who leaves the conjugal home or refuses to live therein, without just cause, shall not have the right to be supported; (2) When the consent of one spouse to any transaction of the other is required by law, judicial authorization shall be obtained in a summary proceeding; (3) In the absence of sufficient conjugal partnership property, the separate property of both spouses shall be solidarily liable for the support of the family. The spouse present shall, upon petition in a summary proceeding, be given judicial authority to administer or encumber any specific separate property of the other spouse and use the fruits or proceeds thereof to satisfy the latter's share. (178a)  Same as ACP so same explanations. Art. 128. If a spouse without just cause abandons the other or fails to comply with his or her obligation to the family, the aggrieved spouse may petition the court for receivership, for judicial separation of property, or for authority to be the sole administrator of the conjugal partnership property, subject to such precautionary conditions as the court may impose.



The obligations to the family mentioned in the preceding paragraph refer to marital, parental or property relations. A spouse is deemed to have abandoned the other when he or she has left the conjugal dwelling without intention of returning. The spouse who has left the conjugal dwelling for a period of three months or has failed within the same period to give any information as to his or her whereabouts shall be prima facie presumed to have no intention of returning to the conjugal dwelling. (167a, 191a)  Same as ACP so same explanations. Section 7. Liquidation of the Conjugal Partnership Assets and Liabilities Art. 129. Upon the dissolution of the conjugal partnership regime, the following procedure shall apply: (1) An inventory shall be prepared, listing separately all the properties of the conjugal partnership and the exclusive properties of each spouse. (2) Amounts advanced by the conjugal partnership in payment of personal debts and obligations of either spouse shall be credited to the conjugal partnership as an asset thereof. (3) Each spouse shall be reimbursed for the use of his or her exclusive funds in the acquisition of property or for the value of his or her exclusive property, the ownership of which has been vested by law in the conjugal partnership. (4) The debts and obligations of the conjugal partnership shall be paid out of the conjugal assets. In case of insufficiency of said assets, the spouses shall be solidarily liable for the unpaid balance with their separate properties, in accordance with the provisions of paragraph (2) of Article 121. (5) Whatever remains of the exclusive properties of the spouses shall thereafter be delivered to each of them. 89



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) (6) Unless the owner had been indemnified from whatever source, the loss or deterioration of movables used for the benefit of the family, belonging to either spouse, even due to fortuitous event, shall be paid to said spouse from the conjugal funds, if any. (7) The net remainder of the conjugal partnership properties shall constitute the profits, which shall be divided equally between husband and wife, unless a different proportion or division was agreed upon in the marriage settlements or unless there has been a voluntary waiver or forfeiture of such share as provided in this Code. (8) The presumptive legitimes of the common children shall be delivered upon the partition in accordance with Article 51. (9) In the partition of the properties, the conjugal dwelling and the lot on which it is situated shall, unless otherwise agreed upon by the parties, be adjudicated to the spouse with whom the majority of the common children choose to remain. Children below the age of seven years are deemed to have chosen the mother, unless the court has decided otherwise. In case there is no such majority, the court shall decide, taking into consideration the best interests of said children. (181a, 182a, 183a, 184a, 185a)  LIQUIDATION OF PARTNERSHIP: The conjugal partnership may be liquidated by extrajudicial settlement, ordinary action of partition, or by way of testate or intestate proceedings.  INVENTORY: Same as in ACP  CREDITS IN FAVOR OF PARTNERSHIP: Same as ACP, but in addition, any advances by virtue of Art. 122 shall be considered as assets. Also, in cases of property bought by installments by virtue of Art. 118, the amounts of conjugal funds disbursed to complete such installments are also considered as assets. Likewise, advances by the CPG relative to onerous donations in favor of a particular spouse (because of Art. 114) shall also be considered as assets.



















 



   



REIMBURSEMENT IN FAVOR OF SPOUSE: If separate funds of any of the spouse are used to buy conjugal property, such amount shall be reimbursed to the spouse. Also, the CPG shall reimburse the wife for the value of exclusive properties, the ownership of which has been vested in the CPG, as in the case described by Art. 120. PAYMENT OF OBLIGATIONS: Interestingly, unlike in ACP, the reimbursements of the spouses were put first before the payment of the debts of the partnership itself. In case the CPG is terminated by death, the CPG shall also be charged for the funeral expenses and the construction of tombstone or mausoleum of the deceased spouse. DELIVERY OF SEPARATE PROPERTIES DIVISION OF NET REMAINDER: Until there is liquidation, it is impossible to say whether there will be a net remainder to be divided between the parties. Sharing should be equal, unless inequality is stipulated in the prenup. This is where forfeiture happens in case one of the spouses contracted the marriage in bad faith. Remember Quiao case (2012): Net remainder = total share. DELIVERY OF PRESUMPTIVE LEGITIME: Again, only happens in annulment, or nullity due to Art. 40.



Art. 130. Upon the termination of the marriage by death, the conjugal partnership property shall be liquidated in the same proceeding for the settlement of the estate of the deceased. If no judicial settlement proceeding is instituted, the surviving spouse shall liquidate the conjugal partnership property either judicially or extra-judicially within six months from the death of the deceased spouse. If upon the lapse of the six-month period no liquidation is made, any disposition or encumbrance involving the 90
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 Art. 131. Whenever the liquidation of the conjugal partnership properties of two or more marriages contracted by the same person before the effectivity of this Code is carried out simultaneously, the respective capital, fruits and income of each partnership shall be determined upon such proof as may be considered according to the rules of evidence. In case of doubt as to which partnership the existing properties belong, the same shall be divided between the different partnerships in proportion to the capital and duration of each. (189a)  Same explanation as in ACP (Article 104). Art. 132. The Rules of Court on the administration of estates of deceased persons shall be observed in the appraisal and sale of property of the conjugal partnership, and other matters which are not expressly determined in this Chapter. (187a) Art. 133. From the common mass of property support shall be given to the surviving spouse and to the children during the liquidation of the inventoried property and until what belongs to them is delivered; but from this shall be deducted that amount received for support which exceeds the fruits or rents pertaining to them. (188a)  ADVANCEMENT: Remember that the heirs are entitled to support pendente lite during the liquidation or estate proceeding







The allowances for support to the children and the spouse of the deceased pending liquidation of the estate are subject to collation and deductible from their share of the inheritance insofar as they exceed what they are entitled to as fruits/income. It must be observed, however, that only the surviving spouse and the children are entitled to get the allowances for support contemplated under Art. 133. Also, the fact that the children are already of age, gainfully employed or married is of no moment. These factors should not be taken into account in relation to the determination of the rights of the mentioned heirs. In determining whether the amounts advanced should be charged against an heir’s share, there must be a showing of the sources of funds from which such support is derived.



Chapter 5. Separation of Property of the Spouses and Administration of Common Property by One Spouse During the Marriage Art. 134. In the absence of an express declaration in the marriage settlements, the separation of property between spouses during the marriage shall not take place except by judicial order. Such judicial separation of property may either be voluntary or for sufficient cause. (190a)  If the spouses did not agree so in a pre-nup, they cannot, after the marriage ceremony alter their property relationship without mandatory judicial approval. Art. 135. Any of the following shall be considered sufficient cause for judicial separation of property: (1) That the spouse of the petitioner has been sentenced to a penalty which carries with it civil interdiction; 91



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) (2) That the spouse of the petitioner has been judicially declared an absentee; (3) That loss of parental authority of the spouse of petitioner has been decreed by the court; (4) That the spouse of the petitioner has abandoned the latter or failed to comply with his or her obligations to the family as provided for in Article 101; (5) That the spouse granted the power of administration in the marriage settlements has abused that power; and (6) That at the time of the petition, the spouses have been separated in fact for at least one year and reconciliation is highly improbable. In the cases provided for in Numbers (1), (2) and (3), the presentation of the final judgment against the guilty or absent spouse shall be enough basis for the grant of the decree of judicial separation of property. (191a)  In the cases provided in the first 3 subparagraphs, the presentation of the final judgment against the guilty or absent spouse shall be enough basis for the grant of the decree of judicial separation of property.  ABSENTEE: 2 years having elapsed without any news about the absentee or since the last receipt of the last news; or 5 years in case the absentee has left a person in charge of the administration of his property, his absence may be declared. Anyone who is an interested party in his “death” may ask for judicial declaration of absence. o The judicial declaration of absence shall not take effect until 6 months after its publication in a newspaper of general circulation.  LOSS OF PARENTAL AUTHORITY: The law does not distinguish whether the child is legitimate or illegitimate or if the child is a common child or not. As long as the spouse of the petitioner loses parental authority over his or her children, this applies.



Rationale: since the ACP or CPG is generally liable for the support of children, even illegitimate ones (subject to reimbursement), one spouse can ask the court to separate his or her interest. To constitute a sufficient cause, a court decision terminating parental authority must be on specific grounds provided by law. ABANDONMENT AND FAILURE TO COMPLY WITH OBLIGATIONS WITH THE FAMILY: Same as Art. 101. ABUSE OF ADMINISTRATION: When the spouses agree in a prenup that the administration of the ACP or CPG is assigned to one of the spouses, and such spouse abuses his or her authority, the aggrieved spouse can seek judicial separation of property to protect his or her interest in the properties. Abuse connotes willful and utter disregard of the interest of the partnership evidence by a repetition of deliberate acts or omissions prejudicial to the latter. o Mere inefficient/negligent administration is not enough SEPARATION IN FACT: At the time of the petition, the spouses must have been separated in fact for at least one year and reconciliation is highly improbable. o



  











Art. 136. The spouses may jointly file a verified petition with the court for the voluntary dissolution of the absolute community or the conjugal partnership of gains, and for the separation of their common properties. All creditors of the absolute community or of the conjugal partnership of gains, as well as the personal creditors of the spouse, shall be listed in the petition and notified of the filing thereof. The court shall take measures to protect the creditors and other persons with pecuniary interest. (191a)
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This is voluntary separation. Petition under Art. 136 need not specify why the parties mutually want separation of property. Agreement of the parties is enough. o But if the reason is stated and the same is against public policy, the Court must reject the agreement. The agreement for the division of the community property must be equal, unless a different proportion has been agreed upon in a pre-nup or there has been a valid waiver of such share as provided in Arts 102(4) and 129(7) of the Family Code. The agreement for voluntary separation of property takes effect from the time of the judicial order decreeing the separation of the properties and not from the signing of the agreement. The Court shall also take measures to protect the creditors and other persons with pecuniary interest. o In case of waiver of one of the spouses, any creditor of said spouse may petition the Court to rescind the waiver to the extent of the amount sufficient to cover the amount of the credit. In De Ugalde vs. De Yasi, the SC ruled that when the judgment by way of compromise agreement dissolving the CPG has become final and executory, the fact that the creditors were not notified will not invalidate such a judgment. o A judgment upon a compromise agreement has all the force and effect of any other judgment, and conclusive only upon the parties thereto and their privies, and not binding on third persons who are not parties to it.



Art. 137. Once the separation of property has been decreed, the absolute community or the conjugal partnership of gains shall be liquidated in conformity with this Code.



During the pendency of the proceedings for separation of property, the absolute community or the conjugal partnership shall pay for the support of the spouses and their children. (192a)  Hence the liquidation process under Arts. 102 and 129 shall be observed.  However, the delivery of presumptive legitime provided for in the said provisions need not be complied tith, as such delivery specifically applies only in case the marriage is either annulled (Art. 45) or declared void for non-observance of Art. 40.  A partial voluntary separation of property agreed upon by the parties via a compromise agreement duly approved by the court prior to the judicial declaration of nullity of marriage is valid. Art. 138. After dissolution of the absolute community or of the conjugal partnership, the provisions on complete separation of property shall apply. (191a)  It is the FINALITY of the decision of the court decreeing the separation which dissolves the ACP or CPG. o Mere filing is not the basis. Art. 139. The petition for separation of property and the final judgment granting the same shall be recorded in the proper local civil registries and registries of property. (193a) Art. 140. The separation of property shall not prejudice the rights previously acquired by creditors. (194a)  The recording in the civil registry of the petition of the separation of property and the final judgment is to aid present and future creditors in determining whether an asset of a spouse is conjugal or really separate.
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PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) Art. 141. The spouses may, in the same proceedings where separation of property was decreed, file a motion in court for a decree reviving the property regime that existed between them before the separation of property in any of the following instances: (1) When the civil interdiction terminates; (2) When the absentee spouse reappears; (3) When the court, being satisfied that the spouse granted the power of administration in the marriage settlements will not again abuse that power, authorizes the resumption of said administration; (4) When the spouse who has left the conjugal home without a decree of legal separation resumes common life with the other; (5) When parental authority is judicially restored to the spouse previously deprived thereof; (6) When the spouses who have separated in fact for at least one year, reconcile and resume common life; or (7) When after voluntary dissolution of the absolute community of property or conjugal partnership has been judicially decreed upon the joint petition of the spouses, they agree to the revival of the former property regime. No voluntary separation of property may thereafter be granted. The revival of the former property regime shall be governed by Article 67. (195a)  The termination of the causes under Art. 135 for which an involuntary separation of property has been decreed by the Court, constitutes the grounds to be able to revive the previous property regime. o The parties, however, can file another petition for judicial separation of the properties once there is a ground again to initiate the same even if the ground invoked is the same ground previously used.











 



In voluntary separation, however, once property has been declared separate, and the previous property regime is revived, no voluntary separation of property may thereafter be granted. o Unless, one of the spouses gives cause for involuntary separation to be filed. The agreement to revive the former property regime shall be executed under oath and shall specify: o The properties to be contributed anew to the restored regime o Those to be retained as separate properties of each spouse o The names of all their known creditors, their addresses, and the amounts owing to each. Copies of the agreement of revival and the motion for its approval shall be furnished to the creditors named therein. After due hearing, the Court shall, in its order, take measures to protect the interest of creditors. Such order shall be recorded in the proper registries of property.



Art. 142. The administration of all classes of exclusive property of either spouse may be transferred by the court to the other spouse: (1) When one spouse becomes the guardian of the other; (2) When one spouse is judicially declared an absentee; (3) When one spouse is sentenced to a penalty which carries with it civil interdiction; or (4) When one spouse becomes a fugitive from justice or is in hiding as an accused in a criminal case. If the other spouse is not qualified by reason of incompetence, conflict of interest, or any other just cause, the court shall appoint a suitable person to be the administrator. (n)  GUARDIAN: This is so because the spouse is already obliged by law to live with and take care of his or her spouse.  ABSENTEE AND CIVIL INTERDICTION: Same as in 135(1) & (2). 94
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FUGITIVE FROM JUSTICE: one who having committed or being accused of a crime in one jurisdiction is absent for any reason from that jurisdiction; one who flees to avoid punishment. SEPARATION IN FACT: While in general, separation in fact does not affect the ACP or CPG, in case the same shall be insufficient, the present spouse may seek judicial authority to administer or encumber specific separate property of the absent spouse since their separate properties are solidarily liable for the support of the family in the absence or insufficiency of community property.



Chapter 6. Regime of Separation of Property Art. 143. Should the future spouses agree in the marriage settlements that their property relations during marriage shall be governed by the regime of separation of property, the provisions of this Chapter shall be suppletory. (212a)  For separation of property to apply, there must be valid pre-nup.  The pre-nup shall principally govern the separation of property, with this chapter applicable suppletorily. Art. 144. Separation of property may refer to present or future property or both. It may be total or partial. In the latter case, the property not agreed upon as separate shall pertain to the absolute community. (213a)  The parties may agree on the extent of the separation of property  However, it is not valid for the parties to agree that the CPG or ACP shall govern their marital relationship only up to a certain time, and then separation shall apply. Such agreement is void. Art. 145. Each spouse shall own, dispose of, possess, administer and enjoy his or her own separate estate, without need of the consent of the other. To each spouse shall belong all earnings from his or her



profession, business or industry and all fruits, natural, industrial or civil, due or received during the marriage from his or her separate property. (214a) Art. 146. Both spouses shall bear the family expenses in proportion to their income, or, in case of insufficiency or default thereof, to the current market value of their separate properties. The liabilities of the spouses to creditors for family expenses shall, however, be solidary. (215a) Chapter 7. Property Regime of Unions Without Marriage Art. 147. When a man and a woman who are capacitated to marry each other, live exclusively with each other as husband and wife without the benefit of marriage or under a void marriage, their wages and salaries shall be owned by them in equal shares and the property acquired by both of them through their work or industry shall be governed by the rules on co-ownership. In the absence of proof to the contrary, properties acquired while they lived together shall be presumed to have been obtained by their joint efforts, work or industry, and shall be owned by them in equal shares. For purposes of this Article, a party who did not participate in the acquisition by the other party of any property shall be deemed to have contributed jointly in the acquisition thereof if the former's efforts consisted in the care and maintenance of the family and of the household. Neither party can encumber or dispose by acts inter vivos of his or her share in the property acquired during cohabitation and owned in common, without the consent of the other, until after the termination of their cohabitation. 95



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) When only one of the parties to a void marriage is in good faith, the share of the party in bad faith in the co-ownership shall be forfeited in favor of their common children. In case of default of or waiver by any or all of the common children or their descendants, each vacant share shall belong to the respective surviving descendants. In the absence of descendants, such share shall belong to the innocent party. In all cases, the forfeiture shall take place upon termination of the cohabitation. (144a)  REQUISITES: All these must concur for 147 to apply o (1) The parties must be man and woman o (2) Must be capacitated to marry each other o (3) Must live with each other exclusively as husband & wife o (4) Be without the benefit of marriage or under a void marriage.  In the absence of any of the requisites above, 148 will apply.  “Capacitated” means the parties must not be below 18, and their relationship is neither incestuous nor bigamous.  While there is no technical marital relationship between them, there is an informal civil relationship which would entitle the parties to some tights. Unions under 147 and 148 are governed by the rules on co-ownership. o Thus, liquidation will be in accordance with the Civil Code insofar as they are not in conflict with 147 and 148. o Hence Articles 50, 51, 52, 102 (6) and 129 (9) do not find application in void marriages. o Thus, for example, the conjugal home in a void marriage shall be divided equally during liquidation in accordance with the rules on co-ownership. It will not go to the parent chosen by the majority of the children to go with.  This article contemplates all void marriages including those under Article 36.



EXCEPT: Void marriages under Article 40. In which case, Article 43 shall be applied. The structure of the property relationship under Article 147 is as follows: 1) Salaries and wages shall be owned by them in equal shares; and 2) Property acquired by either of the parties exclusively by his or her own fund belongs to such party provided that there is proof that he or she acquired it by exclusive funds; 3) Property acquired by both of them through their work or industry shall be governed by the rules on co-ownership. Consequently, either spouse may alienate in favor of the other his or her share in the property; 4) Property acquired while they live together shall be presumed to have been obtained by their joint efforts, work or industry and shall be owned by them in equal shares. A party who did not participate in the acquisition by the other party of any property shall be deemed to have contributed jointly in the acquisition thereof if the former’s efforts consisted in the care and maintenance of the family and of the household; 5) The fruits of the couple’s separate property are not included in the co-ownership (Valdes v. RTC, 72 SCAD 967, 260 SCRA 221); 6) Property acquired by any of the parties after separation shall be exclusively owned by the party who acquired it; 7) Neither party can encumber or dispose by acts inter vivos of his or her share in the property acquired during cohabitation and owned in common, without the consent of the other, until after the termination of their cohabitation. However, either spouse may alienate in favor of the other his or her share in the property coowned. But no one can donate or waive any interest in the coownership that would constitute an indirect or direct grant of gratuitous advantage to the other which is void pursuant to Article 87; o







96
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The structure of the property regime under 148 is as follows: 1) The salaries and wages are separately owned by the parties and if any of the spouses is married, his or her salary is the property of the conjugal partnership of gains of such legitimate marriage; 2) Property solely acquired by funds of any of the parties belongs to such party; 3) Only the properties acquired by both of the parties through their actual joint contribution of money, property, or industry shall be owned by them in common in proportion to their respective contributions; 4) The respective shares of the parties over properties owned in common are presumed to be equal. However, proofs may be shown to show that their contribution and respective shares are not equal. Without proof of actual contribution by both parties, there can be no presumption of co-ownership and equal sharing 5) The rule and presumption mentioned above shall apply to joint deposits of money and evidences of credit; and 6) If one of the parties is validly married to another, his or her share in the co-ownership shall accrue to the absolute community or conjugal partnership existing in such valid marriage. If the party who acted in bad faith is not validly married to another, his or her share shall be forfeited in the manner provided in the last paragraph of Article 147. The foregoing rules on forfeiture shall likewise apply even if both parties are in bad faith. In Manila Surety vs. Teodoro, where the spouses, both Filipinos, procured an absolute divorce abroad and one of them subsequently contracted another marriage in Hongkong, the Supreme Court held that any liability of the latter spouse who remarried cannot be levied on the fruits of the separate property of his new “spouse” considering that the said fruits were acquired by the said “spouse” prior to the solemnization of the second 97
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bigamous marriage and therefore such fruits did not belong to the relationship that resulted from the said bigamous marriage. In Borromeo v. Descallar, G.R. No. 159310, February 24, 2009, where title to an immovable property was registered under the name of a Filipina wife considering that her Austrian-husband, who acquired and fully financed the purchase from a realty corporation during the cohabitation, was constitutionally prohibited from owning property in the Philippines, and where it was found out that the Filipina wife was already married to another person prior to her marriage to the Austrian , the Supreme Court affirmed the sale by the Austrian of the property registered under the name of the Filipina wife to a third person by ruling that mere registration of the title under the name of the Filipina spouse does not confer upon her absolute ownership against convincing evidence that the property was financed exclusively by the Austrian.
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TITLE V THE FAMILY Chapter 1. The Family as an Institution Art. 149. The family, being the foundation of the nation, is a basic social institution which public policy cherishes and protects. Consequently, family relations are governed by law and no custom, practice or agreement destructive of the family shall be recognized or given effect. (216a, 218a)  Family relations are governed by law and no custom, practice or agreement destructive of the family shall be recognized or given effect.  The requirement that the husband and wife shall sue and be sued together does not refer to the nature of their liability but only that they shall sue together. o This is because they are being impleaded in their capacity as representatives or joint administrators of the community properties.  It does not mean though that one spouse is an indispensible party in every case. In Carandang vs. Heirs of Quirino, one spouse alone was allowed to file a case for recovery of property.  Also, the signature of one spouse alone is enough to comply with the rule on verification and certification of non-forum shopping. Art. 150. Family relations include those: (1) Between husband and wife; (2) Between parents and children; (3) Among other ascendants and descendants (4) Among brothers and sisters, whether of the full or halfblood. (217a)



Art. 151. No suit between members of the same family shall prosper unless it should appear from the verified complaint or petition that earnest efforts toward a compromise have been made, but that the same have failed. If it is shown that no such efforts were in fact made, the same case must be dismissed. These rules shall not apply to cases which may not be the subject of compromise under the Civil Code. (222a)  Family relations under Art. 150 shall be construed strictly. o So earnest efforts need not be shown in a case filed by the husband against his sister-in-law  If two people are impleaded by the plaintiff or petitioner, one included in 150 and another who is not, earnest efforts need also not be shown.  Mere non-verification of the complaint will not merit the dismissal of the case. The Court will just require him or her to verify the same.  EXCEPTIONS TO SHOWING OF EARNEST EFFORTS  (1) STRANGERS: the duty to engage in earnest efforts to compromise is not required if a stranger is included in the suit (supposedly) between family members.  (2) CASES WHICH MAY NOT BE COMPROMISED: Cases regarding o Civil status of persons o Validity of a marriage or legal separation o Any ground for legal separation o Future support o Jurisdiction of the courts o Future legitime  (3) SPECIAL PROCEEDINGS: Like settlement of estate, custody of children, and habeas corpus. “Suits” only refer to civil actions.  EXEMPTION FROM CRIMINAL LIABILITY IN CRIMES AGAINST PROPERTY: In (1) theft; (2) estafa; and (3) malicious mischief, 99
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only civil liability shall attach to the offender if they committed the same to their: o Spouses, ascendant and descendants, or relative by affinity in the same line. o Brothers and sisters and brothers-in-law and sisters-inlaw, if living together. The widowed spouse shall also only be civilly liable in case she commits any of the 3 crimes to the property of his or her deceased spouse before the same shall have passed into the possession of another. The death of one spouse does not extinguish the affinity relation between the widowed spouse and the deceased spouse’s family. Prescription does not run between o Husband and wife o Parents and children, during the latter’s minority or insanity o Guardian and ward, during the continuance of the guardianship























 Chapter 2. The Family Home Art. 152. The family home, constituted jointly by the husband and the wife or by an unmarried head of a family, is the dwelling house where they and their family reside, and the land on which it is situated. (223a) Art. 153. The family home is deemed constituted on a house and lot from the time it is occupied as a family residence. From the time of its constitution and so long as any of its beneficiaries actually resides therein, the family home continues to be such and is exempt from execution, forced sale or attachment except as hereinafter provided and to the extent of the value allowed by law.(223a)



 



 



A family home is deemed constituted on a house and land from the time it is actually occupied as a family residence. o There is no constructive occupation for purposes of constituting a family home. o Occupancy by the maid, driver, houseboy, or overseer is not actual possession. The requirement of house and land as constitutive of a family home stresses the element of permanence. Hence, a boat on water cannot be constituted as a family home. If the owners, husband and wife, or the beneficiaries actually reside in the premises, it can be the family home contemplated by law. Residing in a family home is a real right. All residential houses used as a family home are deemed as such by operation of law upon the effectivity of the Family Code. o No more need to constitute it judicially or extrajudicially But Art. 153 cannot be given retroactive effect to shield the homes of debtors from execution of judgments or debts which became due and demandable prior to August 3, 1988. A family home cannot be constituted by the wife or husband alone. An unmarried head of the family, however, can constitute by himself or herself alone. A family home is not affected by the type of property regime of the spouses or by the fact that the marriage has been nullified. EXEMPTION FROM EXECUTION: The exemption from execution, forced sale or attachment provided by law is effective from the time of the constitution of the family home as such, and lasts so long as any of its beneficiaries actually resides therein. This exemption is only against ordinary creditors, not preferred creditors. (see Art. 155 discussion). The exemption must be claimed before the execution sale. Otherwise, waiver, estoppel, or laches may set in. 100



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) Art. 154. The beneficiaries of a family home are: (1) The husband and wife, or an unmarried person who is the head of a family; and (2) Their parents, ascendants, descendants, brothers and sisters, whether the relationship be legitimate or illegitimate, who are living in the family home and who depend upon the head of the family for legal support. (226a)  Beneficiaries are those who can affect its constitution and its disposition.  To be a beneficiary under the 2nd paragraph, these requisites must concur: o They must be relationships enumerated in Art. 154 o They live in the family home o They are dependent for legal support upon the head of the family. Art. 155. The family home shall be exempt from execution, forced sale or attachment except: (1) For nonpayment of taxes; (2) For debts incurred prior to the constitution of the family home; (3) For debts secured by mortgages on the premises before or after such constitution; and (4) For debts due to laborers, mechanics, architects, builders, materialmen and others who have rendered service or furnished material for the construction of the building. (243a)  PAR. (2): A court judgment is not necessary to clothe a preexisting debt under Art. 155 with the privileged character of being enforceable against the family home. It may also include money judgments based on tort.  So a 1989 judgment affirming the existence of the debt may be used to execute against the family home, because it is not the court







judgment, but the existence of the debt (say 1977) which is the reckoning period to say that it is a “pre-existing debt” The whole value of the family home may be used to pay the obligations under Art. 155



Art. 156. The family home must be part of the properties of the absolute community or the conjugal partnership, or of the exclusive properties of either spouse with the latter's consent. It may also be constituted by an unmarried head of a family on his or her own property. Nevertheless, property that is the subject of a conditional sale on installments where ownership is reserved by the vendor only to guarantee payment of the purchase price may be constituted as a family home. (227a, 228a)  The family home must be constituted at a place where there is a fixed and permanent connection with the person constituting it. o So law requires that it be part of the ACP, CPG, or separate property of the person constituting it.  Thus, an apartment unit being merely rented cannot be constituted a family home. Also, a house erected by a person on the property of another is not a family home. Art. 157. The actual value of the family home shall not exceed, at the time of its constitution, the amount of the three hundred thousand pesos in urban areas, and two hundred thousand pesos in rural areas, or such amounts as may hereafter be fixed by law. In any event, if the value of the currency changes after the adoption of this Code, the value most favorable for the constitution of a family home shall be the basis of evaluation. For purposes of this Article, urban areas are deemed to include chartered cities and municipalities whose annual income at least 101



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) equals that legally required for chartered cities. All others are deemed to be rural areas. (231a)  The import of the law seems to be that, if at the time of the constitution, the home was more than the value fixed by the law, such home is not a family home, therefore, it is not exempt from execution, forced sale, or attachment.  In fixing the limits in Art. 157, the law impliedly states that those who can afford more expensive homes do not need any protection, and that the law is intended to protect the middle class and discourage them from spending all their money in a family home.  It must, however, be emphasized that the values in Art. 157 refer only to the value at the time of the constitution made after the effectivity of the Family Code. Hence, if after the constitution, the value of the home increases, such will still retain its status as a family home. Art. 158. The family home may be sold, alienated, donated, assigned or encumbered by the owner or owners thereof with the written consent of the person constituting the same, the latter's spouse, and a majority of the beneficiaries of legal age. In case of conflict, the court shall decide. (235a)  Mandatory written consent of the following: o Person constituting the family home o His or her spouse o Majority of the beneficiaries of legal age  Encumbrance includes “lease” of the family home to another. Art. 159. The family home shall continue despite the death of one or both spouses or of the unmarried head of the family for a period of ten years or for as long as there is a minor beneficiary, and the heirs cannot partition the same unless the court finds compelling reasons



therefor. This rule shall apply regardless of whoever owns the property or constituted the family home. (238a) Art. 160. When a creditor whose claims is not among those mentioned in Article 155 obtains a judgment in his favor, and he has reasonable grounds to believe that the family home is actually worth more than the maximum amount fixed in Article 157, he may apply to the court which rendered the judgment for an order directing the sale of the property under execution. The court shall so order if it finds that the actual value of the family home exceeds the maximum amount allowed by law as of the time of its constitution. If the increased actual value exceeds the maximum allowed in Article 157 and results from subsequent voluntary improvements introduced by the person or persons constituting the family home, by the owner or owners of the property, or by any of the beneficiaries, the same rule and procedure shall apply. At the execution sale, no bid below the value allowed for a family home shall be considered. The proceeds shall be applied first to the amount mentioned in Article 157, and then to the liabilities under the judgment and the costs. The excess, if any, shall be delivered to the judgment debtor. (247a, 248a)  Unlike in Art. 155, there is a for a court decision before a judgment creditor can avail of the privilege under Art. 160.  EXAMPLE OF 2ND PARAGRAPH: The judgment debt is worth 500,000. The family home is worth 1,000,000. But in the execution sale, it was only sold for 700,000. Then 300,000 should be given to the debtor while the judgment creditor will only get 400,000 instead of the whole 500,000. o The purpose of making the 300,000 immune is so that the debtor can constitute a new family home.  Again, worthy to emphasize that the judgment creditor in Art, 160 should not be one of those enumerated in Art. 155. 102
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TITLE VI PATERNITY AND FILIATION Chapter 1. Legitimate Children Art. 163. The filiation of children may be by nature or by adoption. Natural filiation may be legitimate or illegitimate. (n) Art. 164. Children conceived or born during the marriage of the parents are legitimate. Children conceived as a result of artificial insemination of the wife with the sperm of the husband or that of a donor or both are likewise legitimate children of the husband and his wife, provided, that both of them authorized or ratified such insemination in a written instrument executed and signed by them before the birth of the child. The instrument shall be recorded in the civil registry together with the birth certificate of the child. (55a, 258a) Art. 165. Children conceived and born outside a valid marriage are illegitimate, unless otherwise provided in this Code. (n)  PATERNITY AND FILIATION: They refer to the relationship or tie which exists between parents and their children.  Legitimacy is fixed by law and cannot be left to the will of the parties or the declaration of any physician or midwife.  The presumption of legitimacy of a child can only arise upon convincing proof that: o (1) the parents of the child were legally married. o (2) the child’s conception or birth occurred during the subsistence of that marriage.  Thus, where the wife had a second bigamous marriage and a child was born there, the said child is still considered as born legitimate within the first subsisting marriage.



  



   















GENERAL RULE: All those conceived AND born outside a valid marriage or inside a void marriage are illegitimate. EXCEPTIONS: Under Article 54 (1) Children conceived or born BEFORE (a) the judgment of annulment, or (b) decree of absolute nullity under Art. 36, has become final and executory, shall be considered legitimate. (2) Children born in a subsequent void marriage for failure to comply with Arts. 52 and 53 are considered legitimate also. ARTIFICIAL INSEMINATION: Homologous – where the wife is impregnated by the semen of the husband Heterologous – where it is the semen of a third party donor. o May be consensual (with husband’s consent) or nonconsensual (without husband’s consent) Children conceived via artificial insemination is legitimate provided these requirements are met: o (1) both spouses authorize or ratify such insemination in a written instrument executed and signed by them before the birth of the child o (2) the instrument is recorded in the civil registry together with the birth certificate of the child. WHADDUP: Even if these two were not followed, if the husband does not impugn the legitimacy within the prescriptive period, such child will still be legitimate. Artifically inseminated wife does not incur criminal liability for adultery because of the insemination.



Art. 166. Legitimacy of a child may be impugned only on the following grounds: (1) That it was physically impossible for the husband to have sexual intercourse with his wife within the first 120 days of the 300 days which immediately preceded the birth of the child because of: 104



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) (a) the physical incapacity of the husband to have sexual intercourse with his wife; (b) the fact that the husband and wife were living separately in such a way that sexual intercourse was not possible; or (c) serious illness of the husband, which absolutely prevented sexual intercourse; (2) That it is proved that for biological or other scientific reasons, the child could not have been that of the husband, except in the instance provided in the second paragraph of Article 164; or (3) That in case of children conceived through artificial insemination, the written authorization or ratification of either parent was obtained through mistake, fraud, violence, intimidation, or undue influence. (255a) Art. 167. The child shall be considered legitimate although the mother may have declared against its legitimacy or may have been sentenced as an adulteress. (256a)  Arts. 166 and 167 presuppose a valid marriage between the husband and the wife.  They also apply only when the child came from the mother’s womb. She has to admit that she delivered the child herself.  Only the husband (and the heirs in Art. 177) can invoke the ground under Art. 166.  In addition to the grounds in Art. 166, the legitimacy of the child can likewise be questioned on the ground that the marriage between the husband and the wife is void. o EXCEPT if the marriage is void because of Art. 36 or 53.  In the event that any of the grounds under 166 is proven, the child will be illegitimate as far as the mother is concerned. But as to the father, the child is in fact a stranger.  Art. 167 makes it impossible for the wife to file an action to impugn the legitimacy of her child.







 



 















 



PAR. (1): To defeat the presumption of legitimacy, there must by physical impossibility of access by the husband to the wife during the period of conception. Mere improbability is not enough. Impotency is the physical inability to have sex; sterility refers to the inability to procreate. The separation between the spouses must be such as to make sexual access impossible, such as when they reside in different countries or even provinces, and they have never been together during the period of conception. The illness of the husband must be of such nature as to exclude the possibility of his having sexual intercourse with his wife. The policy of the law is to confer legitimacy upon children in wedlock when access of the husband at the time of conception was not impossible. o So when in doubt, LEGITIMATE. To resolve doubt in favor of the husband would be to determine that the wife had sexual relations at the time of conception with someone other than her husband. This cannot be presumed. The law also states that when a child is born inside a marriage, sexual intercourse or access is presumed to have occurred between the husband and the wife within the first 120 days of the 300 days immediately preceding the birth of the child o And that any day within the 120-day period is deemed as the possible conception date of a child. To rebut the presumption of legitimacy, the husband and the wife must have lived separately in such a way that sexual intercourse is not possible. Mere remoteness of the wife from the husband is not sufficient to disavow paternity. The illness of the husband must be serious and must be such as to ABSOLUTELY prevent him from engaging in sexual intercourse. PAR. (2): Paternity can be successfully impugned if, for biological and scientific reasons, the offspring could not have been that of 105
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the husband. Thus, it has been held that, by laws of nature, a white couple cannot produce a black child. As to sterility, this is a relative condition both as to degree and as to time. For sterility to constitute proof of non-paternity on the ground of biological or scientific reasons, the husband must be shown to be completely sterile at the time when the child was conceived. Vasectomy is not conclusive proof of non-paternity. There must be proof that the sperm did not re-channel itself (what) Blood test cannot establish paternity, but DNA test can. DNA result that excludes the putative father from paternity is conclusive proof of non-paternity. If the probability of paternity resulting from DNA is 99.9%, this creates a refutable presumption of paternity. If it is less than 99.9%, it is merely corroborative. PAR. (3): The mistake, fraud, intimidation or undue influence can be exerted by not only the spouses against each other but also by third persons on both of the spouses or any one of them. If the insemination is homologous, it is nonsense to impugn the legitimacy on the ground that 164 (consent in a public instrument and duly recorded) was not complied with. But, if the insemination was in fact homologous but was not intended to be that way, the husband can impugn the legitimacy on the ground of physical impossibility. o Example: Husband donates sperm to sperm bank. Wife gets herself impregnated with it. Then husband can still impugn. Of course, if the insemination is heterologous, he may impugn the legitimacy for not following the requirements of Article 164 within the prescriptive period. o It is not the heterologous-ness (lol) of the procedure but the fact that 164 was not observed which is the heart of



the ground. Of course, if 164 was observed, the husband can no longer impugn. Art. 168. If the marriage is terminated and the mother contracted another marriage within three hundred days after such termination of the former marriage, these rules shall govern in the absence of proof to the contrary: (1) A child born before one hundred eighty days after the solemnization of the subsequent marriage is considered to have been conceived during the former marriage, provided it be born within three hundred days after the termination of the former marriage; (2) A child born after one hundred eighty days following the celebration of the subsequent marriage is considered to have been conceived during such marriage, even though it be born within the three hundred days after the termination of the former marriage. (259a)  Reason: Because access to sex is presumed during the subsistence of the marriage  It is also important to remember that a child born OR conceived before a decree of nullity has BECOME FINAL is legitimate.  The rules in Art. 168 will not apply in case there are convincing proofs of filiation that the father of the child is the previous husband or subsequent husband. The rules apply only “in the absence of proof to the contrary.”  The rules also do not give any presumption as to legitimacy or illegitimacy but merely state when the child is considered to have been conceived. o Legitimacy depends on the status of the marriage where it is deemed conceived.
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The alleged father when this rule is applied can still impugn the legitimacy on the basis of the grounds laid down in Art. 166 and within the prescriptive periods in Art. 170.



Art. 169. The legitimacy or illegitimacy of a child born after three hundred days following the termination of the marriage shall be proved by whoever alleges such legitimacy or illegitimacy. (261a)  300 days is the longest gestation period recognized by the law  Hence, after 300 days, there are no more presumptions. The father of the child could be anybody, including the former husband. It could be that they had sex again after the decree. Art. 170. The action to impugn the legitimacy of the child shall be brought within one year from the knowledge of the birth or its recording in the civil register, if the husband or, in a proper case, any of his heirs, should reside in the city or municipality where the birth took place or was recorded. If the husband or, in his default, all of his heirs do not reside at the place of birth as defined in the first paragraph or where it was recorded, the period shall be two years if they should reside in the Philippines; and three years if abroad. If the birth of the child has been concealed from or was unknown to the husband or his heirs, the period shall be counted from the discovery or knowledge of the birth of the child or of the fact of registration of said birth, whichever is earlier. (263a) Art. 171. The heirs of the husband may impugn the filiation of the child within the period prescribed in the preceding article only in the following cases: (1) If the husband should died before the expiration of the period fixed for bringing his action;



(2) If he should die after the filing of the complaint without having desisted therefrom; or (3) If the child was born after the death of the husband. (262a)  PARTIES: Impugning the legitimacy of the child is a strict and personal right, and cannot be set up by way of defense or as a collateral issue.  Legitimacy can only be impugned in a direct attack precisely filed for the purpose of assailing the legitimacy of the said child.  The law puts the father as the ultimate arbiter to decide whether to file the case as he ought to know if the child is his.  If the wife’s paramour files a custody case for the child, the case should be dismissed because only the husband can impugn the legitimacy of the child.  Parties, other than the husband and those in Art. 171, can impugn legitimacy, however, if what they’re assailing is whether the mother indicated in the birth certificate is really the biological mother of the person. 170 and 171 only applies if it is uncontroverted that the child is the offspring of the mother.  Impugning the legitimacy of a child cannot be made in an action for partition as this is a collateral attack  However, if one of the issues is the right of a particular person to inherit considering the assertion that the alleged heir was not in fact the child of the deceased, a determination of filiation can be made.  The heirs which can substitute the husband are all kinds of heirs, whether testamentary, legal, compulsory or voluntary.  PRESCRIPTIVE PERIODS: As bastardization of a child is a very serious matter which public policy does not encourage, the periods are relatively shorter compared to others. o 1 year = if impugner resides in the same city or municipality where the birth took place or was recorded 107
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Chapter 2. Proof of Filiation Art. 172. The filiation of legitimate children is established by any of the following: (1) The record of birth appearing in the civil register or a final judgment; or (2) An admission of legitimate filiation in a public document or a private handwritten instrument and signed by the parent concerned. In the absence of the foregoing evidence, the legitimate filiation shall be proved by: (1) The open and continuous possession of the status of a legitimate child; or (2) Any other means allowed by the Rules of Court and special laws. (265a, 266a, 267a)  Testing physical resemblance to prove filiation will not suffice in this present age of DNA testing  Art. 172 can be used not only to prove legitimacy but also illegitimacy.  This article does not derogate from the declaration made by law that those born within a valid marriage are legitimate and those outside are illegitimate. It only provides for the proofs necessary once a claim for legitimacy or illegitimacy is made. o Hence, the documents under Art. 172 may pale in legal significance upon a clear showing that the children were



   



 







born inside a valid marriage in case of legitimate filiation, or outside a valid marriage in case of illegitimate filiation. RECORD OF BIRTH: Because it is a public document, so it is prima facie evidence of the facts therein stated. As prima facie evidence, it will be enough to establish filiation if unrebutted. The father should sign the record of birth to establish filiation. If he did not, and the mother, or doctor, or registrar is the one which placed his name there, the record of birth is incompetent evidence of paternity of said child. The birth certificate signed by the parents is adequate proof of paternity without need of further court action. FINAL JUDGMENT: Also a public document and is binding. A final judgment, however, based on a compromise agreement where the parties stipulated on the status of a person is void. ADMISSION IN PUBLIC OR PRIVATE HANDWRITTEN DOCUMENT: This is a complete act of recognition without need of court action. If the document is not in the handwriting of the supposed parent or not a public instrument, it will not qualify under the law. Also, a private document must be handwritten AND signed by the parents to be adequate proofs of filiation. o Handwritten love letter by the husband to his paramour promising that he will be a good father to her child is competent proof of illegitimate filiation. OPEN AND CONTINUOUS POSSESSION OF LEGITIMATE STATUS: “Continuous” does not mean that the concession of status shall continue forever but only that it shall not be of an intermittent character while it continues. The possession of such status means that the father has treated the child as his own, directly and not through others, spontaneously and without concealment, though without publicity. 108
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There must be showing of the permanent intention of the supposed father to consider the child as his own, by continuous and clear manifestation of paternal affection and care. Paternal affection and care must not be attributed to pure charity. Such acts must be of such nature that they reveal not only the conviction of paternity, but also the apparent desire to have and treat the child as such in all relations in society and in life, not accidentally, but continuously. This evidence must be clear and convincing. Examples; sending the child to school, paying for tuition, buying books and uniforms, giving monthly allowance, calling the child “hija”, allowing to use rest house, paying for long distance phone calls, and allowing to use his surname in scholastic records. In a case where the alleged father only met the child 4 times to give him money, the court did not hold such as open and continuous possession of status. EVIDENCE UNDER ROC: Pictures, typewritten letters, affidavits, baptismal record, and canonical records DO NOT constitute proof of filiation. However, in Mendoza vs. CA, the court held that since evidence allowed by ROC can be used, then baptismal certificate, a judicial admission, family bible where his name has been entered, common reputation respecting his pedigree, admission by silence and testimony of witnesses may be admissible. RULE ON BAPTISMAL CERTIFICATE: Father must have participated in the preparation of the same. DNA Testing is a valid means of determining paternity. o Not because of the Frye Test or Daubert Test, but because evidence is admissible if it is relevant and not allowed by the rules on evidence.







The Court may not issue an order for DNA testing if such will only be corroborative. If there is already a preponderance of evidence of filiation, then no need for DNA testing.



Art. 173. The action to claim legitimacy may be brought by the child during his or her lifetime and shall be transmitted to the heirs should the child die during minority or in a state of insanity. In these cases, the heirs shall have a period of five years within which to institute the action.  A petition to establish filiation is an action in rem as it involves the status of a person. o Hence failure to serve summons will not deprive the court of jurisdiction as long as there is publication  Inasmuch as the right of action to claim legitimacy lasts during the child’s lifetime, he or she may exercise it either against the presumed parents, or his or her heirs. Art. 174. Legitimate children shall have the right: (1) To bear the surnames of the father and the mother, in conformity with the provisions of the Civil Code on Surnames; (2) To receive support from their parents, their ascendants, and in proper cases, their brothers and sisters, in conformity with the provisions of this Code on Support; and (3) To be entitled to the legitimate and other successional rights granted to them by the Civil Code. (264a)  A legitimate child can file a case within his or her lifetime, can use as proof of filiation, any of those provided by Art. 172. o Whereas, an illegitimate child, to file a case within his or her lifetime, can only use the proofs in the 1st par. of 172. o If the illegitimate child wants to use the proofs in the 2nd par. of 172, the case should be filed within the lifetime of the supposed parent. 109
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The right to claim legitimacy is transmissible to heirs. Whereas, the right of an illegitimate child to claim his or her status is not transmissible to heirs. As to support, a legitimate child can receive support from any direct ascendant or descendant. Whereas, an illegitimate child can only up to his or her grandparents and grandchildren. An illegitimate child shall also receive only half of what a legitimate child gets as part of their legitime. An illegitimate child shall generally bear the surname of the mother, while a legitimate one shall principally bear the father’s surname. An illegitimate child cannot also inherit from legitimate children and relatives of his or her father or mother through intestate succession. Chapter 3. Illegitimate Children



Art. 175. Illegitimate children may establish their illegitimate filiation in the same way and on the same evidence as legitimate children. The action must be brought within the same period specified in Article 173, except when the action is based on the second paragraph of Article 172, in which case the action may be brought during the lifetime of the alleged parent. (289a)  PROBLEM: A and B (man) are married. C (woman) and D are married as well. B and C enter into a sexual relationship. As a result, X is born. Can X file a claim of illegitimacy against B? o No. Because that will be tantamount to impugning his legitimacy as he is presumed to be a legitimate child within the marriage of C and D. o X can only file a claim against B, if D successfully impugns his legitimacy in a direct attack filed for the purpose.



 







A judicial testimony which has not been rebutted and, in fact, not disputed by the alleged father, is sufficient to prove paternity. Proof of illegitimate filiation must be clear and convincing. o Thus, if the birth of the illegitimate child is way beyond 9 months from the approximate time of conception resulting from the alleged sexual intercourse between the parties, this can negate any claim of filiation. [Other things discussed in this part have already been previously discussed in other articles]



Art. 176. Illegitimate children shall use the surname and shall be under the parental authority of their mother, and shall be entitled to support in conformity with this Code. The legitime of each illegitimate child shall consist of one-half of the legitime of a legitimate child. Except for this modification, all other provisions in the Civil Code governing successional rights shall remain in force. (287a)  In Briones vs. Miguel, the father is not given parental authority notwithstanding his recognition that the child is his. It might turn out that the alleged putative father might be the real father, hence to prevent a person from exercising parental authority over a child who might not be his, the parental authority over an illegitimate child is solely given to the mother.  SIR: Briones is too strict. If the father recognizes the child, and he lives with the child and the mother (although without marriage or under a void marriage), Article 211 should apply. o Art. 211 – father’s decision shall prevail in case of disagreement, unless there is a judicial order to the contrary.  Illegitimate children are entitled to the father’s support even though the latter has no parental authority over them. 110
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SURNAMES: Illegitimate children may use the surname of their father if their filiation has been expressly recognized by the father through the record of birth appearing in the civil register, or when an admission in a public document or private handwritten instrument is made by the father.







Chapter 4. Legitimated Children Art. 177. Only children conceived and born outside of wedlock of parents who, at the time of the conception of the former, were not disqualified by any impediment to marry each other may be legitimated. (269a) Art. 178. Legitimation shall take place by a subsequent valid marriage between parents. The annulment of a voidable marriage shall not affect the legitimation.(270a) Art. 179. Legitimated children shall enjoy the same rights as legitimate children. (272a) Art. 180. The effects of legitimation shall retroact to the time of the child's birth. (273a)  Legitimation is purely a statutory creation. Before a child is legitimated, the requirements of the law must be mandatorily complied with.  They can be applied retroactively as they are remedial in nature. Thus, the requirements below can be applied to children who cannot be or are not legitimated prior to the Family Code.  However, while a legitimating statute adopted after the birth of an illegitimate child may have the effect of legitimating the child, it will not affect property rights which have already vested.



 



REQUIREMENTS: o The parents do not suffer any legal impediment, or are only disqualified because at least one of them is a minor o The child has been conceived AND born outside of a valid marriage. (if conceived OR born inside a marriage, then legitimate already) o The parents subsequently enter into a valid marriage. Annulment of a voidable marriage shall not affect legitimation. Legitimation retroacts to the date of the child’s birth. They shall have the same rights as legitimate children.



Art. 181. The legitimation of children who died before the celebration of the marriage shall benefit their descendants. (274)  Remember, there are differences in rights brought about by illegitimacy, especially in succession and support. Art. 182. Legitimation may be impugned only by those who are prejudiced in their rights, within five years from the time their cause of action accrues.  The term “rights” generally refer to successional rights. So “time when cause of action accrues” is usually the death of decedent.
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TITLE VII - ADOPTION Republic Act No. 8552 February 25, 1998 AN ACT ESTABLISHING THE RULES AND POLICIES ON THE DOMESTIC ADOPTION OF FILIPINO CHILDREN AND FOR OTHER PURPOSES ARTICLE I GENERAL PROVISIONS Section 1. Short Title. – This Act shall be known as the "Domestic Adoption Act of 1998." Section 2. Declaration of Policies. – (a) It is hereby declared the policy of the State to ensure that every child remains under the care and custody of his/her parent(s) and be provided with love, care, understanding and security towards the full and harmonious development of his/her personality. Only when such efforts prove insufficient and no appropriate placement or adoption within the child's extended family is available shall adoption by an unrelated person be considered. (b) In all matters relating to the care, custody and adoption of a child, his/her interest shall be the paramount consideration in accordance with the tenets set forth in the United Nations (UN) Convention on the Rights of the Child; UN Declaration on Social and Legal Principles Relating to the Protection and Welfare of Children with Special Reference to Foster Placement and Adoption, Nationally and Internationally; and the Hague Convention on the Protection of Children and Cooperation in Respect of Intercountry Adoption. Toward this end, the State shall provide alternative protection and assistance through foster care or adoption for every child who is neglected, orphaned, or abandoned. (c) It shall also be a State policy to:



(i) Safeguard the biological parent(s) from making hurried decisions to relinquish his/her parental authority over his/her child; (ii) Prevent the child from unnecessary separation from his/her biological parent(s); (iii) Protect adoptive parent(s) from attempts to disturb his/her parental authority and custody over his/her adopted child. Any voluntary or involuntary termination of parental authority shall be administratively or judicially declared so as to establish the status of the child as "legally available for adoption" and his/her custody transferred to the Department of Social Welfare and Development or to any duly licensed and accredited child-placing or child-caring agency, which entity shall be authorized to take steps for the permanent placement of the child; (iv) Conduct public information and educational campaigns to promote a positive environment for adoption; (v) Ensure that sufficient capacity exists within government and private sector agencies to handle adoption inquiries, process domestic adoption applications, and offer adoptionrelated services including, but not limited to, parent preparation and post-adoption education and counseling; and (vi) Encourage domestic adoption so as to preserve the child's identity and culture in his/her native land, and only when this is not available shall intercountry adoption be considered as a last resort. Section 3. Definition of Terms. – For purposes of this Act, the following terms shall be defined as: (a) "Child" is a person below eighteen (18) years of age. 112



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) (b) "A child legally available for adoption" refers to a child who has been voluntarily or involuntarily committed to the Department or to a duly licensed and accredited childplacing or child-caring agency, freed of the parental authority of his/her biological parent(s) or guardian or adopter(s) in case of rescission of adoption. (c) "Voluntarily committed child" is one whose parent(s) knowingly and willingly relinquishes parental authority to the Department. (d) "Involuntarily committed child" is one whose parent(s), known or unknown, has been permanently and judicially deprived of parental authority due to abandonment; substantial, continuous, or repeated neglect; abuse; or incompetence to discharge parental responsibilities. (e) "Abandoned child" refers to one who has no proper parental care or guardianship or whose parent(s) has deserted him/her for a period of at least six (6) continuous months and has been judicially declared as such. (f) "Supervised trial custody" is a period of time within which a social worker oversees the adjustment and emotional readiness of both adopter(s) and adoptee in stabilizing their filial relationship. (g) "Department" refers to the Department of Social Welfare and Development. (h) "Child-placing agency" is a duly licensed and accredited agency by the Department to provide comprehensive child welfare services including, but not limited to, receiving applications for adoption, evaluating the prospective adoptive parents, and preparing the adoption home study. (i) "Child-caring agency" is a duly licensed and accredited agency by the Department that provides twenty four (24)-











 















hour residential care services for abandoned, orphaned, neglected, or voluntarily committed children. (j) "Simulation of birth" is the tampering of the civil registry making it appear in the birth records that a certain child was born to a person who is not his/her biological mother, causing such child to lose his/her true identity and status. STATUTORY CREATION: The right to create the relationship between parent and child between persons who are generally not related by nature exists only by virtue of a statute providing for adoption. All statutory requirements for adoption must be met, and where a court issues an adoption decree despite the fact that all the said requirements are not met, such decree is a nullity. o Thus, a child by adoption cannot inherit from the parent by adoption unless the act of adoption has been done in strict accord with the statute. The burden of proof in establishing adoption is upon the person claiming such relationship. However, if the mandatory requirements are present but there are only irregularities, substantial compliance of the mandatory requirements is enough. (reasonable degree of liberality) As long as the petition for adoption was sufficient in form and in substance in accordance with the law in governance at the time it was filed, the Court acquired jurisdiction and retains it until it fully disposes of the case. PHILOSOPHY BEHIND ADOPTION: The present tendency is geared more toward the promotion of the welfare of the child and the enhancement of his or her opportunities for a useful and happy life. Adoption statutes, being humane and salutary, hold the interest and welfare of the child to be of paramount consideration and are designed to provide homes, parental care and education for 113



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition)







unfortunate, needy or orphaned children and give them the protection of society and family in the person of the adopter. It also allows childless couples or persons to experience the joys of parenthood and legally give them a child in the person of the adopted for the manifestation of their natural parental instincts. Every reasonable intendment should be sustained to promote and fulfill those noble and compassionate objectives of the law.



ARTICLE II PRE-ADOPTION SERVICES Section 4. Counseling Service. – The Department shall provide the services of licensed social workers to the following: (a) Biological Parent(s) – Counseling shall be provided to the parent(s) before and after the birth of his/her child. No binding commitment to an adoption plan shall be permitted before the birth of his/her child. A period of six (6) months shall be allowed for the biological parent(s) to reconsider any decision to relinquish his/her child for adoption before the decision becomes irrevocable. Counseling and rehabilitation services shall also be offered to the biological parent(s) after he/she has relinquished his/her child for adoption. Steps shall be taken by the Department to ensure that no hurried decisions are made and all alternatives for the child's future and the implications of each alternative have been provided. (b) Prospective Adoptive Parent(s) – Counseling sessions, adoption fora and seminars, among others, shall be provided to prospective adoptive parent(s) to resolve possible adoption issues and to prepare him/her for effective parenting. (c) Prospective Adoptee – Counseling sessions shall be provided to ensure that he/she understands the nature and



 



effects of adoption and is able to express his/her views on adoption in accordance with his/her age and level of maturity. All principal parties to the adoption require counselling: the biological parents, the adopter, and the adoptee. Counseling sessions ensure that the parties are well prepared psychologically, emotionally and legally to enter a new phase in their lives with very significant impact not only on themselves but on the society as a whole.



Section 5. Location of Unknown Parent(s). – It shall be the duty of the Department or the child-placing or child-caring agency which has custody of the child to exert all efforts to locate his/her unknown biological parent(s). If such efforts fail, the child shall be registered as a foundling and subsequently be the subject of legal proceedings where he/she shall be declared abandoned.  SEARCH FOR BIOLOGICAL PARENTS: The natural and biological parents are always given the preference in the custody of their own children. Hence, before adoption can proceed, the law requires that the child’s parents, if unknown, must be located and that all reasonable means are exhausted to look for them.  Ex. Announcement on radio and TV, publication in a newspaper with the photo of the child, and notices in the locality/residence of the child informing the public of the intended adoption. Section 6. Support Services. – The Department shall develop a preadoption program which shall include, among others, the above mentioned services.  The whole adoption process involves two phases. The first phase is the administrative phase done by the DSWD. o This is when the DSWD issues a certification that a child is legally available for adoption. 114
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The second phase is the judicial phase where the proper family court issues will finally issue the decree. The whole process is governed by RA 9523 (pages 710-715)



ARTICLE III ELIGIBILITY Section 7. Who May Adopt. – The following may adopt: (a) Any Filipino citizen of legal age, in possession of full civil capacity and legal rights, of good moral character, has not been convicted of any crime involving moral turpitude, emotionally and psychologically capable of caring for children, at least sixteen (16) years older than the adoptee, and who is in a position to support and care for his/her children in keeping with the means of the family. The requirement of sixteen (16) year difference between the age of the adopter and adoptee may be waived when the adopter is the biological parent of the adoptee, or is the spouse of the adoptee's parent; (b) Any alien possessing the same qualifications as above stated for Filipino nationals: Provided, That his/her country has diplomatic relations with the Republic of the Philippines, that he/she has been living in the Philippines for at least three (3) continuous years prior to the filing of the application for adoption and maintains such residence until the adoption decree is entered, that he/she has been certified by his/her diplomatic or consular office or any appropriate government agency that he/she has the legal capacity to adopt in his/her country, and that his/her government allows the adoptee to enter his/her country as his/her adopted son/daughter: Provided, Further, That the requirements on residency and certification of the alien's



qualification to adopt in his/her country may be waived for the following: (i) a former Filipino citizen who seeks to adopt a relative within the fourth (4th) degree of consanguinity or affinity; or (ii) one who seeks to adopt the legitimate son/daughter of his/her Filipino spouse; or (iii) one who is married to a Filipino citizen and seeks to adopt jointly with his/her spouse a relative within the fourth (4th) degree of consanguinity or affinity of the Filipino spouse; or (c) The guardian with respect to the ward after the termination of the guardianship and clearance of his/her financial accountabilities. Husband and wife shall jointly adopt, except in the following cases: (i) if one spouse seeks to adopt the legitimate son/daughter of the other; or (ii) if one spouse seeks to adopt his/her own illegitimate son/daughter: Provided, However, that the other spouse has signified his/her consent thereto; or (iii) if the spouses are legally separated from each other. In case husband and wife jointly adopt, or one spouse adopts the illegitimate son/daughter of the other, joint parental authority shall be exercised by the spouses.  QUALIFICATIONS: For as long as the statutory qualifications, exclusion and requirements for adoption provided above are met, relatives by blood or affinity are not excluded from adopting one another.  It must be importantly emphasized, however, that as a policy of the State, all measures to maintain the natural parents’ authority and custody of their children must be encouraged and implemented. Only when such efforts prove to be insufficient and 115
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no appropriate placement or adoption within the child’s extended family is available shall adoption by an unrelated person be considered. CAPACITY FOR ADOPTIVE PARENTHOOD: o Filipino citizen o Legal age o In possession of full civil capacity and legal rights o Good moral character o Not been convicted of any crime involving moral turpitude o Emotionally and psychologically capable of caring for children o Generally, 16 years older than the adoptee o Must be in a position to support and care for his/her children in keeping with the means of the family. The last requirement is important because adoption should not be granted if the prospective parents’ own children will be detrimentally affected by the entry of the would-be adopted child in the family. In evaluating prospective parents, there are other factors to be considered such as, but not limited to o Total personality of the applicants o Emotional maturity o Quality of marital relationship o Feeling about children o Feeling about childlessness and readiness to adopt o Motivation While adoption aims to approximate natural filiation as much as possible, it is still the best interest of the adoptee which is the principal consideration Public policy, therefore, favors adoption by a family of the same race, religion, & intellectual ability as the child.



In one case, the Court allowed the biological mother’s (a Roman Catholic) withdrawal of consent upon learning that the adoptive parents were of Jewish faith. o In another case, the Court approved the adoption only upon agreement of the adoptive parents that they will raise the child in the Roman Catholic faith. o However, in another case, the court allowed a Black man to adopt the illegitimate white child of his wife. o Here the Court held that a difference in race or religion may have relevance in adoption proceedings, but such difference alone cannot be decisive in determining what is best for the welfare of the child and does not permit the court to ignore other relevant considerations. CONVICTION NECESSARY: Conviction, not mere allegation, of a crime involving moral turpitude. Pardon would not erase the disqualification since the provision refers to the fact of conviction and not to the penalty imposed. The term “moral turpitude” is in connection with one’s ability to rear a child so it will not be affected by pardon. AGE DIFFERENCE: General rule: 16 age difference between adopter and adoptee. o An 18 year difference was argued to be too wide. It would disqualify a lot of prospective adopters o The trade-off was between trying to approximate natural filiation against that of disqualifying a lot of prospective adopters which was pointed out to be inconsistent with the principle that adoption be for the benefit of the child. EXCEPTION; Visit codal for instances where the 16 year age difference is waived. ADVANCED AGE OF PROSPECTIVE PARENTS: This is a factor to consider but not entirely determinative if one should be allowed o
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to adopt or not, especially if shown to be healthy despite of advanced age. ALIENS: Can generally adopt as long as they have all the qualifications possessed by a Filipino national to adopt. Visit codal for the 3 requirements for an alien to adopt (diplomatic relations; residency; certificate of legal capacity) The requirements on residency and certification of the alien’s qualification to adopt in his/her country MAY be waived under certain conditions (visit codal). However, this waiver is not automatic but merely DISCRETIONARY. o Hence, depending on the appreciation of the court or proper administrative body, the waiver of the requirement of residency and certification may or may not be allowed. Paramount interest of the child is still the decisive point. o The grounds for waiver, being exceptions, must therefore be strictly construed. If a Filipino adopts an alien, such fact will not grant citizenship on the alien because the law on adoption is not a law on naturalization. GUARDIANSHIP RELATION: As guardian, the power is limited to that of management of the ward’s properties. He or she possesses no power to dispose of any part of such property without court approval. The requirement of termination of guardianship (which requires final accounting) as a pre-requisite to adoption by the guardian of his or her ward is to prevent unscrupulous guardians from escaping liability for their impropriety. JOINT ADOPTION OF HUSBAND AND WIFE: The general rule is that both husband and wife should jointly adopt. There are only 3 instances where one spouse alone should adopt (visit codal).







In case of conflict between husband and wife, the father’s decision shall prevail. o Unless there is a judicial order to the contrary.



Section 8. Who May Be Adopted. – The following may be adopted: (a) Any person below eighteen (18) years of age who has been administratively or judicially declared available for adoption; (b) The legitimate son/daughter of one spouse by the other spouse; (c) An illegitimate son/daughter by a qualified adopter to improve his/her status to that of legitimacy; (d) A person of legal age if, prior to the adoption, said person has been consistently considered and treated by the adopter(s) as his/her own child since minority; (e) A child whose adoption has been previously rescinded; or (f) A child whose biological or adoptive parent(s) has died: Provided, That no proceedings shall be initiated within six (6) months from the time of death of said parent(s).  GENERAL RULE: only minors may be adopted. Persons of legal age may be presumed to be able to support themselves.  EXCEPTIONS: Paragraphs (b), (c), and (d) of this article.  Paragraph (d) is referred to as de facto adoption.  De facto adoption is made an exception to the minority rule on the assumption that the formal adoption was omitted while the person was still a minor and the reason for the omission could be inaction or postponement.  The child could have been adopted, but the adopter failed to do so. If the child could have been adopted during minority, said child could be adopted after reaching legal age.
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De facto adoption must, however, be converted to legal adoption with court approval for all privileges, rights and duties of the adopter and adoptee to legally attach







Section 9. Whose Consent is Necessary to the Adoption. – After being properly counseled and informed of his/her right to give or withhold his/her approval of the adoption, the written consent of the following to the adoption is hereby required: (a) The adoptee, if ten (10) years of age or over; (b) The biological parent(s) of the child, if known, or the legal guardian, or the proper government instrumentality which has legal custody of the child; (c) The legitimate and adopted sons/daughters, ten (10) years of age or over, of the adopter(s) and adoptee, if any; (d) The illegitimate sons/daughters, ten (10) years of age or over, of the adopter if living with said adopter and the latter's spouse, if any; and (e) The spouse, if any, of the person adopting or to be adopted.  WRITTEN CONSENT: Considering that an adoption decree introduces a stranger into an existing family unit, the mandatory written consent required by law is the State’s way of assuring itself that all members of the family have been consulted and are amenable to the introduction of a new member in the home.  By requiring consent, the adopter psychologically and emotionally prepares the members of the family to the idea of adoption instead of forcefully imposing upon them the adoptee.  The person whose consent is required is not required to testify in court, their written consent should just be attached to the petition. o The adopter himself can just testify that he obtained the consent of those persons required to consent, and such were attached in the petition.











 







It was held, however, that the natural parents are not absolutely required to consent to the adoption. If they have abandoned the child, consent by the guardian ad litem suffices. (NOTE: you know how technical the term “abandonment” can get, right?) If the child is illegitimate and the paternity of the child is disputed, the mother’s consent will suffice for the adoption. If the child is recognized, however, both should consent. CAN THE NATURAL PARENTS BE ALLOWED TO WITHDRAW THEIR CONSENT TO THE ADOPTION OF THEIR NATURAL CHILD PRIOR TO AN ADOPTION DECREE? It appears that, under the law, there is statutory estoppel created after 6 months on the part of the biological parents. (Sir believes this is harsh. Should have been a mere presumption of incapacity to be parents after the 6-month period. Should be mere shift of burden of proof to prove that withdrawal of their consent is for the best interest of the child. The “best interest of the child” is an implicit but real exception to the irrevocability rule after 6 months) (Sir: If a decree is revoked, parental authority of the natural parents may be restored. How much more if they revoked their consent prior to the issuance of the adoption decree?)



ARTICLE IV PROCEDURE Section 10. Hurried Decisions. – In all proceedings for adoption, the court shall require proof that the biological parent(s) has been properly counseled to prevent him/her from making hurried decisions caused by strain or anxiety to give up the child, and to sustain that all measures to strengthen the family have been exhausted and that any prolonged stay of the child in his/her own home will be inimical to his/her welfare and interest. Section 11. Case Study. – No petition for adoption shall be set for hearing unless a licensed social worker of the Department, the social 118



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) service office of the local government unit, or any child-placing or child-caring agency has made a case study of the adoptee, his/her biological parent(s), as well as the adopter(s), and has submitted the report and recommendations on the matter to the court hearing such petition. At the time of preparation of the adoptee's case study, the concerned social worker shall confirm with the Civil Registry the real identity and registered name of the adoptee. If the birth of the adoptee was not registered with the Civil Registry, it shall be the responsibility of the concerned social worker to ensure that the adoptee is registered. The case study on the adoptee shall establish that he/she is legally available for adoption and that the documents to support this fact are valid and authentic. Further, the case study of the adopter(s) shall ascertain his/her genuine intentions and that the adoption is in the best interest of the child. The Department shall intervene on behalf of the adoptee if it finds, after the conduct of the case studies, that the petition should be denied. The case studies and other relevant documents and records pertaining to the adoptee and the adoption shall be preserved by the Department. Section 12. Supervised Trial Custody. – No petition for adoption shall be finally granted until the adopter(s) has been given by the court a supervised trial custody period for at least six (6) months within which the parties are expected to adjust psychologically and emotionally to each other and establish a bonding relationship. During said period, temporary parental authority shall be vested in the adopter(s). The court may motu proprio or upon motion of any party reduce the trial period if it finds the same to be in the best interest of the adoptee, stating the reasons for the reduction of the period. However, for alien adopter(s), he/she must complete the six (6)-



month trial custody except for those enumerated in Sec. 7 (b) (i) (ii) (iii). If the child is below seven (7) years of age and is placed with the prospective adopter(s) through a pre-adoption placement authority issued by the Department, the prospective adopter(s) shall enjoy all the benefits to which biological parent(s) is entitled from the date the adoptee is placed with the prospective adopter(s).  NATURE OF ADOPTION PROCEEDINGS: It is a judicial, in rem proceeding. A private adoption agreement between parties is void and does not produce any legal effect.  The fact of adoption is never presumed but must be affirmatively proved by the person claiming its existence.  No court may entertain adoption cases unless it has jurisdiction, not only over the subject matter of the case and over the parties, but also, over the res, which is the personal status not only of the person to be adopted, but also of the adopting parents.  Constructive notice to the parties by publication is sufficient. Section 13. Decree of Adoption. – If, after the publication of the order of hearing has been complied with, and no opposition has been interposed to the petition, and after consideration of the case studies, the qualifications of the adopter(s), trial custody report and the evidence submitted, the court is convinced that the petitioners are qualified to adopt, and that the adoption would redound to the best interest of the adoptee, a decree of adoption shall be entered which shall be effective as of the date the original petition was filed. This provision shall also apply in case the petitioner(s) dies before the issuance of the decree of adoption to protect the interest of the adoptee. The decree shall state the name by which the child is to be known.
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An adoption decree, once issued, cannot be collaterally attacked. The adoption decree shall be effective as of the date the original petition was filed (yes, will retroact). It shall be the duty of the interested parties or petitioners to register the decree in the LCR of the municipality where the decree is issued. It shall be the duty of the clerk of court which issued the decree to ascertain whether the same has been registered, and if this has not been done, to send a copy of said decree to the civil registry of the city or municipality where the court is functioning An adopted child can use, as her middle name, the surname of her biological mother who was not married to her biological fatheradopter.



adoption cases in the files of the court, the Department, or any other agency or institution participating in the adoption proceedings shall be kept strictly confidential. If the court finds that the disclosure of the information to a third person is necessary for purposes connected with or arising out of the adoption and will be for the best interest of the adoptee, the court may merit the necessary information to be released, restricting the purposes for which it may be used.  REASON FOR CONFIDENTIALITY: Protect the rights and interest of the natural parents, the adopters and the adoptees. Supposedly, for a fresh start for everyone. So that the child is insulated from the natural parents and for the latter to be protected as well from intrusion of the child later on.



Section 14. Civil Registry Record. – An amended certificate of birth shall be issued by the Civil Registry, as required by the Rules of Court, attesting to the fact that the adoptee is the child of the adopter(s) by being registered with his/her surname. The original certificate of birth shall be stamped "cancelled" with the annotation of the issuance of an amended birth certificate in its place and shall be sealed in the civil registry records. The new birth certificate to be issued to the adoptee shall not bear any notation that it is an amended issue.  Upon the finality of the adoption decree, the surname of the adopted shall be changed to the surname of the adopter. The original birth certificate of the adoptee shall be canceled and replaced by a new one without any indication or annotation that the same is an amended issue. The reason for this is to preserve the confidentiality of the adoption process. Section 15. Confidential Nature of Proceedings and Records. – All hearings in adoption cases shall be confidential and shall not be open to the public. All records, books, and papers relating to the



ARTICLE V EFFECTS OF ADOPTION Section 16. Parental Authority. – Except in cases where the biological parent is the spouse of the adopter, all legal ties between the biological parent(s) and the adoptee shall be severed and the same shall then be vested on the adopter(s).  The reason for the exception is the general rule that parents have joint parental authority over their common children Section 17. Legitimacy. – The adoptee shall be considered the legitimate son/daughter of the adopter(s) for all intents and purposes and as such is entitled to all the rights and obligations provided by law to legitimate sons/daughters born to them without discrimination of any kind. To this end, the adoptee is entitled to love, guidance, and support in keeping with the means of the family.  Upon the death of the adoptive parents, there are no rights or duties re-established in the natural parents. Nor does the child’s coming of age or his or her subsequent marriage affect his or her status as an adopted child.
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It must also be emphasized that the relation established by the adoption is limited to the adopting parents and does not extend to their other relatives, except as expressly provided by law. o Thus, the children of the adopted are not descendants of the adopted.



Section 18. Succession. – In legal and intestate succession, the adopter(s) and the adoptee shall have reciprocal rights of succession without distinction from legitimate filiation. However, if the adoptee and his/her biological parent(s) had left a will, the law on testamentary succession shall govern.  Between the adopter and the adoptee, the latter is considered a legitimate child for purposes of succession.  The biological parents will not get anything from the adoptee via intestate succession. (Of course, testate succession is different. The adoptee can give the free portion to his biological parents)  There is no right of representation for both the adopter and the adoptee as their relationship exists only between them. o So adoptee cannot inherit from the parent of the adopter nor can the latter inherit from the adoptee’s descendants o Right of representation is conferred by statute and our adoption laws do not confer such right.  Preterition is applicable to adopted children vis-à-vis the adopter’s last will and testament. ARTICLE VI RESCISSION OF ADOPTION Section 19. Grounds for Rescission of Adoption. – Upon petition of the adoptee, with the assistance of the Department if a minor or if over eighteen (18) years of age but is incapacitated, as guardian/counsel, the adoption may be rescinded on any of the following grounds committed by the adopter(s): (a) repeated physical and verbal



maltreatment by the adopter(s) despite having undergone counseling; (b) attempt on the life of the adoptee; (c) sexual assault or violence; or (d) abandonment and failure to comply with parental obligations. Adoption, being in the best interest of the child, shall not be subject to rescission by the adopter(s). However, the adopter(s) may disinherit the adoptee for causes provided in Article 919 of the Civil Code.  RESCISSION: Only the adoptee has standing to rescind an adoption decree. If the adoptee is a minor (including 18 year olds), he or she shall be assisted by the DSWD. o Persons over 18 years of age can file rescission for themselves, except those who are incapacitated. The latter shall still be assisted by the DSWD.  Rescission contemplates a situation where the adoption decree is valid up to the time of its termination.  MALTREATMENT: Repeated physical and verbal maltreatment by the adopter(s) despite having undergone counseling is a ground for rescission.  The ground connotes the incorrigible nature of the adopter’s character considering that, having undergone counseling, the adopter still continues to maltreat the adopted in such tormenting and injurious manner.  ATTEMPT ON LIFE: Because criminal, obviously.  SEXUAL ASSAULT OR VIOLENCE: Well, same. Also, sexual assault causes highly detrimental psychological trauma which can linger for a long period of time and may even have an effect on character of the adopted. So you don’t deserve to be an adopter anymore after that, bleh!  ABANDONMENT: Because this negates the purpose of adoption. The adopter is supposed to provide parental guidance, which in this case, he or she fails to do. 121
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DISINHERITANCE OF ADOPTEE: While the adopter cannot rescind an adoption, he or she is given the right to disinherit an adoptee Disinheritance can be effected only through a will wherein the legal cause therefor shall be specified. The grounds are enumerated in Art. 919 of the Civil Code. If the adoptee has given rise to a legal cause for disinheritance, a subsequent reconciliation between him and the adopter deprives the adopter of the right to disinherit, and renders ineffectual any disinheritance that may have been made.



Section 20. Effects of Rescission. – If the petition is granted, the parental authority of the adoptee's biological parent(s), if known, or the legal custody of the Department shall be restored if the adoptee is still a minor or incapacitated. The reciprocal rights and obligations of the adopter(s) and the adoptee to each other shall be extinguished. The court shall order the Civil Registrar to cancel the amended certificate of birth of the adoptee and restore his/her original birth certificate. Succession rights shall revert to its status prior to adoption, but only as of the date of judgment of judicial rescission. Vested rights acquired prior to judicial rescission shall be respected. All the foregoing effects of rescission of adoption shall be without prejudice to the penalties imposable under the Penal Code if the criminal acts are properly proven. ARTICLE VII VIOLATIONS AND PENALTIES Section 21. Violations and Penalties. – (a) The penalty of imprisonment ranging from six (6) years and one (1) day to twelve (12) years and/or a fine not less than Fifty thousand pesos (P50,000.00), but not more than Two hundred thousand pesos



(P200,000.00) at the discretion of the court shall be imposed on any person who shall commit any of the following acts: (i) obtaining consent for an adoption through coercion, undue influence, fraud, improper material inducement, or other similar acts; (ii) non-compliance with the procedures and safeguards provided by the law for adoption; or (iii) subjecting or exposing the child to be adopted to danger, abuse, or exploitation. (b) Any person who shall cause the fictitious registration of the birth of a child under the name(s) of a person(s) who is not his/her biological parent(s) shall be guilty of simulation of birth, and shall be punished by prision mayor in its medium period and a fine not exceeding Fifty thousand pesos (P50,000.00). Any physician or nurse or hospital personnel who, in violation of his/her oath of office, shall cooperate in the execution of the abovementioned crime shall suffer the penalties herein prescribed and also the penalty of permanent disqualification. Any person who shall violate established regulations relating to the confidentiality and integrity of records, documents, and communications of adoption applications, cases, and processes shall suffer the penalty of imprisonment ranging from one (1) year and one (1) day to two (2) years, and/or a fine of not less than Five thousand pesos (P5,000.00) but not more than Ten thousand pesos (P10,000.00), at the discretion of the court. A penalty lower by two (2) degrees than that prescribed for the consummated offense under this Article shall be imposed upon the principals of the attempt to commit any of the acts herein enumerated. Acts punishable under this Article, when committed by a syndicate or where it involves two (2) or more children shall be considered as an offense constituting child trafficking and shall merit the penalty of reclusion perpetua. 122



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) Acts punishable under this Article are deemed committed by a syndicate if carried out by a group of three (3) or more persons conspiring and/or confederating with one another in carrying out any of the unlawful acts defined under this Article. Penalties as are herein provided, shall be in addition to any other penalties which may be imposed for the same acts punishable under other laws, ordinances, executive orders, and proclamations. When the offender is an alien, he/she shall be deported immediately after service of sentence and perpetually excluded from entry to the country. Any government official, employee or functionary who shall be found guilty of violating any of the provisions of this Act, or who shall conspire with private individuals shall, in addition to the aboveprescribed penalties, be penalized in accordance with existing civil service laws, rules and regulations: Provided, That upon the filing of a case, either administrative or criminal, said government official, employee, or functionary concerned shall automatically suffer suspension until the resolution of the case. Section 22. Rectification of Simulated Births. – A person who has, prior to the effectivity of this Act, simulated the birth of a child shall not be punished for such act: Provided, That the simulation of birth was made for the best interest of the child and that he/she has been consistently considered and treated by that person as his/her own son/daughter: Provided, further, That the application for correction of the birth registration and petition for adoption shall be filed within five (5) years from the effectivity of this Act and completed thereafter: Provided, finally, That such person complies with the procedure as specified in Article IV of this Act and other requirements as determined by the Department.  NON-LIABILITY FOR SIMULATING BIRTHS: The reason for nonliability is the absence of criminal intent of the simulator.



ARTICLE VIII FINAL PROVISIONS Section 23. Adoption Resource and Referral Office. – There shall be established an Adoption Resources and Referral Office under the Department with the following functions: (a) monitor the existence, number, and flow of children legally available for adoption and prospective adopter(s) so as to facilitate their matching; (b) maintain a nationwide information and educational campaign on domestic adoption; (c) keep records of adoption proceedings; (d) generate resources to help child-caring and child-placing agencies and foster homes maintain viability; and (e) do policy research in collaboration with the Intercountry Adoption Board and other concerned agencies. The office shall be manned by adoption experts from the public and private sectors. [PROCEDURAL RULE ON ADOPTION, A.M. No. 02-6-02-SC] pages 747762



INTER-COUNTRY ADOPTION Inter-country adoption refers to the socio-legal process of adopting a Filipino child by (1) a foreign national or (2) a Filipino citizen permanently residing abroad where the petition for adoption is filed, the supervised trial custody is undertaken, and the decree of adoption is issued in the foreign country where the applicant resides, thereby creating a permanent parent-child relationship between the child and the adoptive parents. REPUBLIC ACT NO. 8043 AN ACT ESTABLISHING THE RULES TO GOVERN INTER-COUNTRY ADOPTION OF FILIPINO CHILDREN, AND FOR OTHER PURPOSES.
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PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) ARTICLE I GENERAL PROVISIONS Section 1. Short Title. — This Act shall be known as the "InterCountry Adoption Act of 1995." Sec. 2. Declaration of Policy. — It is hereby declared the policy of the State to provide every neglected and abandoned child with a family that will provide such child with love and care as well as opportunities for growth and development. Towards this end, efforts shall be exerted to place the child with an adoptive family in the Philippines. However, recognizing that inter-country adoption may be considered as allowing aliens not presently allowed by law to adopt Filipino children if such children cannot be adopted by qualified Filipino citizens or aliens, the State shall take measures to ensure that inter-country adoptions are allowed when the same shall prove beneficial to the child's best interests, and shall serve and protect his/her fundamental rights. Sec. 3. Definition of Terms. — As used in this Act. the term: (a) Inter-country adoption refers to the socio-legal process of adopting a Filipino child by a foreigner or a Filipino citizen permanently residing abroad where the petition is filed, the supervised trial custody is undertaken, and the decree of adoption is issued outside the Philippines. (b) Child means a person below fifteen (15) years of age unless sooner emancipated by law. (c) Department refers to the Department of Social Welfare and Development of the Republic of the Philippines. (d) Secretary refers to the Secretary of the Department of Social Welfare and Development. (e) Authorized and accredited agency refers to the State welfare agency or a licensed adoption agency in the country of the adopting parents which provide comprehensive social services and which is duly recognized by the Department.



(f) Legally-free child means a child who has been voluntarily or involuntarily committed to the Department, in accordance with the Child and Youth Welfare Code. (g) Matching refers to the judicious pairing of the adoptive child and the applicant to promote a mutually satisfying parent-child relationship. (h) Board refers to the Inter-country Adoption Board. ARTICLE II THE INTER-COUNTRY ADOPTION BOARD Sec. 4. The Inter-Country Adoption Board. — There is hereby created the Inter-Country Adoption Board, hereinafter referred to as the Board to act as the central authority in matters relating to intercountry adoption. It shall act as the policy-making body for purposes of carrying out the provisions of this Act, in consultation and coordination with the Department, the different child-care and placement agencies, adoptive agencies, as well as non-governmental organizations engaged in child-care and placement activities. As such, it shall: (a) Protect the Filipino child from abuse, exploitation, trafficking and/or sale or any other practice in connection with adoption which is harmful, detrimental, or prejudicial to the child; (b) Collect, maintain, and preserve confidential information about the child and the adoptive parents; (c) Monitor, follow up, and facilitate completion of adoption of the child through authorized and accredited agency; (d) Prevent improper financial or other gain in connection with an adoption and deter improper practices contrary to this Act; (e) Promote the development of adoption services including postlegal adoption; (f) License and accredit child-caring/placement agencies and collaborate with them in the placement of Filipino children; 124



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) (g) Accredit and authorize foreign adoption agency in the placement of Filipino children in their own country; and (h) Cancel the license to operate and blacklist the child-caring and placement agency or adoptive agency involved from the accreditation list of the Board upon a finding of violation of any provision under this Act. Sec. 5. Composition of the Board. — The Board shall be composed of the Secretary of the Department as ex officio Chairman, and six (6) other members to be appointed by the President for a nonrenewable term of six (6) years: Provided, That there shall be appointed one (1) psychiatrist or psychologist, two (2) lawyers who shall have at least the qualifications of a regional trial court judge, one (1) registered social worker and two (2) representatives from non-governmental organizations engaged in child-caring and placement activities. The members of the Board shall receive a per diem allowance of One thousand five hundred pesos (P1,500) for each meeting attended by them: Provided, further, That no compensation shall be paid for more than four (4) meetings a month. Sec. 6. Powers and Functions of the Board. — The Board shall have the following powers and functions: (a) to prescribe rules and regulations as it may deem reasonably necessary to carry out the provisions of this Act, after consultation and upon favorable recommendation of the different agencies concerned with the child-caring, placement, and adoption; (b) to set the guidelines for the convening of an Inter-country Adoption Placement Committee which shall be under the direct supervision of the Board; (c) to set the guidelines for the manner by which selection/matching of prospective adoptive parents and adoptive child can be made; (d) to determine a reasonable schedule of fees and charges to be exacted in connection with the application for adoption;



(e) to determine the form and contents of the application for intercountry adoption; (g) to institute systems and procedures to prevent improper financial gain in connection with adoption and deter improper practices which are contrary to this Act; (h) to promote the development of adoption services, including post-legal adoption services, (i) to accredit and authorize foreign private adoption agencies which have demonstrated professionalism, competence and have consistently pursued non-profit objectives to engage in the placement of Filipino children in their own country: Provided, That such foreign private agencies are duly authorized and accredited by their own government to conduct inter-country adoption: Provided, however, That the total number of authorized and accredited foreign private adoption agencies shall not exceed one hundred (100) a year; (j) to take appropriate measures to ensure confidentiality of the records of the child, the natural parents and the adoptive parents at all times; (k) to prepare, review or modify, and thereafter, recommend to the Department of Foreign Affairs, Memoranda of Agreement respecting inter-country adoption consistent with the implementation of this Act and its stated goals, entered into, between and among foreign governments, international organizations and recognized international non-governmental organizations; (l) to assist other concerned agencies and the courts in the implementation of this Act, particularly as regards coordination with foreign persons, agencies and other entities involved in the process of adoption and the physical transfer of the child; and (m) to perform such other functions on matters relating to intercountry adoption as may be determined by the President. 125



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) ARTICLE III PROCEDURE Sec. 7. Inter-Country Adoption as the Last Resort. — The Board shall ensure that all possibilities for adoption of the child under the Family Code have been exhausted and that inter-country adoption is in the best interest of the child. Towards this end, the Board shall set up the guidelines to ensure that steps will be taken to place the child in the Philippines before the child is placed for inter-country adoption: Provided, however, That the maximum number that may be allowed for foreign adoption shall not exceed six hundred (600) a year for the first five (5) years. Sec. 8. Who May be Adopted. — Only a legally free child may be the subject of inter-country adoption. In order that such child may be considered for placement, the following documents must be submitted to the Board: (a)Child study; (b)Birth certificate/foundling certificate; (c)Deed of voluntary commitment/decree of abandonment/death certificate of parents; (d)Medical evaluation /history; (e)Psychological evaluation, as necessary; and (f)Recent photo of the child. Sec. 9. Who May Adopt. — An alien or a Filipino citizen permanently residing abroad may file an application for inter-country adoption of a Filipino child if he/she: (a) is at least twenty-seven (27) years of age and at least sixteen (16) years older than the child to be adopted, at the time of application unless the adopter is the parent by nature of the child to be adopted or the spouse of such parent: (b) if married, his/her spouse must jointly file for the adoption;



(c) has the capacity to act and assume all rights and responsibilities of parental authority under his national laws, and has undergone the appropriate counseling from an accredited counselor in his/her country; (d) has not been convicted of a crime involving moral turpitude; (e) is eligible to adopt under his/her national law; (f) is in a position to provide the proper care and support and to give the necessary moral values and example to all his children, including the child to be adopted; (g) agrees to uphold the basic rights of the child as embodied under Philippine laws, the U.N. Convention on the Rights of the Child, and to abide by the rules and regulations issued to implement the provisions of this Act; (h) comes from a country with whom the Philippines has diplomatic relations and whose government maintains a similarly authorized and accredited agency and that adoption is allowed under his/her national laws; and (i) possesses all the qualifications and none of the disqualifications provided herein and in other applicable Philippine laws.  If a married person decides to adopt, he or she is obliged to jointly adopt with his or her spouse. The spouse shall possess the same qualifications. Sec. 10. Where to File Application. — An application to adopt a Filipino child shall be filed either with the Philippine Regional Trial Court having jurisdiction over the child, or with the Board, through an intermediate agency, whether governmental or an authorized and accredited agency, in the country of the prospective adoptive parents, which application shall be in accordance with the requirements as set forth in the implementing rules and regulations to be promulgated by the Board. 126



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) The application shall be supported by the following documents written and officially translated in English. (a) Birth certificate of applicant(s); (b) Marriage contract, if married, and divorce decree, if applicable; (c) Written consent of their biological or adoptive children above ten (10) years of age, in the form of sworn statement; (d) Physical, medical and psychological evaluation by a duly licensed physician and psychologist; (e) Income tax returns or any document showing the financial capability of the applicant(s); (f) Police clearance of applicant(s); (g) Character reference from the local church/minister, the applicant's employer and a member of the immediate community who have known the applicant(s) for at least five (5) years; and (h) Recent postcard-size pictures of the applicant(s) and his immediate family; The Rules of Court shall apply in case of adoption by judicial proceedings. Sec. 11. Family Selection/Matching. — No child shall be matched to a foreign adoptive family unless it is satisfactorily shown that the child cannot be adopted locally. The clearance, as issued by the Board, with the copy of the minutes of the meetings, shall form part of the records of the child to be adopted. When the Board is ready to transmit the Placement Authority to the authorized and accredited inter-country adoption agency and all the travel documents of the child are ready, the adoptive parents, or any one of them, shall personally fetch the child in the Philippines.  Matching refers to the judicious pairing of the applicant and the child to promote a mutually satisfying parent-child relationship. Sec. 12. Pre-adoptive Placement Costs. — The applicant(s) shall bear the following costs incidental to the placement of the child;



(a) The cost of bringing the child from the Philippines to the residence of the applicant(s) abroad, including all travel expenses within the Philippines and abroad; and (b) The cost of passport, visa, medical examination and psychological evaluation required, and other related expenses. Sec. 13. Fees, Charges and Assessments. — Fees, charges, and assessments collected by the Board in the exercise of its functions shall be used solely to process applications for inter-country adoption and to support the activities of the Board. Sec. 14. Supervision of Trial Custody. — The governmental agency or the authorized and accredited agency in the country of the adoptive parents which filed the application for inter-country adoption shall be responsible for the trial custody and the care of the child. It shall also provide family counseling and other related services. The trial custody shall be for a period of six (6) months from the time of placement. Only after the lapse of the period of trial custody shall a decree of adoption be issued in the said country a copy of which shall be sent to the Board to form part of the records of the child. During the trial custody, the adopting parent(s) shall submit to the governmental agency or the authorized and accredited agency, which shall in turn transmit a copy to the Board, a progress report of the child's adjustment. The progress report shall be taken into consideration in deciding whether or not to issue the decree of adoption. The Department of Foreign Affairs shall set up a system by which Filipino children sent abroad for trial custody are monitored and checked as reported by the authorized and accredited inter-country adoption agency as well as the repatriation to the Philippines of a Filipino child whose adoption has not been approved. Sec. 15. Executive Agreements. — The Department of Foreign Affairs, upon representation of the Board, shall cause the preparation of Executive Agreements with countries of the foreign adoption 127



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) agencies to ensure the legitimate concurrence of said countries in upholding the safeguards provided by this Act. ARTICLE IV PENALTIES Sec. 16. Penalties. — (a) Any person who shall knowingly participate in the conduct or carrying out of an illegal adoption, in violation of the provisions of this Act, shall be punished with a penalty of imprisonment ranging from six (6) years and one (1) day to twelve (12) years and/or a fine of not less than Fifty thousand pesos (P50,000), but not more than Two hundred thousand pesos (P200.000), at the discretion of the court. For purposes of this Act, an adoption is illegal if it is effected in any manner contrary to the provisions of this Act or established State policies, its implementing rules and regulations, executive agreements, and other laws pertaining to adoption. Illegality may be presumed from the following acts: (1) consent for an adoption was acquired through, or attended by coercion, fraud, improper material inducement; (2) there is no authority from the Board to effect adoption; (3) the procedures and safeguards placed under the law for adoption were not complied with; and (4) the child to be adopted is subjected to, or exposed to danger, abuse and exploitation. (b) Any person who shall violate established regulations relating to the confidentiality and integrity of records, documents and communications of adoption applications, cases and processes shall suffer the penalty of imprisonment ranging from one (1) year and one (1) day to two (2) years, and/or a fine of not less than Five thousand pesos (P5,000), but not more than Ten thousand pesos (P10,000), at the discretion of the court.



A penalty lower by two (2) degrees than that prescribed for the consummated felony under this Article shall be imposed upon the principals of the attempt to commit any of the acts herein enumerated. Acts punishable under this Article, when committed by a syndicate or where it involves two or more children shall be considered as an offense constituting child trafficking and shall merit the penalty of reclusion perpetua. Acts punishable under this Article are deemed committed by a syndicate if carried out by a group of three (3) or more persons conspiring and/or confederating with one another in carrying out any of the unlawful acts defined under this Article. Penalties as are herein provided shall be in addition to any other penalties which may be imposed for the same acts punishable under other laws, ordinances, executive orders, and proclamations. Sec. 17. Public Officers as Offenders. — Any government official, employee or functionary who shall be found guilty of violating any of the provisions of this Act, or who shall conspire with private individuals shall, in addition to the above-prescribed penalties, be penalized in accordance with existing civil service laws, rules and regulations: Provided, That upon the filing of a case, either administrative or criminal, said government official, employee or functionary concerned shall automatically suffer suspension until the resolution of the case.
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TITLE VIII SUPPORT Art. 194. Support comprises everything indispensable for sustenance, dwelling, clothing, medical attendance, education and transportation, in keeping with the financial capacity of the family. The education of the person entitled to be supported referred to in the preceding paragraph shall include his schooling or training for some profession, trade or vocation, even beyond the age of majority. Transportation shall include expenses in going to and from school, or to and from place of work. (290a)  SUPPORT: As a general rule, includes whatever is necessary to keep a person alive.  The clause “in keeping with the financial position of the family determines the amount of support to be given.  In the 2nd par., the word “schooling” refers to formal education while the term “training” refers to non-formal education. Art. 195. Subject to the provisions of the succeeding articles, the following are obliged to support each other to the whole extent set forth in the preceding article: (1) The spouses; (2) Legitimate ascendants and descendants; (3) Parents and their legitimate children and the legitimate and illegitimate children of the latter; (4) Parents and their illegitimate children and the legitimate and illegitimate children of the latter; and (5) Legitimate brothers and sisters, whether of full or halfblood (291a)  MANDATORY NATURE: The very nature of support as a mandatory and essential obligation demands that the same



 



 







 



cannot be waived, renounced, transmitted, or compensated as such obligation is necessary for the existence, survival, and wellbeing of the individual ought to be supported. o Any waiver is void for being contrary to law, morals, public policy. Most sacred and important of all obligations. Others may fail but this one should never unless for a valid cause. An agreement to dismiss a case for support provided that the defendant will not pursue the counterclaim will not bar the petitioner from later on filing another case for support. The agreement is tantamount to a waiver of the right to future support which cannot be countenanced. BETWEEN SPOUSES: Presupposes a valid marriage between the parties. It is the marriage which creates the obligation to support Dadivas de Villanueva v. Villanueva: SC allowed separate maintenance to be given to the wife by the husband who was the cause of the separation of the said couple. o In order to entitle a wife to maintain a separate home and to require separate maintenance from her husband, it is not necessary that the husband should bring a concubine to the marital domicile. Perverse and illicit relations with women outside of the marital establishment are enough. VALID DEFENSE: However, adultery of the wife is a valid defense against an action for support initiated by the wife. o Must be supported by competent evidence. Mere allegation not enough to bar the wife to claim support or support pendente lite. Also, a spouse who leaves the conjugal home without just cause, shall not have the right to be supported from the ACP or CPG. In cases where the validity of the marriage is at issue, the aggrieved spouse cannot ask for support pendente lite. 129



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) The rule is different however in annulment and legal separation cases. The spouses shall be supported by the ACP or CPG during the pendency of the case. o In cases of legal separation, the Court may order the guilty spouse to support the innocent one, even after the separation has been decreed. However, once a marriage is annulled or decreed void ab initio, the obligation to give support ceases. BETWEEN ASCENDANTS AND DESCENDANTS: Must be legitimate to be obliged to support each other. Purpose: ensure that members of a family do not allow any member of the same family to become a burden to society. If the relationship between the one to be supported and the one to support is in issue, the status of the parties should be established first before support can be made. VALID DEFENSE: A husband can raise a defense though that the child is the fruit of an adulterous relationship of the mother. BETWEEN PARENTS AND THEIR LEGITIMATE CHILDREN AND THE LEGITIMATE AND ILLEGITIMATE CHILDREN OF THE LATTER: Persons obliged to support each other are limited from the grandparents to the grandchildren only, vice versa. BETWEEN PARENTS AND THEIR ILLEGITIMATE CHILDREN AND THE LEGITIMATE AND ILLEGITIMATE CHILDREN OF THE LATTER: Same o It has been held that in case the filiation is at issue, the child can still ask for support pendente lite provided there is prima facie evidence that he is the child of the parent. This is so because parents are obliged to support even illegitimate children o This finding, however, is only provisional and without prejudice to the outcome of the trial on the merits. o



   



 















An unborn child can also ask for support because he or she has legal personality for all purposes beneficial to him or her. (Of course, he or she will ask through the mother hahaha) BETWEEN LEGITIMATE BROTHERS AND SISTERS, WHETHER FULL OR HALF-BLOOD: The collateral blood relatives obliged to support each other are limited to LEGITIMATE brothers and sisters, whether full or half-blood. Hence, uncles, aunts, nephews and nieces are not obliged to support each other.



Art. 196. Brothers and sisters not legitimately related, whether of the full or half-blood, are likewise bound to support each other to the full extent set forth in Article 194, except only when the need for support of the brother or sister, being of age, is due to a cause imputable to the claimant's fault or negligence.(291a)  ILLEGITIMATE BROTHERS AND SISTERS: If an illegitimate brother or sister is of age and the need for his or her support is due to his or her fault or negligence, support does not become a demandable right and, therefore, may not be given at all. Art. 197. In case of legitimate ascendants; descendants, whether legitimate or illegitimate; and brothers and sisters, whether legitimately or illegitimately related, only the separate property of the person obliged to give support shall be answerable provided that in case the obligor has no separate property, the absolute community or the conjugal partnership, if financially capable, shall advance the support, which shall be deducted from the share of the spouse obliged upon the liquidation of the absolute community or of the conjugal partnership. (n)  Separate property shall be answerable because support is personal to the one obliged to give it. It is the support which the people enumerated in Art. 195 owe personally to each other.  RULE X applies here! (but qualified) 130



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) FOR ILLEGITIMATE CHILDREN OF EITHER SPOUSE: Insufficiency of the separate property of the parent spouse is enough to make the ACP liable in the meantime. o But if CPG is the regime, it can only be made liable if the responsibilities in Art. 121 have been covered and there is at least insufficiency of the separate property of the parent spouse. o FOR ALL OTHER RELATIVES: for the CPG or ACP to be liable, insufficiency of separate property is not enough. There (1) must actually be NO separate property of the parent spouse and (2) the CPG or ACP must be financially capable to advance support. Support of the spouse must come, of course, from the CPG or ACP o







Art. 198. During the proceedings for legal separation or for annulment of marriage, and for declaration of nullity of marriage, the spouses and their children shall be supported from the properties of the absolute community or the conjugal partnership. After the final judgment granting the petition, the obligation of mutual support between the spouses ceases. However, in case of legal separation, the court may order that the guilty spouse shall give support to the innocent one, specifying the terms of such order. (292a)  Provision on support pendente lite in annulment and legal separation cases. Support for the spouse and their common children should come from the ACP or CPG, if any.  However, support under this chapter is principally obtained from the separate property of the spouse from whom support is sought.  Rule 61 of the Rules of Court applies here. (pp. 799-801)  In determining the amount to be awarded as support pendente lite, it is not necessary to go into the merits of the case.



Mere affidavit may satisfy the court to pass upon the application. It is enough that the facts be established by affidavits or other documentary evidence appearing in the record. There must be a prima facie showing that an action will prosper to be granted support pendente lite. If the action is completely groundless, there is no reason to give support, such as when it is the guilty spouse who is the one filing the legal separation case. o







Art. 199. Whenever two or more persons are obliged to give support, the liability shall devolve upon the following persons in the order herein provided: (1) The spouse; (2) The descendants in the nearest degree; (3) The ascendants in the nearest degree; and (4) The brothers and sisters. (294a) Art. 200. When the obligation to give support falls upon two or more persons, the payment of the same shall be divided between them in proportion to the resources of each. However, in case of urgent need and by special circumstances, the judge may order only one of them to furnish the support provisionally, without prejudice to his right to claim from the other obligors the share due from them. When two or more recipients at the same time claim support from one and the same person legally obliged to give it, should the latter not have sufficient means to satisfy all claims, the order established in the preceding article shall be followed, unless the concurrent obligees should be the spouse and a child subject to parental authority, in which case the child shall be preferred. (295a)  ORDER OF PRIORITY: When number 1 is present, numbers 2-4 are not obliged to give support. 131
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However in Mangonon vs. CA (2006), the SC ordered the grandfather, who was proven to be well-off, to support his grandchildren considering that their parents were not capable of supporting the children.



Art. 201. The amount of support, in the cases referred to in Articles 195 and 196, shall be in proportion to the resources or means of the giver and to the necessities of the recipient. (296a) Art. 202. Support in the cases referred to in the preceding article shall be reduced or increased proportionately, according to the reduction or increase of the necessities of the recipient and the resources or means of the person obliged to furnish the same. (297a)  PROPORTIONALITY: The law is not unreasonable to compel the person to give support to the extent that it will prejudice his wellbeing and existence. o Thus, support must be based on the necessities of the recipient and the resources or means of the person obliged to furnish support.  Things to take into consideration: yearly or monthly income of the one to give support, sources of income, needs of the one to be supported, number of dependents of the one to support etc.  CREDITABLE DEDUCTIONS  Lua vs. Lua (2013): Here, the CA should not have allowed all the expenses incurred by respondent to be credited against the accrued support pendente lite. As earlier mentioned, the monthly support pendente lite granted by the trial court was intended primarily for food, household expenses such as salaries of drivers and house helpers, and also petitioner’s scoliosis therapy sessions. Hence, the value of two expensive cars bought by respondent for his children plus their maintenance cost, travel expenses of petitioner and Angelli, purchases through credit card of items other than groceries and dry goods (clothing) should















have been disallowed, as these bear no relation to the judgment awarding support pendente lite. PROVISIONAL CHARACTER OF SUPPORT JUDGMENT: It is also because of the changing needs of the recipient and the changing ability of the provider that any judgment for support does not become final. Samson vs. Yatco: If the petitioners’ right of support has already been recognized by the court or by the respondent, an order of dismissal of the action for support on some other grounds cannot be with prejudice as this would deprive the petitioners the right to present and future support. Velayo vs. Velayo: judgment for support does not become dormant; the 5-year period for execution (under ROC) does not apply thereto; rather, the support under the judgment becomes due from time to time as provided and is enforceable by simple motion at any time, except as to installments not recovered within the statute of limitations.



Art. 203. The obligation to give support shall be demandable from the time the person who has a right to receive the same needs it for maintenance, but it shall not be paid except from the date of judicial or extra-judicial demand. Support pendente lite may be claimed in accordance with the Rules of Court. Payment shall be made within the first five days of each corresponding month or when the recipient dies, his heirs shall not be obliged to return what he has received in advance. (298a)  Notice the difference as to where the right to be supported arises and when the obligation to pay the same starts. (visit codal)  The computation of support, in case granted by the court, shall retroact from the day the case was filed, as that is deemed judicial demand. 132
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Support can be granted by the court even if not prayed for by the pleadings (say, in a custody case), if the issue was brought up on trial without objection on the defendant’s part. In Mangonon vs. CA (2006), the SC allowed the payment of support in arrears considering that the children, who would have been given support, must have already finished their schooling by the time the decision was rendered. The amount of support to be paid was computed from the time they entered college until they finished their respective studies.



Art. 204. The person obliged to give support shall have the option to fulfill the obligation either by paying the allowance fixed, or by receiving and maintaining in the family dwelling the person who has a right to receive support. The latter alternative cannot be availed of in case there is a moral or legal obstacle thereto. (299a)  An example of legal or moral obstacle is when the wife asks for support from her husband to maintain a separate dwelling because she was forced by the said husband to leave the conjugal abode, without fault on her part.  In a case where the relationship of the parties have turned sour because of the trial of the case (due to accusations on both ends), the SC rejected the choice of the one giving support to just take custody of the persons to be supported. Art. 205. The right to receive support under this Title as well as any money or property obtained as such support shall not be levied upon on attachment or execution. (302a)  These are exempted from attachment and execution because the nature of support is that it is necessary for one’s survival  However, in case of (1) contractual support or (2) that given by a will, the excess in amount beyond that required for legal support shall be subject to levy on attachment or execution.



Art. 206. When, without the knowledge of the person obliged to give support, it is given by a stranger, the latter shall have a right to claim the same from the former, unless it appears that he gave it without intention of being reimbursed.(2164a)  The resulting relationship between the stranger and the person obliged to give support is a quasi-contract.  Requisites for the stranger to recover: o (1) Support has been furnished a dependent of one bound to give support but who fails to do so; o (2) Support was supplied by a stranger; o (3) Support was given without the knowledge of the person charged with the duty. o (4) Support must have been given with the expectation of recovering it.  If the support provided by the stranger redounded to the benefit of the family, the ACP or CPG may be held liable. Art. 207. When the person obliged to support another unjustly refuses or fails to give support when urgently needed by the latter, any third person may furnish support to the needy individual, with right of reimbursement from the person obliged to give support. This Article shall particularly apply when the father or mother of a child under the age of majority unjustly refuses to support or fails to give support to the child when urgently needed. (2166a)  REQUISITES: o (1) there is an urgent need to be supported on the part of the recipient o (2) the person obliged to support unjustly refuses or fails to give the support o (3) third person furnishes the support to the needy individual 133
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This covers both failure and unjust refusal.



Art. 208. In case of contractual support or that given by will, the excess in amount beyond that required for legal support shall be subject to levy on attachment or execution. Furthermore, contractual support shall be subject to adjustment whenever modification is necessary due to changes of circumstances manifestly beyond the contemplation of the parties. (n)  CONTRACTUAL SUPPORT: One which is entered into by the parties usually with reciprocal duties and obligations. o As opposed to legal support which is provided for under this chapter.  Only contractual support, and not support given in a will, is subject to adjustment whenever modification is necessary due to changes of circumstances beyond the contemplation of the parties.  Ex. Educational plan procured by parents for their children. Will this be exempt from execution? o Yes, but only to the extent contemplated by legal support o Since this is contractual support, any amount in excess of legal support will not be exempt from attachment or execution. o But what if the plan is not educational but to be able to provide transportation allowance and fees for the children in case they want to travel?  Then this will be entirely not exempt from attachment or execution.
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TITLE IX PARENTAL AUTHORITY Chapter 1. General Provisions Art. 209. Pursuant to the natural right and duty of parents over the person and property of their unemancipated children, parental authority and responsibility shall include the caring for and rearing them for civic consciousness and efficiency and the development of their moral, mental and physical character and well-being. (n)  It is the right and duty of parents under the law of nature as well as the common law and the statutes to protect their children, to care for then in sickness and in health, and to do whatever may be necessary for their care, maintenance and preservation. Art. 210. Parental authority and responsibility may not be renounced or transferred except in the cases authorized by law. (313a)  In one case, the father who was not shown to be unfit took away his son from the custody of the grandparents through deceit, false pretentions, and trickery, the SC ruled that the father has the rightful custody of the child.  The law allows a waiver of parental authority only in cases of adoption, guardianship, and surrender to a children’s home or an orphan institution.  When a parent entrusts the custody of a minor to another, such as friend or godfather, even in a document, what is given is merely temporary custody and it does not constitute a renunciation of parental authority. o Even if a definite renunciation is manifest, the law still disallows the same.



Art. 211. The father and the mother shall jointly exercise parental authority over the persons of their common children. In case of disagreement, the father's decision shall prevail, unless there is a judicial order to the contrary. Children shall always observe respect and reverence towards their parents and are obliged to obey them as long as the children are under parental authority. (311a)  Joint parental authority applies to both legitimate and illegitimate children. Use of the word “common children” denotes that there is no discrimination as to legitimacy.  The change in the Family code is quite significant and indeed reflects the prevailing sentiment that illegitimate children must likewise be the concern of the State and must be accorded rights and privileges which, though not exactly equaling those of the legitimate child, should at least approximate the same.  For this article to apply to illegitimate children, 2 requisites must concur, namely: o The father is certain (that he is the father) o The illegitimate children are living with the said father and the mother, who are cohabiting without the benefit of marriage or under a void marriage not falling under Articles 36 and 53.  If one of the above requisites is absent, then art. 176 will apply.  Separation in fact of parents is not a ground to remove parental authority. The grounds under Arts. 228-232 are exclusive.  PREFERENTIAL CHOICE OF THE FATHER: In case of conflict between the parents, the decision of the father prevails (yuck). o Meant only so that there wouldn’t be a void that might be detrimental to the child’s welfare. o If the mother and/or the children want to change the father’s decision, they must go to court. 135
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Art. 212. In case of absence or death of either parent, the parent present shall continue exercising parental authority. The remarriage of the surviving parent shall not affect the parental authority over the children, unless the court appoints another person to be the guardian of the person or property of the children. (n)  The new spouse, by virtue of his or her marrying the surviving parent, does not automatically possess parental authority over the children of the surviving parent. o Unless, of course, he or she adopts them.  The court will appoint another person to be the guardian of the person or property of the children upon remarriage of the surviving parent IF: o It is clearly shown that, by reason of the remarriage, the surviving parent cannot undertake the necessary devotion, care, loyalty, and concern toward the children. Art. 213. In case of separation of the parents, parental authority shall be exercised by the parent designated by the Court. The Court shall take into account all relevant considerations, especially the choice of the child over seven years of age, unless the parent chosen is unfit. (n)  Although the Court may designate the exercise of parental authority on the part of one parent, this designation does not mean that the parental authority of the other parent is necessarily terminated or suspended.



So if the designated parent is the father (after legal separation), in case he wants the children to be put into adoption, he still needs to get the consent of the mother. CUSTODY OF CHILDREN: Parents are never deprived of the custody and care of children except for cause. In custody cases, the rights of the parents are not in issue. The best interest of the child is not a principle to be placed upon the balance of scales but rather is the measure by which all else is to be decided. The courts shall take into account all relevant considerations, especially the choice of the child over 7 years old, unless the parent chosen is unfit. o The court may still award custody to the other spouse, contrary to the choice of the child, or even to a third person, if best interest of the child so requires. CUSTODY HEARINGS: Procedure is governed by the Rule on Custody of Minors and Writ of Habeas Corpus in Relation to the Custody of Minors. A habeas corpus case can be availed of to secure the custody of the child in case the parents are separated from each other. o The writ of habeas corpus is also a proper remedy to enable parents to regain the custody of minor daughter even though the latter be in the custody of third person of her free will because the parents were compelling her to marry a man against her will. The question of identity is relevant and material in habeas corpus proceedings, subject to the usual presumptions including those as to identity of the person. Also, in child custody hearings, equity may be invoked for the best interest of the child. o
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PATERNAL PREFERENCE RULE: The natural parents who are of good character, and who can reasonably provide for the child, are ordinarily entitled to the custody as against all other persons. o No court will deprive a parent of his child simply because someone else might give it better care and attention than the means of the parents permit. MATERNAL PREFERENCE: The mother is the natural custodian of her young o This rule does not deny nor abridge the equality of rights of the father because the rights of the parents are not the principal issue in a custody case but rather the best interest of the children. It is the mother because no other love is quite so tender, no other solicitude quite so deep, and no other devotion quite so enduring as that of a mother for the child. *cries* #HappyMothersDay But again, the rule is not inflexible. Always consider the best interest of the child. o In a case where the mother is an adulterous one, the SC awarded custody to the father even though the child is below 7 years old. However, any agreement by the parties unduly depriving the mother of the custody of her children under 7 years of age in the absence of any compelling reason is null and void. Dacasin vs. Dacasin (2010): SC ruled that a Philippine court has no authority to enforce a custody agreement executed in the US by a Filipino woman divorced and separated from her foreignerspouse whereby they agreed that, though the child was below 7 years of age, they will have joint custody. (void ab initio for being contrary to law) EXCEPTION TO MATERNAL PREFERENCE: What constitutes “compelling reason” to deprive the mother of custody of her children must be clearly shown by positive and clear evidence of



 







the unfitness of the mother and its determination is left to the sound judgment of the courts. o It is not sufficient to establish unfitness to show that she has some fault of character, or bad habits; rather it must be shown that her condition in life, or her character and habits are such that provision for the child’s ordinary comfort and contentment, or for its intellectual and moral development, cannot be reasonably expected at the mother’s hand. o So neglect, like partying all night and leaving the child alone, failing to properly bathe and dress the child, etc. Being a lesbian, taken alone, is not enough to justify deprivation of custody from the mother. The child’s best interest is the cardinal principle in determining the right between parents as to custody, and any presumption of maternal preference is to be resorted to only in the rare situation in which all other considerations are equal, with the parental qualities of litigants so equally balanced that a resort to the presumption is necessary. NO FINALITY OF CUSTODY JUDGMENT: Decisions of the courts, even of the SC, on the custody of minor children are always open to adjustments as to the circumstances relevant to the matter may demand in light of the paramount interest of the child. o In Luna vs. IAC, the SC even reversed its own final judgment awarding custody to the natural parents because the child manifested that she will kill herself if she was removed from the custody of her grandparents.



Art. 214. In case of death, absence or unsuitability of the parents, substitute parental authority shall be exercised by the surviving grandparent. In case several survive, the one designated by the 137



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) court, taking into account the same consideration mentioned in the preceding article, shall exercise the authority.(355a)  In the (1) absence or (2) incapacity of the parents, the grandparents shall exercise parental authority. Art. 215. No descendant shall be compelled, in a criminal case, to testify against his parents and grandparents, except when such testimony is indispensable in a crime against the descendant or by one parent against the other. (315a)  The reason for the privilege is to foster family unity and tranquility. Absence of this article does violence to the most sacred feelings of the family.  No descendant shall be compelled, in a criminal case, to testify against his or her parents or grandparents.  The privilege is only addressed to the descendant-witness.  Also, it will be his or her choice whether to testify or not. If he or she wants to, he or she can. But if he or she doesn’t want to, no one can compel him or her.  The descendant can be compelled however in case the testimony is indispensible in a crime against (1) the descendant himself or herself, (2) or by one parent against another. o Because the tranquility which the privilege seeks to preserve has been destroyed already anyway.  MARITAL PRIVILEGE: Under Rule 130 of ROC: the husband or the wife, during or after the marriage, cannot be examined without the consent of the other as to any communication received in confidence by one from the other during the marriage, except in a civil case by one against the other, or in a criminal case for a crime committed by one against the other or the latter’s direct descendants or ascendants  Reason for this is the belief that the husband and wife are considered as but one person, so one interest.











The phrase “in a criminal case for a crime against the other” has been construed to apply to a criminal case filed by the daughter against the father. Because of the close bond between the mother and the daughter, the rape was considered to have been committed against the mother herself. Thus, she was allowed to testify against the father. The privilege was not applied as well in a case where it was obvious that there was nothing in the marriage to preserve anymore. (the arson case where the husband set the house of the wife’s sister on fire, knowing that the wife was there)



Chapter 2. Substitute and Special Parental Authority Art. 216. In default of parents or a judicially appointed guardian, the following person shall exercise substitute parental authority over the child in the order indicated: (1) The surviving grandparent, as provided in Art. 214; (2) The oldest brother or sister, over twenty-one years of age, unless unfit or disqualified; and (3) The child's actual custodian, over twenty-one years of age, unless unfit or disqualified. Whenever the appointment or a judicial guardian over the property of the child becomes necessary, the same order of preference shall be observed. (349a, 351a, 354a)  Persons exercising substitute parental authority shall have all the rights of a parent (in Art. 220), and shall have the same authority over the person of the child as the parents (Art. 233).  Mere custody will be enough to make a person subsidiary liable for torts committed by the child under his or her care. o Blood relationship nor adoption is needed. 138
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The order enumerated in this article is not mandatory. Paramount interest of the child is still of primary consideration. 



Art. 217. In case of foundlings, abandoned neglected or abused children and other children similarly situated, parental authority shall be entrusted in summary judicial proceedings to heads of children's homes, orphanages and similar institutions duly accredited by the proper government agency. (314a)  A foundling is a newborn child abandoned by its parents who are unknown.  An abandoned child is one who has no proper parental care or guardianship, or whose parents or guardians have deserted him for a period of at least 6 continuous months.  A neglected child is one whose basic needs have been deliberately unattended or inadequately attended. o Physical or emotional neglect o Physical neglect is when the child is malnourished, ill clad and without proper shelter o Emotional neglect when children are raped, maltreated, exploited, overworked, made to beg in the streets, or exposed to prostitution or gambling.  An abused child can be considered as an emotionally neglected child.  A dependent child is one who is without a parent, guardian or custodian; or one whose parent, guardian or other custodian for good cause desires to be relieved of his care and custody; or is dependent upon the public for support.  CHILD WELFARE AGENCY: Must have a license from DSWD. This license is not transferrable.  No license shall be granted unless the purpose or function of the agency is clearly defined and stated in writing. Such definition



















shall include the geographical area to be served, the children to be accepted for care and the services to be provided. Best interest of the child is still the primary consideration in the grant of these licenses. TRANSFER OF PARENTAL AUTHORITY: Transfer of legal and parental authority in a summary judicial proceeding can be done in two ways: voluntary and involuntary. Involuntary means that it is the DSWD which files a petition in court for the transfer of the child to the duly licensed childplacement agency. Voluntary means that it is the parent or the guardian of the child who voluntary commits him or her to the DSWD or any dulylicensed child placement agency. o However, the parent must surrender the child in writing to the DSWD or the proper agency After due hearing, the court may issue a decree revoking the parental authority of the natural parents and the agency shall exercise said authority and shall be liable for the child’s support.



Art. 218. The school, its administrators and teachers, or the individual, entity or institution engaged in child are shall have special parental authority and responsibility over the minor child while under their supervision, instruction or custody. Authority and responsibility shall apply to all authorized activities whether inside or outside the premises of the school, entity or institution. (349a) Art. 129. Those given the authority and responsibility under the preceding Article shall be principally and solidarily liable for damages caused by the acts or omissions of the unemancipated minor. The parents, judicial guardians or the persons exercising substitute parental authority over said minor shall be subsidiarily liable. 139



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) The respective liabilities of those referred to in the preceding paragraph shall not apply if it is proved that they exercised the proper diligence required under the particular circumstances. All other cases not covered by this and the preceding articles shall be governed by the provisions of the Civil Code on quasi-delicts. (n)  Special parental authority can be exercised only over minors while under their supervision, instruction or custody.  The teacher must be the teacher-in-charge. He or she is the one designated by the dean, principal, or other administrative superior to exercise supervision over the pupils in specific classes or sections to which he or she is assigned.  There is no distinction as to whether the school is academic or non-academic, and the liability also extends to the administrators of the school.  “Being in the custody of the school” means the protective and supervisory custody that the school and its head and teachers exercise over the students for as long as they are in attendance in the school, including recess time.  As long as it can be shown that the student is in the school premises in pursuance of a legitimate student objective, in the exercise of a legitimate student right, and even in the enjoyment of a legitimate student right, and even in the enjoyment of a legitimate student privilege, the responsibility of the school authorities over the student continues. o Indeed, even if the student should be doing nothing more than relaxing in the campus in the company of his classmates and friends and enjoying the ambience and atmosphere of the school, he is still within the custody and subject to the discipline of the school authorities.  The liability of persons exercising parental authority over the minor is only subsidiary because the said persons do not have the direct custody of their children.







 



  



DEFENSE OF PROPER DILIGENCE: The school can show that it exercised proper measures in selecting the head or its teachers and the appropriate supervision over them in the custody and instruction of the pupils pursuant to its rules and regulations for the maintenance of discipline among them. In almost all cases now, in fact, these measures are effected through the assistance of an adequate security force to help the teacher physically enforce those rules upon the students. This should bolster the claim of the school that it has taken adequate steps to prevent any injury that may be committed by its students. QUASI-DELICT: TOOORTSSS Teachers or heads of establishments of arts and trades shall be liable for damages caused by their pupils and students or apprentices so long as they remain in their custody (Art. 2180) Liability shall attach only upon a clear showing of negligence or laxness in the enforcement of discipline. This article applies if the students, pupils, or apprentices are not anymore minor children. While the school itself cannot be held liable under 2180, it can nevertheless be held liable under the principle of respondeat superior considering that it is the employer of the liable teacher or head of establishment.



Chapter 3. Effect of Parental Authority Upon the Persons of the Children Art. 220. The parents and those exercising parental authority shall have with the respect to their unemancipated children on wards the following rights and duties: (1) To keep them in their company, to support, educate and instruct them by right precept and good example, and to provide for their upbringing in keeping with their means; 140



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) (2) To give them love and affection, advice and counsel, companionship and understanding; (3) To provide them with moral and spiritual guidance, inculcate in them honesty, integrity, self-discipline, self-reliance, industry and thrift, stimulate their interest in civic affairs, and inspire in them compliance with the duties of citizenship; (4) To enhance, protect, preserve and maintain their physical and mental health at all times (5) To furnish them with good and wholesome educational materials, supervise their activities, recreation and association with others, protect them from bad company, and prevent them from acquiring habits detrimental to their health, studies and morals; (6) To represent them in all matters affecting their interests; (7) To demand from them respect and obedience; (8) To impose discipline on them as may be required under the circumstances; and (9) To perform such other duties as are imposed by law upon parents and guardians. (316a)  PAR. (6): Thus, an offer to redeem a particular property made by the father on behalf of his children is valid, as he is their natural guardian and represents them in and out of court and that such an offer is not an act of administration but of representation.  Where the uncle appealed the case to the SC but the parents themselves withdrew their appeal of the RTC decision, the SC dismissed the case as the parents possess the right to represent the children and their decision takes precedence over the uncle.  PARS. (7) and (8): Pursuant to this, they may employ a reasonable amount of corporal punishment. o US cases provide that the child forfeits his or her right to be supported if the money given him or her is wasted or spent on things other than for which it was intended.



(pag nilustay mo yung pera, sorry ka. If your parents do not support you, that’s their way of disciplining you) Article 3 of PD 603 (Child and Youth Welfare Code) enumerates additional rights of children. (pages 866-867, JJ) o







Art. 221. Parents and other persons exercising parental authority shall be civilly liable for the injuries and damages caused by the acts or omissions of their unemancipated children living in their company and under their parental authority subject to the appropriate defenses provided by law. (2180(2)a and (4)a )  For liability on the part of the parents to attach, the child must be living in their company AND under their parental authority.  Parental dereliction is, of course, only presumed and the presumption can be overturned under Art. 2180 of the Civil Code by proof that the parents had exercised all the diligence of a good father of a family to prevent damage.  PROBLEM: A, a child, is put under adoption proceedings. While the case is still pending, he lives in the custody of his natural parents. A causes damage to B, while the adoption case is still pending. B files a case against the natural parents for vicarious liability for the damages caused to him by A. The parents interpose as a defense that since adoption is effective from the time of filing of the application, the adoptive parents should be held liable. Decide. o The parents should still be held liable. They are the ones in custody of the child, and exercises parental authority over him. Reckoning period is who has custody and parental authority at the time the incident occurred.  PROBLEM: A is a heartbroken minor. He knew his father had a gun in his safety deposit box. He gets the said gun and kills his exgirlfriend. Thereafter he kills himself. The parents of the exgirlfriend sue the parents of A. Are they liable? 141
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Yes. They are liable. When a minor child knows where a gun is stored, it negates any claim of due diligence of a good father of the family as to exculpate them for liability for the death of the ex-girlfriend.



Art. 222. The courts may appoint a guardian of the child's property or a guardian ad litem when the best interests of the child so requires. (317)  GUARDIAN: Guardianship is a trust relation of the most sacred character in which one person, called a “guardian”, acts for another, called the “ward,” whom the law regards as incapable of managing his own affairs.  Appointment of guardian ad litem is addressed to the sound discretion of the court and designed to assist the court in the determination of the best interest of the child.  In determining the selection of a guardian, the court may consider the financial situation, the business acumen, the physical condition, the morals, character, and conduct, and the present and past history of a prospective appointee, as well as the probability of his being able to exercise the powers and duties of guardian for the full period during which guardianship will be necessary.  A court cannot appoint a guardian who is not personally subject to its jurisdiction. [RULE ON GUARDIANSHIP OF MINORS, A.M. No. 03-02-05-SC](pp. 872-879) Art. 223. The parents or, in their absence or incapacity, the individual, entity or institution exercising parental authority, may petition the proper court of the place where the child resides, for an order providing for disciplinary measures over the child. The child shall be entitled to the assistance of counsel, either of his choice or



appointed by the court, and a summary hearing shall be conducted wherein the petitioner and the child shall be heard. However, if in the same proceeding the court finds the petitioner at fault, irrespective of the merits of the petition, or when the circumstances so warrant, the court may also order the deprivation or suspension of parental authority or adopt such other measures as it may deem just and proper. (318a) Art. 224. The measures referred to in the preceding article may include the commitment of the child for not more than thirty days in entities or institutions engaged in child care or in children's homes duly accredited by the proper government agency. The parent exercising parental authority shall not interfere with the care of the child whenever committed but shall provide for his support. Upon proper petition or at its own instance, the court may terminate the commitment of the child whenever just and proper. (391a)  While the parents have the primary right and duty to impose discipline on the children, if the children remain incorrigible, the parents are given the right to seek the aid of the court to impose other more drastic disciplinary measures for the child’s improvement and which the court may provide as warranted under the premises.  The child is entitled to counsel because it may very well be that it is really the parents who are maltreating him or her.  One of the measures imposable is the commitment of the child for not more than 30 days in institutions engaged in childcare or in children’s homes duly accredited by the proper government agency. The parent shall not interfere with the care of the child whenever committed but shall provide support.  Upon proper petition or on its own instance, the court may terminate the commitment of the child whenever just and proper [RA 8972 – Solo Parents Act] (pages 881-885) 142



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) Chapter 4. Effect of Parental Authority Upon the Property of the Children  Art. 225. The father and the mother shall jointly exercise legal guardianship over the property of the unemancipated common child without the necessity of a court appointment. In case of disagreement, the father's decision shall prevail, unless there is a judicial order to the contrary. Where the market value of the property or the annual income of the child exceeds P50,000, the parent concerned shall be required to furnish a bond in such amount as the court may determine, but not less than ten per centum (10%) of the value of the property or annual income, to guarantee the performance of the obligations prescribed for general guardians. A verified petition for approval of the bond shall be filed in the proper court of the place where the child resides, or, if the child resides in a foreign country, in the proper court of the place where the property or any part thereof is situated. The petition shall be docketed as a summary special proceeding in which all incidents and issues regarding the performance of the obligations referred to in the second paragraph of this Article shall be heard and resolved. The ordinary rules on guardianship shall be merely suppletory except when the child is under substitute parental authority, or the guardian is a stranger, or a parent has remarried, in which case the ordinary rules on guardianship shall apply. (320a)  PROHIBITIONS: There are 2 cases where a parent cannot be the administrator of the property of his or her children  1) Where the parent was disinherited by his or her own parent in a will. Hence, any property inherited by the grandchildren as LEGITIME, through their right of representation, from their grandparents, shall not administered by the disinherited parent.



So anything received by the grandchildren from the free portion may be administered by the disinherited parent. 2) When the parents cannot succeed the grandparents because of unworthiness. Thus, the legitime should be received by the grandchildren. The unworthy parent shall not administer this part of the property of his or her children. BOND: If the value of the property or income of the child exceeds 50,000, the parents are required to furnish a bond in such amount as the court may determine, but not less than 10 percent of the value of the property or annual income, to guarantee the performance of the obligations prescribed for general guardians. o The AGGREGATE value of the property of the child should exceed 50,000 for the parent to be required to post a bond. Posting of a bond is a condition precedent to the vesting of authority on the guardian. Any act done without or before the giving of the bond is a nullity. The purpose of the bond is to guarantee the performance of the obligations prescribed for general guardians. ALIENATION AND ENCUMBRANCE: The parent’s authority over the estate of the ward as a legal guardian would not extend to acts of encumbrance or disposition, as distinguished from acts of management or administration. o Any such encumbrance is void, in the absence of any judicial authority allowing him or her to effect the same. Likewise, an abdicative waiver of rights by a guardian is an act of disposition. It cannot bind his ward, being null and void as to the ward unless duly authorized by the proper court. o Therefore, parents have likewise no power to compromise their children’s claims, for a compromise has always been deemed equivalent to alienation. o
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The judicial proceeding with respect to the approval of the bond is summary in nature because the day-to-day management should not be derailed by long court proceedings. All other incidents and issues shall be decided in an expeditious and inexpensive manner without regard to technical rules in the same proceeding where the bond was approved. o The phrase “all incidents and issues” may include alienation, disposition, mortgaging or otherwise encumbering property beyond 50,000. GUARDIANSHIP PROCEEDING: If the guardians are the parents, the rules on guardianship are merely suppletory. o But if the child is under substitute parental authority, or the guardian is a stranger, or a parent has remarried, the ordinary rules on guardianship shall apply.



Art. 226. The property of the unemancipated child earned or acquired with his work or industry or by onerous or gratuitous title shall belong to the child in ownership and shall be devoted exclusively to the latter's support and education, unless the title or transfer provides otherwise. The right of the parents over the fruits and income of the child's property shall be limited primarily to the child's support and secondarily to the collective daily needs of the family. (321a, 323a)  The child himself owns the property acquired by him or her through his or her work or industry and shall be primarily used for his own welfare, support and education. However, being a part of a family which the State seeks to strengthen, if the child’s property is more than sufficient to maintain the said child, the said properties may be used to defray the collective daily needs of the family. o Further justification is that the child is obliged to support his/her parents anyway under the provisions on Support



Art. 227. If the parents entrust the management or administration of any of their properties to an unemancipated child, the net proceeds of such property shall belong to the owner. The child shall be given a reasonable monthly allowance in an amount not less than that which the owner would have paid if the administrator were a stranger, unless the owner, grants the entire proceeds to the child. In any case, the proceeds thus give in whole or in part shall not be charged to the child's legitime. (322a)  Gross proceeds minus administration expenses minus allowance of the minor-administrator = net fruits of the property which the parents-owners will be entitled to. o Unless, the parents decide to grant the entire proceeds to the child. In which case, swerte niya. LOL.  The term ‘allowance’ is used by the law instead of ‘compensation’ o Sounds employer-employee relationship daw if compensation; much more familial sounding if allowance  Any amount received by the child for this arrangement shall not be charged to his legitime. Chapter 5. Suspension or Termination of Parental Authority Art. 228. Parental authority terminates permanently: (1) Upon the death of the parents; (2) Upon the death of the child; or (3) Upon emancipation of the child. (327a)  DEATH: Because death extinguishes civil personality.  Any relative or friend can file a petition so a guardian may be appointed for the person and property of the child.  EMANCIPATION: Because upon reaching 18 years old, one is generally qualified to do all acts of civil life. 144



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) Art. 229. Unless subsequently revived by a final judgment, parental authority also terminates: (1) Upon adoption of the child; (2) Upon appointment of a general guardian; (3) Upon judicial declaration of abandonment of the child in a case filed for the purpose; (4) Upon final judgment of a competent court divesting the party concerned of parental authority; or (5) Upon judicial declaration of absence or incapacity of the person exercising parental authority. (327a)  While Art. 228 refers to instances where parental authority is terminated permanently, Art. 229 refers to instances where parental authority can still be revived despite prior termination. o Can be revived because these are events which happen generally without the fault of the parents, or even with fault but without malice.  Termination of parental authority is such a drastic step that it can only be allowed based on the legal grounds provided by law.  PAR. (1): ADOPTION: Upon finality of the adoption decree, the adopted shall be considered a legitimate child of the adopter, and all ties of the child to the biological parents are thereby severed.  In case the adoption decree is rescinded, such rescission of the adoption shall extinguish all reciprocal rights and obligations between the adopters and the adopted arising from the relationship of parent and child. Upon rescission, the parental authority of the adoptee’s biological parent(s), if known, or the legal custody of the DSWD (if the adoptee is still a minor or incapacitated), is restored.  PAR. (3): JUDICIAL DECLARATION OF ABANDONMENT: The case must be filed for the purpose really of declaring the abandonment of the child. Note, again, of how technical “abandonment” can get.







PAR. (4): DIVESTMENT BY FINAL COURT JUDGMENT: A decree of termination must be issued only upon clear, convincing, and positive proofs.



Art. 230. Parental authority is suspended upon conviction of the parent or the person exercising the same of a crime which carries with it the penalty of civil interdiction. The authority is automatically reinstated upon service of the penalty or upon pardon or amnesty of the offender. (330a)  Civil interdiction is an accessory penalty imposed on an accused found guilty of certain crimes.  RPC: Civil interdiction involves the deprivation of the offender during the time of his or her sentence of the rights of parental authority, or guardianship, either as to the person or property of any ward, of marital authority, of the right to manage his property and of the right to dispose of such property by any act or conveyance inter vivos.  Here, revival is without need of court order. (visit codal) Art. 231. The court in an action filed for the purpose in a related case may also suspend parental authority if the parent or the person exercising the same: (1) Treats the child with excessive harshness or cruelty; (2) Gives the child corrupting orders, counsel or example; (3) Compels the child to beg; or (4) Subjects the child or allows him to be subjected to acts of lasciviousness. The grounds enumerated above are deemed to include cases which have resulted from culpable negligence of the parent or the person exercising parental authority. 145



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) If the degree of seriousness so warrants, or the welfare of the child so demands, the court shall deprive the guilty party of parental authority or adopt such other measures as may be proper under the circumstances. The suspension or deprivation may be revoked and the parental authority revived in a case filed for the purpose or in the same proceeding if the court finds that the cause therefor has ceased and will not be repeated. (33a)  The suspension/deprivation in Art. 231 can be judicially decreed in a case specifically filed for that purpose or in a related case.  “Related case” can be an off-shoot of an incident or a collateral pronouncement in another case. It may be an independent or collateral proceeding. o Ex. If the parent files a case to impose disciplinary measures on the child under Art. 223, a decree under this article may be promulgated if the facts so warrant, regardless of the merits of the Art. 223 petition.  PAR. (1): EXCESSIVE HARSHNESS OR CRUELTY: Ex. repeated physical abuse resulting to numerous fractured ribs, burned throat, bruises, and near-death experiences.  PAR. (2): CORRUPTING ORDERS, COUNSEL OR EXAMPLE: If the parents teach the children to steal, rob, lie, and hurt people.  PAR. (3): COMPELS THE CHILD TO BEG: Because they should teach them self-reliance through lawful activities.  PAR. (4): ACTS OF LASCIVIOUSNESS: Uhm, gets.  CULPABLE NEGLIGENCE: Negligence amounting to consent to subjecting the child to any of the 4 instances.  The above are generally grounds to SUSPEND parental authority. But if the degree of seriousness so warrants, or the welfare of the child so demands, the court shall deprive the guilty party of parental authority or adopt such measures as may be proper under the circumstances. Revival must be by judicial authority.



Art. 232. If the person exercising parental authority has subjected the child or allowed him to be subjected to sexual abuse, such person shall be permanently deprived by the court of such authority. (n)  “Allowed him to be subjected” – where the parent fails to take steps to protect the child despite knowledge of the sexual abuse; or where it was shown that the parent gives more importance to his or her relationship with the abuser rather than the welfare of the child.  Note that the deprivation is permanent. Parental authority cannot be revived even if the parent shows that he or she has been reformed.  SEPARATE GROUND UNDER THE RPC: Article 278. Exploitation of minors. - The penalty of prision correccional in its minimum and medium periods and a fine not exceeding 500 pesos shall be imposed upon: 1. Any person who shall cause any boy or girl under sixteen years of age to perform any dangerous feat of balancing, physical strength, or contortion. 2. Any person who, being an acrobat, gymnast, rope-walker, diver, wild-animal tamer or circus manager or engaged in a similar calling, shall employ in exhibitions of these kinds children under sixteen years of age who are not his children or descendants. 3. Any person engaged in any of the callings enumerated in the next paragraph preceding who shall employ any descendant of his under twelve years of age in such dangerous exhibitions. 4. Any ascendant, guardian, teacher or person entrusted in any capacity with the care of a child under sixteen years of age, who shall deliver such child gratuitously to any person following any of the callings enumerated in paragraph 2 hereof, or to any habitual vagrant or beggar.
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PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) If the delivery shall have been made in consideration of any price, compensation, or promise, the penalty shall in every case be imposed in its maximum period. In either case, the guardian or curator convicted shall also be removed from office as guardian or curator; and in the case of the parents of the child, they may be deprived, temporarily or perpetually, in the discretion of the court, of their parental authority. 5. Any person who shall induce any child under sixteen years of age to abandon the home of its ascendants, guardians, curators, or teachers to follow any person engaged in any of the callings mentioned in paragraph 2 hereof, or to accompany any habitual vagrant or beggar. Art. 233. The person exercising substitute parental authority shall have the same authority over the person of the child as the parents. In no case shall the school administrator, teacher of individual engaged in child care exercising special parental authority inflict corporal punishment upon the child. (n)  Corporal punishment is the infliction of physical disciplinary measures to a student. This is absolutely prohibited under the Family Code. Teacher may be administratively or civilly liable.  It must be noted that only persons exercising special parental authority cannot inflict corporal punishment. Parents and persons exercising substitute parental authority can inflict corporal punishment. o However, they must do so in a reasonable manner and not treat the child with excessive harshness or cruelty. [CRIMINAL LIABILITY OF PARENTS: ARTICLE 59, PD 603] (page 905) [RA 7610: CHILD ABUSE LAW] (pages 906-920) [RULES ON EXAMINATION OF A CHILD WITNESS] (pages 920-936]



TITLE X EMANCIPATION AND AGE OF MAJORITY Art. 234. Emancipation takes place by the attainment of majority. Unless otherwise provided, majority commences at the age of eighteen years. (As amended by RA 6809) Art. 236. Emancipation for any cause shall terminate parental authority over the person and property of the child who shall then be qualified and responsible for all acts of civil life, save exceptions established by existing laws in special cases. Contracting marriage shall require parental consent until the age of twenty-one Nothing in this Code shall be construed to derogate from the duty or responsibility of parents and guardians for children and wards below twenty-one years of age mentioned in the second and third paragraphs of Article 2180 of the Civil Code. (As amended by RA 6809)  Again, absence of parental consent will not render the marriage void but merely voidable.  Second sentence of 236 is also known as Paterno Amendment.  The parents of a person between 18 to below 21 who commits a tort may still be held liable, even if the person is already emancipated. o Elcano vs. Hill notes that this liability is subsidiary.  Sir notes that the phrase “duty or responsibility of parents and guardians for children and wards below twenty-one years of age” does not have legal basis. This is because, there is no basis for the parent to be held liable. The child (or rather, the person) is already emancipated by reaching the age of 18. He or she has full capacity to sue and be sued. But then again, it’s the law. 147
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PERSONS CHEAT SHEET 1) ESSENTIAL REQUISITES OF MARRIAGE a. Legal capacity of parties b. Consent freely given in the presence of the solemnizing officer 2) FORMAL REQUISITES OF MARRIAGE a. Authority of the solemnizing officer b. Valid marriage license c. Marriage ceremony 3) GENERAL RULES IN ABSENCE, DEFECTS, AND IRREGULARITIES a. ABSENCE in essential and formal requisites = void b. DEFECTS in essential requisites = voidable/annullable c. IRREGULARITIES in formal requisites = valid Except if the irregularity is lack of consent of parents for parties 18 or over and below 21. This is voidable or annullable 4) SOLEMNIZING OFFICERS a. Judge or Justice b. Religious representatives c. Ship captain or airplane chief d. Military commander e. Consul-general, consul, vice-consul f. Mayor 5) MARRIAGES EXEMPT FROM MARRIAGE LICENSE a. Marriage in articulo mortis b. Far-away areas c. Solemnized by ship captain or airplane chief/pilot d. Solemnized by military commander e. Between Muslims or ethnic groups in Cordilleras f. Cohabitation for 5 years



6) VOID MARRIAGES GENERALLY: Absence of any essential/formal requisite EXCEPTIONS: (1) Marriages exempt from marriage license requirement (2) Good faith marriages 7) EXCLUSIVE LIST OF VOID MARRIAGES a. Art. 35 i. Below 18 ii. Lack of authority of solemnizing officer iii. No marriage license iv. Bigamous/polygamous marriages v. Mistake in identity b. Art. 36 – psychological incapacity c. Art. 37 – incestuous d. Art. 38 – against public policy i. Collateral relatives within the 4th degree ii. Step-parents and step children iii. Parents-in-law and children-in-law iv. Adopter and adoptee v. Surviving spouse of adopter and adoptee vi. Surviving spouse of adoptee and adopter vii. Adoptee and legitimate child of the adopter viii. Between 2 adoptees of same adopter ix. Between parties where one killed his/her own spouse, or the spouse of the other 1. So they can marry each other e. Art. 40 – subsequent marriage w/o nullity decree for the 1st marriage f. Art. 41 – subsequent marriage w/o obtaining a judicial presumption of death of the spouse of the 1st marriage g. Art. 44 – marriage w/ judicial presumption of death but both spouses in the subsequent marriage are in bad faith h. Arts. 52-53 – subsequent marriages without first complying with distribution, partition, and delivery of presumptive legitimes. 148



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) 8) EXCLUSIVE LIST OF VOIDABLE MARRIAGES (45-46) a. One party is 18-below 21, without parental consent b. Unsound mind c. Fraud i. Non-disclosure of conviction involving moral turpitude ii. Concealment of wife of pregnancy with another man iii. Concealment of STD iv. Concealment of drug addiction, habitual alcoholism or homosexuality d. Vitiated consent (force, intimidation, undue influence) e. Incapacity to consummate f. Incurable STD 9) GROUNDS, PARTIES AND PRESCRIPTIVE PERIODS GROUND PARTY TO THE PRESCRIPTIVE SUIT PERIOD 1. Nullity of Direct attack: Only Direct attack: during the marriage the parties parties’ lifetime Collateral attack: Collateral attack: does Any interested party not prescribe 2. No parental a) Parent/Guardian Any time before the consent having legal charge “no-consent party” of the “no-consent reaches the age of 21 party” b) No-Consent party Within 5 years after reaching 21 years old 3. Insanity a) Sane spouse At any time before the without knowledge death of either party of insanity b) Relative, At any time before the guardian, or person death of either party having legal charge of the insane c) Insane spouse During lucid interval or after regaining sanity



4. Fraud



Injured party



5. Vitiated consent



Injured party



6. Incapability to consummate/ incurable STD



Injured party



Within 5 years after discovery of fraud Within 5 years from the time the force/ intimidation/ undue influence ceased Within 5 years after the marriage ceremony



10) GROUNDS FOR LEGAL SEPARATION a. Repeated physical abuse OR grossly abusive conduct i. Against (i) the spouse or (ii) their common child or (iii) petitioner’s child b. Physical violence OR moral pressure to change political or religious affiliation (petitioner only) c. Attempt to corrupt OR induce to engage in prostitution i. Against (i) the spouse or (ii) their common child or (iii) petitioner’s child d. Final judgment of imprisonment for more than 6 years e. Drug addiction OR habitual alcoholism f. Homosexuality g. Contracting a bigamous marriage h. Sexual infidelity or perversion i. Attempt against the life (of petitioner only) j. Abandonment WITHOUT JUSTIFIABLE CAUSE for more than a year 11) GROUNDS TO DENY LEGAL SEPARATION a. Condonation b. Consent c. Connivance d. Both parties have given ground e. Collusion f. Prescription 149



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) 12) REQUISITES OF A VALID MARRIAGE SETTLEMENT a. Entered into before celebration of marriage b. In writing c. Signed by the parties d. TO AFFECT THIRD PARTIES: registered in the (1) civil registry and (2) registry of property e. Must fix the terms and conditions of prop relations 13) REQUISITES (WHICH MUST CONCUR) FOR A FUTURE SPOUSE TO VALIDLY MAKE A DONATION PROPTER NUPTIAS IN A MARRIAGE SETTLEMENT a. There must be a marriage settlement b. Which must stipulate a prop regime other than ACP c. Must not be more than 1/5 of his/her present prop d. Acceptance by the would-be spouse e. Must comply with formalities of donations 14) GROUNDS FOR REVOCATION OF DONATIONS PROPTER NUPTIAS a. Marriage was not celebrated b. Marriage declared void c. Consent by parents was not given, when required d. Annulment of marriage, and donee acted in bad faith e. Legal separation, and donee acted in bad faith f. Donation made with resolutory condition and the condition is complied with g. When donee commits act of ingratitude against donor 15) ACTS OF INGRATITUDE i. Donee commits and offense against person, property, or honor of the donor or the latter’s spouse or children under parental authority ii. Donee imputes criminal offense or act involving moral turpitude against donor iii. Donee refuses to give donor support when donee is legally or morally bound to do so.



16) ACP AND CPG COMPARED ACP CPG All properties of the spouses at Includes only those (1) included the time of marriage, and those by marriage settlement and (2) subsequently acquired, EXCEPT those enumerated under Article those excluded (1) by marriage 117. settlements and, (2) by Art. 92. Income and fruits of properties Income and fruits of properties acquired during the marriage by acquired during the marriage gratuitous title remains separate by gratuitous title are part of the (unless donor provides CPG otherwise) As long as the property is Whatever property is acquired, acquired during the marriage, it whether by right of redemption, becomes part of the ACP even if barter, exchange, or purchase separate property of a spouse is using the exclusive property of used. Separate property must one spouse, remains separate remain as such to maintain its property of that spouse exclusive character Upon liquidation, payment of Upon liquidation, debts to creditors of the reimbursement to the advances partnership is done first before made by spouses by their reimbursement to advances by separate properties is done first the spouses, if any, is made. before payment of creditors (1) Ante-nuptial debts which did (1) Ante-nuptial debts which not redound to the benefit of the did not redound to the benefit of family; (2) support of illegitimate the family; (2) support of children and (3) fines and illegitimate children and (3) liabilities arising from delicts and fines and liabilities arising from quasi-delicts delicts and quasi-delicts Are chargeable automatically if separate properties of the spouse are insufficient. (Subject to reimbursement)



Are chargeable only if all liabilities of the partnership under Article 122 have been paid
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PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) 17) GROUNDS FOR INVOLUNTARY SEPARATION OF PROPERTY a. Spouse of petitioner sentenced with civil interdiction b. Spouse of petitioner was judicially declared an absentee c. Spouse of petitioner has judicially lost parental authority d. Spouse of petitioner abandoned the family e. Spouse of petitioner abused the power of administration granted in the pre-nup f. Separation in fact for at least one year and reconciliation is highly improbable 18) WHEN THE COURT MAY TRANSFER ADMINISTRATION OF SEPARATE PROPERTY TO THE OTHER SPOUSE a. Petitioner becomes the guardian of the other b. Spouse of petitioner sentenced with civil interdiction c. Spouse of petitioner was judicially declared an absentee d. Spouse of petitioner becomes a fugitive from justice e. Petitioner seeks the transfer because of the absence of the other spouse and their community property is insufficient 19) WHO MAY ADOPT a. Filipinos i. Legal age ii. In full civil capacity and legal rights iii. Good moral character iv. Not convicted of crime involving moral turpitude v. Emotionally and psychologically capable of raising children vi. Financially capable of supporting the adoptee in keeping with the means of the family



vii. Generally, 16 years older than adoptee Except: When adopter is the (1) biological parent of the adoptee or (2) the spouse of the adoptee’s parent b. Aliens i. Same qualifications as Filipinos plus ii. We have diplomatic relations with his/her country iii. Residency requirement of 3 years prior to filing of application iv. Has a Certificate of Legal Capacity issued by the embassy of his/her origin *Requirement (c) and (d) for aliens MAY be waived if a. Former Filipino citizen who seeks to adopt a relative within the 4th degree b. One who seeks to adopt the legitimate child of his/her c. One who is married to a Filipino citizen and seeks to adopt jointly with his/her spouse a relative within the 4 th degree of the Filipino spouse 20) WHO MAY BE ADOPTED a. Child administratively or judicially declared available for adoption b. Legitimate child of the other spouse c. One’s own illegitimate child d. De facto adoption e. Child whose adoption was previously rescinded f. Child whose adoptive or biological parents have died 21) EXCEPTIONS TO JOINT ADOPTION BY SPOUSES a. Spouse seeks to adopt the legitimate child of the other b. Spouse seeks to adopt his/her own illegitimate child (BUT THIS NEEDS CONSENT OF THE OTHER) c. When spouses are legally separated from each other. 151



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) 22) WHOSE CONSENT IS NEEDED FOR ADOPTION a. Adoptee, if 10 years old or over b. Biological parents of adoptee, if known, or legal guardian if unknown c. Legitimate and adopted children, 10 years old or over, by adopter and adoptee, if any d. Illegitimate children, 10 years old or over, of the adopter, if living with the adopter e. The spouse, if any, of the adopter and adoptee 23) GROUNDS FOR RESCISSION OF ADOPTION a. Repeated physical/verbal maltreatment despite having undergone counselling b. Attempt on the life c. Sexual assault or violence d. Abandonment 24) WHO ARE OBLIGED TO SUPPORT EACH OTHER a. Spouses b. Legitimate ascendants and descendants c. Parents and their children and the latter’s children d. Legitimate brothers and sisters, even half-blood 25) WHO CAN EXERCISE SUBSTITUTE PARENTAL AUTHORITY a. Surviving grandparent b. Oldest sibling over 21 years old c. Child’s actual custodian over 21 years old



26) REQUISITES TO BE CONSIDERED A FAMILY HOME a. Constituted by either (1) the spouses jointly or (2) an unmarried head of the family b. The house AND lot must be owned by the party constituting it c. It must be permanent d. The family must actually reside in the home e. Only one family home is constituted f. The value must not exceed 300,000 (in urban areas) or 200,000 (in rural areas 27) WHO CAN ATTACH/EXECUTE THE FAMILY HOME a. State (for non-payment of taxes) b. Creditors prior to the constitution c. Preferred creditors d. Laborers who rendered service to construct the family home, and even others who furnished materials for the construction of said building. 28) WHAT FAMILY RELATIONS INCLUDE (for requirement of earnest efforts to compromise) a. Between husband and wife b. Between parents and children c. Among other ascendants and descendants d. Among brothers and sisters, whether full or half-blood 29) CASES WHICH CANNOT BE COMPROMISED a. Civil status of persons b. Validity of marriage or legal separation c. Any ground for legal separation d. Future support e. Jurisdiction of the courts f. Future legitime
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PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) 30) LEGITIMATE VS. ILLEGITIMATE CHILDREN LEGITIMATE ILLEGITIMATE Right to claim legitimacy is Right to claim illegitimacy is transmissible to heirs not transmissible to heirs Can use any of the proof Can use par. 2 of Art. 172 provided in Art. 172 only if filed within the lifetime of the parent Can receive support from Can only receive support any direct ascendant or from up to grandparents and descendant grandchildren Shall principally bear the Shall generally bear the father’s surname mother’s surname Succession: Receives half of what legitimate receives; Iron curtain rule applies 31) RULES ON USE OF SURNAMES WHO WILL USE THE WHOSE SURNAME CAN BE SURNAME USED Legitimate or Legitimated Father (principally, but not Child exclusively) Illegitimate Child (1) Mother (principally) or (2) Father, if (a) filiation has been expressly recognized in the birth certificate or (b) there is an admission in a public document or private handwritten instrument made by the father Married Women (1) Use her maiden surname (2) Use her maiden surname and add her husband’s surname (3) Use her husband’s surname Use her husband’s full name but prefixing it with “MRS.”



32) GROUNDS UNDER PARENTAL AUTHORITY PERMANENT LOSS (1) Death of the parents (2) Death of the Child (3) Emancipation of the Child (4) Subjects the child, or allows the child to be subjected to sexual abuse TERMINATED UNLESS (1) Adoption of the child REVIVED (by final (2) appointment of a general judgment) guardian (3) judicial declaration of abandonment in a case filed for the purpose (4) Final judgment divesting the party concerned (5) Judicial Declaration of (a) absence OR (b) incapacity SUSPENSION UPON (1) Treats the child with COURT ORDER (main case excessive harshness or cruelty or related case) (2) Gives the child corrupting orders, counsel, or example (3) Compels the child to beg (4) Subjects the child, or allows him to be subjected to acts of lasciviousness (5) Culpable negligence, amounting to consent to subject the child to any of the 4 grounds above. *Note: Any ascendant, step-parent, or guardian, of (a) a minor who is 12 years old or younger to be in any hotel, motel, sauna parlor, beach resorts or other similar establishments or (b) who offers a minor to a person at least 10 years older than such minor, SHALL LOSE PARENTAL AUTHORITY OVER THE SAID MINOR.
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PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) 33) GROUNDS FOR CHANGE OF NAME FIRST NAME OR SURNAME (RULE 103) NICKNAME (R.A. 9048) Such name is (a) ridiculous Such name is (a) ridiculous or (b) tainted with dishonor or (b) tainted with dishonor or (c) extremely difficult to or (c) extremely difficult to write or pronounce write or pronounce The new first name or Case: In the absence of nickname has been prejudice to State or any habitually and continuously individual, there is a sincere used, and he has been desire to adopt a Filipino publicly known by said name to erase signs of a name in the community former nationality (which unduly hampers social and business life) Change will avoid confusion Change will avoid confusion Change of civil status Case: Change of surname of an illegitimate child for his or her best interests 34) COVERED BY SUMMARY JUDICIAL PROCEEDINGS a. Separation in fact between husband and wife b. Incidents involving parental authority c. Judicial declaration of presumptive death d. Delivery of presumptive legitime e. Judicial determination of family domicile in case of disagreement between the spouses f. Court adjudication of the validity of a spouse’s objection to the profession of the other spouse g. Entrusting foundlings, abandoned, abused, and neglected children to children’s homes



154



PERSONS AND FAMILY RELATIONS REVIEWER by HARVEY BILANG [ATENEO 4C 2016] (Based on Sta. Maria book 2015 edition) 35) CHART FOR VOID AND VOIDABLE MARRIAGES Type of Marriage Status of Property How Marriage Marriage Regime / is Revoked or Governing Dissolved Provisions Arts. 35(a) (d), 37, 38 Void 148 Declaration of nullity Art. 35 (b) (c) (e) Void 147 Declaration of nullity Art. 36 Void 147 Declaration of nullity



Legitimacy of children conceive within Illegitimate Illegitimate Legitimate



How to Liquidate Properties



Effect on Donations Propter Nuptias



Co-ownership in May be revoked at donor’s option Civil Code Co-ownership in May be revoked at donor’s option Civil Code Co-ownership in May be revoked at donor’s option Civil Code



Subsequent marriage w/o Void decree of nullity (Art. 40) Subsequent marriage w/o Void decree of absence (Art. 41 (a)) Subsequent marriage w/ Valid decree of absence and liquidation



ACP/CPG/ Declaration of Pre-Nup Nullity 148 Declaration of Nullity ACP/CPG/ Extra-judicial Pre-Nup affidavit of reappearing spouse



Illegitimate



Subsequent marriage w/ decree of absence but no liquidation (Art. 41 (b))



Valid



Separation of property



Extra-judicial affidavit of reappearing spouse



Legitimate



Co-ownership in Remains valid Civil Code



Subsequent marriage w/ decree of absence but both parties in bad faith (Art. 44) No partition, liquidation etc. Arts. 52-53



Void



147



Declaration of nullity



Illegitimate



Co-ownership in Revoked by operation of law Civil Code



Void



147



Declaration of nullity



Legitimate



Co-ownership in May be revoked at donor’s option Civil Code



Arts. 45-46



Voidable



ACP/CPG/ Annulment Pre-Nup



Legitimate



Arts. 102/129



Illegitimate Legitimate



Arts. 43-44



Revoked by operation of law if donee-spouse in bad faith Co-ownership in May be revoked at donor’s option Civil Code Arts. 43-44 Remains valid



Revoked by operation of law if donee-spouse in bad faith [basis: Articles 50 and 43 (3); not 86 (3)]
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