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RESEARCH METHODOLOGY The research is empirical and analytical in nature as a plethora of judgments and reports have been analysed to give birth to the final product. The concept has been analysed and examples have been cited wherever required. Secondary and electronic resources have been largely used to gather information and data about the topic. Books and other references as guided by the faculty. Websites, dictionaries and articles have also been referred. All of the above stated processes have been adhered to for the successful completion of the project.



OBJECTIVE 



Discussing the Role of Public Prosecutor in India.







Studying the basic need and functions of Public Prosecution.







Role of Public Prosecutor at different stages of criminal proceedings.







Examining the Role and Coordination of the Public Prosecutor with the police.
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INTRODUCTION In almost all civilized legal systems around the world Prosecutors are Agents of the Attorney General and represent the interests of the general public in the criminal justice system. As a society, we share an interest in protecting ourselves from criminals and the damage they cause. Our law enforcement system investigates crime and prosecutes offenders. However, the justice system must also protect our valued rights and freedoms and convict only the guilty. The prosecutor‟s job is to recognize these different and competing interests and conduct the prosecution's business in a way that best serves them all. Prosecutors also have a duty to act in a way that strikes a fair balance between the competing interests of convicting the guilty, protecting citizens‟ rights and freedoms and protecting the public from criminals. As a result, prosecutors do not work simply to get convictions. They are not the representatives of any special interest group. They do not act as the lawyers for victims of crime. Prosecutors represent the interests of all of us in ensuring that prosecutions are conducted in a diligent, competent and fair way that respects the rights of all citizens The most important right guaranteed under the Constitution of India to an accused in a criminal trial? It is a right to have a fair trial, which is a logical expansion of Article 21 of the Constitution of India. If the trial should be fair its conductor should be fair to both parties. A special feature of the administration of justice in the filed of criminal law in is that only a Public Prosecutor can prosecute the case against an accused. This is reflected in the mandate contained in section 225 of the Code of Criminal Procedure. There is no exception to this rule. Any private counsel engaged by the injured, or any advocate briefed by the relatives of the deceased however influenced they may be, is not entitled to conduct the prosecution in the sessions cases. This system is the glaring acknowledgment of the special status and position, which the office of Public Prosecutor is expected to wield in our legal system1



In India, we have a Public Prosecutor who acts in accordance with the directions of the judge. The control of a criminal trial is in the hands of the trial judge. Investigation is the prerogative of the police. The decision to prosecute is a function attributed to the procurator in all Indian Subcontinental countries. It is taken in India by the magistrate on the report submitted by the police. 1



Seethi Haji Vs State of Kerala 1986 KLT 1274
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Being an officer of the court, the prosecutor is believed to represent the public interest and as such not to seek conviction of a party by hook or crook. The prosecutor is supposed to lead evidence favourable to the accused for the benefit of the court, not conceal it to secure a conviction. It is generally believed that traditional right of nulle prosequi is available to the prosecutor but in a case of withdrawal of prosecution, (nulle prosequi) if the prosecutor makes an independent decision to withdraw a case then the court should accept this and permit withdrawal under section 321 of the Criminal Procedure Code (CrPC). Public prosecutor is defined in Section 2(u) of the Code as „any person appointed under section 24 and includes any person acting under the direction of the Public Prosecutor. Thus a special Public Prosecutor also would be a Public Prosecutor in respect of a particular case or a class of cases for which he is appointed. The powers conferred on Public Prosecutor are seemingly so wide and unfettered that parliament reposed confidence of great magnitude in the office of the Public Prosecutor. Thus special status and position as well as great powers have been conferred on the office of the Public Prosecutor. In Babu v. State of Kerala2 it is held that Public Prosecutors are really ministers of justice whose job is none other than assisting the state in the administration of justice. They are not representatives of any parties. Their job is to assist the court by placing before the court all the relevant materials. Section 24 of the CrPC provides for appointment of public prosecutors in the High Courts and the district by the Central government or State government. Subsection 3- lays down that for every district, the state government shall appoint a public prosecutor and may also appoint one or more additional public prosecutors for the district. Subsection 4- requires the district magistrate to prepare a panel of names of persons considered fit for such appointment, in consultation with the sessions judge. Subsection 5- contains an embargo against appointment of any person as the public prosecutor or additional public prosecutor in the district by the state government unless his name appears in the panel prepared under subsection 4.



2



(1984 KLT) 165
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Subsection 6 provides for such appointment wherein a state has a local cadre of prosecuting officers, but if no suitable person is available in such cadre, then the appointment has to be made from the panel prepared under subsection 4. Subsection 4 also says that a person shall be eligible for such appointment only after he has been in practice as an advocate for not less than seven years. Section 25 deals with the appointment of an assistant public prosecutor in the district for conducting prosecution in the courts of magistrate. In the case of a public prosecutor also known as district government counsel (criminal) there can be no doubt about the statutory element attached to such appointment by virtue of this provision in the CrPC 1973.



1. ROLE



AND



REASONS



FOR



THE



OFFICE



OF



PUBLIC



PROSECUTOR As in the case of Babu v. State of Kerala enunciated above the court observed that Public prosecutors are really ministers of justice whose job is none other than assisting the state in the administration of justice. They are not representatives of any party. Their job is to assist the court by placing before the court all relevant aspects of the case. They are not there to use the innocents go to the gallows. They are also not there to see the culprits escape conviction. But the pleader engaged by a private person who is a de-facto complainant cannot be expected to be so impartial. Not only that, it will be his endeavour to get the conviction even if a conviction may not be possible.3 A Public Prosecutor is not expected to show a thirst to reach the case in the conviction of the accused somehow or the other irrespective of the true facts involved in the case. The expected attitude of the Public Prosecutor while conducting prosecution must be couched in fairness not only to the court and to the investigating agencies but to the accused as well. If an accused is entitled to any legitimate benefit during trial the Public Prosecutor should not scuttle/conceal it.



The Rationale behind a Public Prosecution, the underlying principle governing the Criminal Justice System is that all crime (offences which have been codified as such in statutes) committed by an individual or groups against others are deemed to have been committed against



3



(1984) Cri. LJ 499 (Ker) 502
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society. Hence it is the responsibility of the state to bring justice to the sections of the society which have been adversely affected by the crime or offense. Public Prosecutor should be scrupulously fair to the accused and present his case with detachment and without evincing any anxiety to secure a conviction. Otherwise there will be no guarantee that the trial will be as fair to the accused as a criminal trial ought to be. The State and the Public Prosecutor acting for it are only supposed to be putting all the facts of the case before the court to obtain its decision thereon and not to obtain a conviction by any means fair of foul.‟



In India, the criminal justice system should function within the framework of the Indian Constitution. Succinctly speaking, the principles enunciated in the Constitution are as infra: 1. Presumption of innocence: Accused presumed to be innocent. 2. Deprivation of life / personal liberty only in accordance with procedure established by law.4 3. Equality: The guarantee of equality before the law. 4. Equal Protection: Equal protection of the laws. 5. Beyond all reasonable doubt: The guilt must be proved beyond all reasonable doubt 6. Double jeopardy: Protection against double jeopardy 7. Non-retrospective punishment 8. Prohibition of discrimination: Prohibition of discrimination imposed upon the State. 9. The right of the accused to remain silent 10. Arrest/detention must be in accordance with law and judicial guidelines. 11. Speedy trial. Directorate of Prosecution, the objective behind establishing the Directorate of Prosecutions was to exercise close supervision and scrutiny of work relating to various prosecuting agencies at Sessions and Assistant Sessions levels except at the High Court level. This Directorate is headed by a Director assisted by other subordinate rank officials and ministerial staff.



4



See Article 21 of the Indian Constitution
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2. ROLE OF A PUBLIC PROSECUTOR IN INVESTIGATIONS Investigations in India are conducted as per provisions of Chapter XII of the Code. Cases are registered under section 154 of the Code. A police officer is competent to investigate only cognizable offences. Non- cognizable offences cannot be investigated by the police without obtaining prior orders from the courts. A police officer can examine witnesses under section 161. However, the statements are not to be signed by the witnesses. Under section 164 of the Code Confessions of accused persons and statements of witnesses are recorded. A police officer has the power to conduct searches in emergent situations without a warrant from the court under section 165. A police officer is competent to arrest an accused suspected to be involved in a cognizable offence without an order from the court in circumstances specified in section 41 of the Code. He is required to maintain a day to day account of the investigation conducted by him under section 172. After completion of investigation, a police officer is required to submit a final report to the court under section 173. If a prima facie case is made out, this final report is filed in the shape of a charge-sheet. The accused has, thereafter, to face trial. If no cogent evidence comes on record, a closure report is filed in the Court. The public prosecutor plays the following role at the investigation stage: (1) He appears in the court and obtains arrest warrant against the accused; (2) He obtains search warrants from the court for searching specific premises for collecting evidence; (3) He obtains police custody remand for custodial interrogation of the accused (section 167); (4) If an accused is not traceable, he initiates proceedings in the court for getting him declared a proclaimed offender (section 82) and, Thereafter, for the confiscation of his movable and immovable assets (section 83); and (5) He records his advice in the police file regarding the viability/advisability of prosecution. 9



After the completion of investigation, if the investigating agency comes to the conclusion that there is a prima facie case against the accused, the charge-sheet is filed in the court through the public prosecutor. It is to be noted that the opinion of the public prosecutor is taken by the police before deciding whether a prima facie case is made out or not. The suggestions of the public prosecutor are also solicited to improve the quality of investigation and his suggestions are generally acted upon. However, the ultimate decision of whether to send up a case for trial or not lies with the police authorities.



In case there is a difference of opinion between the



investigating officer and the public prosecutor as to the viability of the prosecution, the decision of the District Superintendent of Police is final.



3. THE ROLE OF A PUBLIC PROSECUTOR DURING TRIALS As stated above, the public prosecutor is vested with the primary responsibility to prosecute cases in the court. After the charge-sheet is filed in the court, the original case papers are handed over to him. The cognizance of the case is taken by the courts under section 190 of the Code. The trial in India involves various stages. The first and foremost is the taking of cognizance of a case by the court. The second step is to frame charges against the accused, if there is a prima facie case against him. The third step is to record the prosecution evidence. The fourth step is to record the statement of the accused (section 313 of the Code). The fifth step is to record the defence evidence. The sixth step is to hear the final arguments from both sides, and the last step is the pronouncement of judgement by the Court. The public prosecutor is the anchor man in all these stages. He has no authority to decide whether the case should be sent up for trial. His role is only advisory. However, once the case has been sent up for trial, it is for him to prosecute it successfully. 10



A. Withdrawal from Prosecution The public prosecutor has the authority to withdraw a case from trial under section 321 of the Code. Under the case law, he and he alone has the ultimate authority to withdraw a case from prosecution (AIR 1983 SC 194). But the practice is that he receives instructions from the government and pursuant to those instructions, he withdraws the case from prosecution. The grounds of withdrawal could be many, including: (1) False implication of accused persons as a result of political and personal vendatta; (2) Inexpediency of the prosecution for the reasons of state and public policy; and (3) Adverse effects that the continuation of prosecution will bring on public interest in the light of changed situation. B. Burden of Proof on Prosecution It is for the public prosecutor to establish the guilt against the accused in the court beyond a reasonable shadow of doubt.



The evidence is in three forms, namely, oral evidence (i.e.,



statements of witnesses); documentary evidence; and circumstantial evidence. Forensic evidence also plays an important role in varied crimes. In the Indian system, the statement of a witness is recorded by the investigating officer. The statement is not required to be signed by a witness under the law. The witness is required to appear in the court and prove the facts mentioned by him to the investigating officer at the pre-trial stage and to face cross-examination by the defence lawyer. The public prosecutor conducts the examination-in-chief of a witness and, thereafter, his re- examination, if need be, in order to clarify ambiguity, if any, after a witness‟ crossexamination. Similarly, the documents cited in evidence are required to be proved by the public prosecutor with the help of witnesses. The forensic evidence is proved through the documents prepared by the experts and also by the testimony of the experts in the court. The experts are
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also liable to be cross-examined by the defence counsel. On the basis of the facts proved by the oral, documentary and forensic evidence, the public prosecutor tries to substantiate the charges against the accused and tries to drive home the guilt against him. If there is a statutory law regarding presumptions against the accused, the public prosecutor draws the court‟s attention towards that and meshes it with other evidence on record. While the law requires establishing a prima facie case for charge-sheet purposes, the law for conviction is that the guilt should be proved beyond a reasonable shadow of doubt. The standard of proof in Indian courts is quite high and that largely explains the low conviction rate, particularly in IPC offences.



The



prosecutor has an immense role. He has to prove the facts. He has to prove the circumstances, and then he has to draw the inferences and convince the court that the arraigned accused alone is guilty of the offences that he has been charged with. This is an onerous task and requires sound legal knowledge, the ability to handle witnesses and the capability to carry the court along with him.



3.1 SPEEDY TRIAL The concept of speedy trial is enshrined in Article 21 of the Constitution of India. Article 21 reads as under: No person shall be deprived of his life or personal liberty except according to procedure established by law. The Supreme Court in 1997 CrLJ, page 195 has interpreted this Article to mean that right of speedy trial is also a fundamental right. Undeniably, the trials in India drag on for years together. There are several agencies responsible for delays, namely, the police, the lawyers, the accused and the courts. All of them play a contributory role in the delays. While the police agency may be responsible for 25 per cent of delays, non-police agencies are responsible for the rest of it. The public prosecutor, being an officer of the court, can play an important role in
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ensuring speedy trial. It is his duty to see that the adequate number of witnesses are called at each hearing and none of them goes back unexamined. Similarly, he is to ensure that the documents are put up to the court in time. He has also to ensure that police officers, who generally prevaricate in appearing in the courts, do appear as per the schedule fixed by the court. A good working relationship with the court may help in achieving this end.



Not much



cooperation can be expected from the defence counsel as experience shows that he is more interested in the delays than in speedy trial because delay means more hearings which, in turn, means more fee for him. This behaviour may be unethical on his part, but this is the ground reality. In this scenario, the role of public prosecutor assumes special significance



3.2 PLEA BARGAINING The Indian law does not provide for plea bargaining as it exists in the U.S.A. However, the Law Commission of India has recently recommended to the government that a separate Chapter (Chapter 21-A) be incorporated in the Code to provide for plea bargaining. The system of plea bargaining has been recommended as it is believed that 75 per cent of convictions in the U.S.A. are based on plea bargaining. It is proposed to introduce a plea bargaining system in less grievous offences, to begin with. If this experiment succeeds, it will be extended to grievous offences thereafter.



3.3 PUBLIC PROSECUTION AND SENTENCING In the criminal statutes, varied sentences are provided for different offences. The most serious offence is the crime of murder for which life imprisonment or death is provided. A death sentence is, however, to be awarded in the rarest of rare cases. There are certain statutes which provide for minimum imprisonment, but may exceed the minimum imprisonment so provided. After the court has held the accused guilty, the defence counsel and the public prosecutor are 13



called upon to argue on the quantum of punishment. The courts in India generally believe in the individualisation of sentences. The age, educational background, social status and liabilities of the accused such as infant children, dependent wife and other factors are considered by the court before imposing a sentence. The public prosecutor has to use his discretion in arguing for adequate punishment, keeping in view the circumstances mentioned above. He should exercise the discretion keeping in mind the gravity of the offence, and the facts and circumstances of the case. Besides, the court has the statutory authority to release a convict on probation in certain offences under the Probation of Offenders Act. The court can release a convict on admonition in cases where the punishment is not more than two years. The public prosecutor should guide the steps of the court in this regard. The court also has the discretion to release a convict on probation under section 360 of the Code, in the following circumstances: (1) A convict of more than 21 years of age punished with fine or imprisonment of less than 7 years; and (2) A convict of less than 21 years of age or any woman not punished with life imprisonment or death. The court will take into consideration his age, character and antecedents and the fact that he is not a previous convict. The court can also release the offender on probation of good conduct in other offences excluding offences punishable with death or life imprisonment. The prosecutor is required to help the court in arriving at a fair and judicious finding in this matter.
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4. CO-ORDINATION



BETWEEN



THE



POLICE



AND



PUBLIC



PROSECUTORS Before 1973, the Assistant Public Prosecutors (some of them were police officers) were under the direct control of the District Superintendent of Police. The public prosecutors appearing in the Sessions Courts were drawn from the open market on a tenure basis and they were responsible to the District Magistrates. After the amendment in the Code, Assistant Public Prosecutors have been totally detached from the police department. At present they report to the District Magistrate at the district level and to the Director of Prosecutions at the state level. The status of the public prosecutors appearing in the Sessions Courts remains unchanged. There is no institutionalised



5. PRESENT STATE OF PUBLIC PROSECUTORS IN INDIA The office of Public Prosecutors in India like almost every governmental setup in this country is in a bad shape today, it suffers from various inadequacies and incompetence due to rigid and at times useless formalities. Most offices of public prosecutors have inadequate staff, space and furniture. Even the recruitment rules do not provide sufficient clerical and supporting staff. Still most staff is borrowed from police department and many employees even after been taken back by mother department aren‟t restored.



Office building is not an independent block but just a room given in court premises even that is not available even in some block levels (tehsil). 20 to 30 prosecutors share a little room as their 15



office. Some of them do not even have their own chair and desk to sit and work not even a cupboard to keep files. Use of computers is farfetched dream to them. Stationery items including papers are in short supply. If pleadings or arguments or appeals are to be typed this is done at their own cost. It will surprise most of us that a clerk, a peon, a court mohrrir has place and chair in subordinate court room to work but not public prosecutor.



Pay Scale/ Incentives and Promotion



Salaries and other incentive are also in very bad shape. Once it was close with judicial officers in whose court‟s prosecutors worked. It was true recognition of their value and status as court officer. While after Shetty Commission judicial officers have been able to get charming pay, public prosecutors have been left far behind not only in terms of salary but in other facilities too. Low pay scale is major disincentive to existing cadres as well as to future aspirants. In Madhya Pradesh Assistant District Public Prosecutor are getting salary equal to steno and sub inspector who are class 3 non-gazzated officer. Although Assist. Dist. Public Prosecutor has 2nd class gazzated rank and recruited directly through public service commission. Is this not irony that a officer provides help in the administration of justice is a sufferer himself of gross injustice regarding his pay scale



Another disturbing issue is poor channel of promotion and career advancement. In Madhya Pradesh again where an Assistant public prosecutor and in some places even the public prosecutor have no opportunity to promote even after service of 20 to 30 years. Some of them get retirement on same post without any advancement. Without changing the organizational
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setup it is impossible to change present scenario and it is right time to allow regular prosecution cadre in session court and as well as in high court too. With their knowledge, training and experience we shall achieve goal of criminal justice system



5.1 Problems of prosecution and suggestions for improvement It bears repetition that the conviction percentage in India has been falling over the years. It was 64.8 per cent in 1961, and fell down to 42.9 per cent in 1994. The disposal of cases by the courts is also falling over the years. In 1994, it stood at 15.5 per cent of the total cases pending in the Courts in that year. This clearly demonstrates non-efficacy of the public justice system. The public prosecutors cannot escape the blame for this dismal state of affairs. It is proposed to highlight some of the problems being faced by the prosecution agency and also to suggest measures to improve the situation. (1) The first and the foremost problem is the poor quality of entrants in the prosecution agency. The quality of law education is not uniform in the country and is not up to the mark in certain law colleges. (2) Earnings in the open market are much higher than what the government offers to the prosecutors. Resultantly, able and competent advocates shy away from joining the prosecution agency. The only way to remedy the situation is to make the job attractive by improving the salary structure and by providing other perks such as government housing, transport, telephone facilities and allowances such as non-practising allowance, rob allowance, and library allowance. (3) The Assistant Public Prosecutors are recruited from the open market, and they are entrusted with the cases without any institutional training. They learn by experience, but that takes time and, in the meanwhile, the cases suffer. It is suggested that a national
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level training institution should be set up for the public prosecutors to impart them proper training. The duration of the training could be one and a half years. Six months could be earmarked for training in law; four months for attachment with a police station; four months for attachment with a competent magistrate; and the remaining four months for attachment with a senior and experienced public prosecutor. The proposed institutional training could be supplemented with refersher courses from time to time. (4) The pay scales of the Assistant Public Prosecutors are rather low. Assistant Public Prosecutors Grade-II are bracketed with a Sub Inspector of Police and Assistant Public Prosecutors Grade-I with an Inspector of Police. As they are law graduates and have lucrative avenues open to them in the market, it is necessary that their pay scales be improved and also they be given sumptuous allowances so as to make the job attractive. Similarly, the honorarium paid to the public prosecutors appearing in the Sessions Courts is grossly inadequate and this needs to be enhanced drastically. (5) Another problem facing the public prosecutors is the lack of promotional avenues. As stated in the preceding paras, an Assistant Public Prosecutor Grade-II is promoted to Assistant Public Prosecutor Grade-I and thereafter as Assistant Director or Deputy Director, as the case may be. He can appear only in the Magisterial Courts and not in the Sessions Courts, where more heinous offences are tried. It would be expedient to integrate the two cadres and allow an Assistant Public Prosecutor to rise in the heirarchy; enabling him to appear not only in the Sessions Court, but even in the High Court, depending on his ability and calibre. (6)The investigations are generally conducted by low level police officers who are not proficient in laws, procedures and practical police working.



The supervisory officers are, sometimes, deficient in closely



monitoring the investigations. Such cases when sent up for trial, often result in acquittals and the
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blame comes on the public prosecutors. While, it is necessary to improve the quality of public prosecutions, it is clearly important to improve the quality of investigation. Special emphasis should be laid on using modern scientific methods of investigation. A closer rapport between the investigating agency and the prosecution agency should also improve the outcome of trials. (7)Delay in trials is one of the fundamental reasons for acquittals in criminal cases. Speedy trial is the fundamental right of the accused in Indian law. It is the paramount duty of the public prosecutor to ensure speedy trial for which he has to take along with him the court and also the defence lawyer. The police officers, sometimes, are responsible for delays in trials because of their lack of interest in trials as evidenced in non- production of witnesses in time and, occasional prevarication in appearing in the courts themselves to render evidence. A multi-disciplinary approach needs to be evolved to remedy this situation and no short- cut solutions are possible. (8)The prosecutors generally do not have good library facilities. Due to their rather inadequate pay scales, they are not in a position to spend on books. The libraries of the Bars are overcrowded and the books are not made available to the prosecutors. It would be advisable to set up exclusive libraries for the prosecutors in cities and bigger towns at government cost. (9) There is virtually no accountability on the part of the prosecution agency. The work of Assistant Public Prosecutors is supervised by the District Magistrate, who being the chief executive of the district, is saddled with multifarious responsibilities and has virtually no time to supervise their work. The public prosecutors appearing in the Sessions Courts, again, are responsible to the District Magistrate. Apart from the time constraint, the District Magistrate generally does not possess the legal acumen and knowledge to objectively assess the performance of each public prosecutor and cannot give thrust and impetus to the prosecution agency. The departmental superiors should play a dominant role in this regard. Norms for disposal of work should be fixed and non-performers should be penalised.
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6. CONCLUSION In the final analysis, a public prosecutor is an officer of the court and is required to render assistance to the court to arrive at a just and equitable decision. He is also required to be fair to the opposite party. His guiding principle should be not so much the letter of law, but the spirit of law based on prudence, common sense and equity. A society which is governed by the letter of law does not fully exploit its human potentialities. I conclude by quoting from Russian Nobel laureate Solzhenitsyn, A society which is based upon the letter of law, and never reaches any higher is taking very scarce advantage of high level of human possibilities. The letter of the law is too cold to have any beneficial influences on society. Whenever the issue of life is woven in legalist relations, there is an atmosphere of moral mediocrity, paralysing man‟s noblest impulses
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