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INTRODUCTION As our main concern is to write on the Role of Indian Supreme Court in the Protection of Human Rights, therefore before I start writing on the aforesaid topic I must mention a case in which how Supreme Court of India protected the Human Rights. Below is clipping of a model laid down by the Supreme Court regarding the Protection of Human Rights.



OCTOBER 26, 2010 (TIMES OF INDIA)



The case is as following: Central Bureau of Investigation V. Kishore Singh and others 1 [SUPREME COURT OF INDIA, 25 Oct 2010] Criminal - Human Rights - Indian Penal Code, 1860, ss. 307, 326, 342, 343 and 120B - Third degree methods in police station - Accused no. 1 (Policeman) was charged with severing the private part of 'X', who was brought to the police station while accused no. 2 and 3 held the 'X' - Trial court found all the three accused guilty and sentenced accused no. 1 to life imprisonment, accused no. 2 to 6 months imprisonment and accused no. 3 to 10 years imprisonment - On appeal, HC acquitted accused nos. 2 and 3 and reduced the sentence of accused no. 1 to the 1
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sentence already undergone for the conviction u/s. 326 IPC and 1 years' rigorous imprisonment for the offence u/s. 343 IPC which was altered to s. 342 IPC - Hence, present appeal - Whether HC rightly acquitted accused no. 2 and 3 and reduced the sentence of accused no. 1 - Held, on the facts of the case, there was no reason to disbelieve the prosecution case - All the accused were guilty of totally flouting the directives of SC in D.K. Basu v. State of West Bengal2 as that decision outlaws third degree methods in police stations, but it is well known that third degree methods are still widely used in many of police stations, as this case reveals Policemen who commit criminal acts deserve harsher punishment than other persons who commit such acts, because it is the duty of the policemen to protect the people, and not break the law themselves - It was a barbaric act on the part of the accused, who deserves no leniency - Impugned order of the HC set aside and sentence of accused no. 1 to be enhanced to 5 years rigorous imprisonment u/s. 326 IPC and a fine of 50,000/- - Acquittal of accused no. 2 set aside and is sentenced to 6 months simple imprisonment and a fine of 10,000/- - Acquittal of accused no. 3 also set aside and is sentenced to 3 years rigorous imprisonment and a fine of 50,000/-. This was an outline of the project. Now let us see the developments and outcomes of the Judgments delivered by the Indian Judiciary in order to protect and promote the Human Rights in India.
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INTRODUCTION In the very beginning I must start with the expression Human Rights, what actually Human Rights are? And what is the place of Human Rights in the Indian context. The expression of ‘Human Rights’ was not expressly defined in Indian legal structure till enactment of the Protection of Human Rights Act, 1993. However, one must not construe, directly or indirectly, that the human rights movement was started in post-independent era only after 1993. In the pursuit for a just society, rather than an ordered socio-political society, Indian Constitution, its constitutionalism and Indian Judiciary esp. Supreme Court of India have been advocating protection of ‘human rights’ from its inception. The role of Supreme Court, in this regard, is phenomenal. The concepts involved with the human rights are dynamic per se. The terms “Life”, “Liberty”, “Equality” and “Dignity” is not defined either in the Constitution of India or Statute. Only through judicial interpretation, we conceive the scope and domain of these ever growing and affluent concepts of human existence. Human emancipation against all forms of subjugation or exploitation of State, society or individual is fought on these concepts. All these concepts are so closely juxtaposed in a human life; it will lose its edge and shine in the absence of others. However, considering the vastness of these concepts, the author confines its venture to the role of SC in the realm of right to life, guaranteed under Art 21 of the Indian constitution, in recognizing Human Rights in India by way of positive assertion of human rights in Indian polity. Sometimes police arrested a person without warrant in connection with the investigation of an offence without recording the arrest and arrested person has been subjected to torture to extract information from him for the purpose of further investigation or brutalities of police towards an accused to make confession. Delay in investigation. Delay in trail. It is a well known maxim that justice delayed is justice denied. Refusal to grant bail without reasonable cause is a clear violation of Human Right of a person and would amount to deprivation of personal liberty of an individual. According to Supreme Court of India in Samath V. State of A.P3 "All Human Rights are derived from the dignity of the person and his inherent worth." In short and very simple language, Human Rights inherent in all human beings throughout their lives by virtue of their humanity alone and they are in alienable.



3



Samatha v. State of A.P (AIR 1997 SC 3297) Waseem Firoz



Page 3



Human rights are "rights and freedoms to which all humans are entitled. Therefore, Human Right is a Universal term. Human rights are those which are inherent to all human beings whatever be the nationality, place of residence, sex, national or ethnic origin, color, religion, language, or status in the society. Human rights encompass a wide variety of rights. Human rights are universal and moral. All individuals entitled to these rights without any discrimination on any ground. All these rights are interdependent, inter-related and indivisible. Human rights are important to the stability and development of all the countries around the world. All men are by nature equally free and independent and have certain inherent natural rights of which when they enter a society they cannot by an compact deprive or divest their posterity 4. The modern conception of human rights developed in the aftermath of the Second World War, in part as a response to the Holocaust, culminating in its adoption by the Universal Declaration of Human Rights by the United Nations General Assembly in 1948. All human beings are born free and equal in dignity and rights. They are endowed with reason and conscience and should act towards one another in a spirit of brotherhood. —Article 1 of the United Nations Universal Declaration of Human Rights (UDHR)



We hold these truths to be self- evident, that all men are created equal, that they are endowed by their Creator with certain unalienable Rights that among these are life, Liberty and the pursuit of happiness. — United States Declaration of Independence, 1776
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UNIVERSAL DECLARATION OF HUMAN RIGHTS (UDHR) The UDHR was framed by members of the Human Rights Commission, with former First Lady Eleanor Roosevelt as Chair, who began to discuss an International Bill of Rights in 1947. The Universal Declaration of Human Rights (UDHR) was adopted by the United Nations General Assembly in 1948, partly in response to the atrocities of World War II. Although the UDHR was a non-binding resolution, it is now considered to have acquired the force of international customary law which may be invoked under appropriate circumstances by national and other judiciaries. The UDHR urges member nations to promote a number of human, civil, economic and social rights, asserting these rights are part of the "foundation of freedom, justice and peace in the world." The declaration was the first international legal effort to limit the behavior of states and press upon them duties to their citizens following the model of the rights-duty duality.



The ideal of free human beings enjoying civil and political freedom and freedom from fear and want can only be achieved if conditions are created whereby everyone may enjoy his civil and political rights, as well as his social, economic and cultural rights. —International Covenant on Civil and Political Rights and the International Covenant on Economic Social and Cultural Rights, 1966



The UDHR included economic, social and cultural rights and civil and political rights because it was based on the principle that the different rights could only successfully exist in combination. This is held to be true because without civil and political rights the public cannot assert their economic, social and cultural rights. Similarly, without livelihoods and a working society, the public cannot assert or make use of civil or political rights.
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HUMAN RIGHTS DEVELOPMENT IN INDIA •



1829 - The practice of sati 5 was formally abolished by Governor General William Bentick.



•



1929 - Child Marriage Restraint Act, prohibiting marriage of minors under 14 years of age is passed.



•



1955 - Reform of family law concerning Hindus gives more rights to Hindu women.



•



1973 - Supreme Court of India rules in Kesavananda Bharati case 6 that the basic structure of the Constitution (including many fundamental rights) is unalterable by a constitutional amendment.



•



1978 - SC rules in Menaka Gandhi v. Union of India7 that the right to life under Article 21 of the Constitution cannot be suspended even in an emergency.



•



1985-6 - The Shah Bano case 8 , where the Supreme Court recognized the Muslim woman's right to maintenance upon divorce, sparks protests from Muslim clergy. To nullify the decision of the Supreme Court, the Rajiv Gandhi government enacted The Muslim Women (Protection of Rights on Divorce) Act 1986



•



1989 - Scheduled Caste and Scheduled Tribe (Prevention of Atrocities) Act , 1989 is passed.



•



1992 - A constitutional amendment establishes Local Self-Government ( Panchayati Raj) as a third tier of governance at the village level, with onethird of the seats reserved for women. Reservations were provided for scheduled castes and tribes as well.



•



1993 - National Human Rights Commission is established under the Protection of Human Rights Act.



•



2001 - Supreme Court passes extensive orders to implement the right to food.



5



Hindu funeral custom of self-immolation of widows after the death of their husbands



6



(AIR) 1973 SC 1461



7



AIR (1978) SC
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•



2005 - A powerful Right to Information Act is passed to give citizen's access to information held by public authorities.



•



2005 - National Rural Employment Guarantee Act (NREGA) guarantees universal right to employment.
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PROTECTION OF HUMAN RIGHTS ACT, 1993 Protection of Human Rights Act was passed in the year 1993 with a view to provide for a constitution of a National Human Rights Commission, State Human Rights Commission and Human Rights Courts for better protection of human rights and for matters concerned therein. It lays down provisions for – constitution of National Human Rights Commission. In terms of section 2 of the Act, “human rights” means the rights relating to the life, liberty, equality and dignity of the individual, guaranteed by the Constitution or embodied in the International Covenants and enforceable by the courts in India.
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NATIONAL HUMAN RIGHTS COMMISSION (NHRC) In India, human right now days is a burning issue. The act passed to protect human rights i.e. Protection of National Human Rights Act, 1993 was passed very recently with a view to prevent human rights violations. The setting up of the NHRC through the Protection of Human Rights Act, 1993, is an important development in the quest for human rights in India. Human rights attach to all persons equally, irrespective of race, nationality, or membership of any particular social group. The National Human Rights Commission (NHRC) of India is an autonomous statutory body established on October 12, 1993, under the provisions of The Protection of Human Rights Act, 1993.



Functions of NHRC under the Protection of Human Rights Act, 1993 India has been a nation where many of its people have been denied their rights and the exploitation of human life has desensitized many of us. In this context, NHRC should continue with its focus on educating our nation on the importance of human rights for human rights. One of the primary functions of NHRC is to receive complaints and initiate investigations into violations of Human Rights by public servants by acts of commission and omission through negligence on their part to prevent violation of human rights when brought to its notice within one year of the commission of such violation. Its contributions in India have gone beyond the expected role of investigating alleged violations, conducting public inquiries, exercising advisory jurisdiction, providing advice and assistance to governments, creating awareness, promoting interaction, exchange, and better coordination among other state and international human rights institutions and publishing annual reports.. Its contributions in the fields of child labor, rights of the disabled, education, food security, right to health, right to development and good governance; making the Indian Criminal Justice System victim centric and custodial justice, sexual harassment and trafficking of women in India.
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Other functions of NHRC Proactively or reactively inquire into violations of human rights or negligence in the prevention of such violation by a public servant visit any jail or other institution under the control of the State Government, where persons are detained or lodged for purposes of treatment, reformation or protection, for the study of the living conditions of the inmates and make recommendations Review the safeguards provided by or under the Constitution or any law for the time being in force for the protection of human rights and recommend measures for their effective implementation Review the factors, including acts of terrorism that inhibit the enjoyment of human rights and recommend appropriate remedial measures Study treaties and other international instruments on human rights and make recommendations for their effective implementation Undertake and promote research in the field of human rights Spread literacy among various sections of society and promote awareness of the safeguards available for the protection of these rights through publications, the media, seminars and other available means Encourage the efforts of NGOs and institutions working in the field of human rights Take suo moto action, if required in a case if the victim is not in a position to access a court.
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SUPREME COURT ON HUMAN RIGHTS The history of judicial protection of human rights in India revolves principally around Art 21 of the Indian Constitution and its interpretation by various courts. The role of our superior courts specially the Supreme Court had been very dynamic and active. It has delivered many weighty creative and forward looking judgments in area of protection of Human Rights. The historical background against which Article 21 has taken the present shape is a result of "Judicial Activism." Proponents of Judicial Activism, think that a powerful Judiciary is essentially necessary to protect the Human Rights of weaker sections of the society. The progress of any society is dependent upon proper application of law to its needs and since the society today realizes more than ever before its rights and obligations, the judiciary has to mould and shape the law to deal with such rights and obligations. It is thus clear that within certain limits judges have the power of profoundly influencing the system of law and contributing to its substance. Courts enable the law to keep pace with the changing conditions. Numerous illustrations can be presented from the laws of various countries which show that courts with their creative function kept the law abreast with time without any formal change in it. This process of development of law is so well illustrated by how from A.K. Gopalan to Maneka Gandhi, it took the supreme court of India more than a quarter of a century to read a new dimension into Art 21 of the Indian constitution. Safety of life and liberty of a person are most significant Human Rights in any ordered society. The Protection of Human Rights Act, 1993 has now defined "Human Rights 9 " Under the Act10 "Human Rights" means the rights relating to life, liberty, equality and dignity of the individual guaranteed by the constitution. The rights relating to life, liberty, equality and dignity of the individual are guaranteed by part III of Indian Constitution. In the beginning the judiciary has a conservative attitude towards this right and checks only bad provisions, judiciary limited the scope of the expression personal liberty, to bodily restrains only. In A.K Gopalan V. State of Madras 11 personal liberty was held to mean liberty of the physical restrains of body only. In this case, the majority held that the expression, 'procedure established by law' means procedure prescribed by the law of the state i.e. this right is guaranteed against executive arbitrariness and if the following conditions are satisfied, once liberty may be deprived: 9



The act shall be deemed to have come into force on 28/09/1993, vide section 1 (3) of the Act



10



Sec 2 (1) (d)
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(i)



There should be a law



(ii)



Law should be a valid law



(iii) The procedure laid down by law should be followed. Court refused to infuse in that procedure the principles of natural justice. The court also arrived at the conclusion that Article 21 excluded enjoyment of the guaranteed under article 19 Because, Article 19, according to the court, postulated legal capacity to exercise the rights guaranteed by it. But this restrictive interpretation of the Article 21 has not been accepted in the subsequent cases. The term life cannot be confined only to take away of life. In an American case (Munn v. Illinois)12 (1877), it was held that, right to life means something more than mere animal existence. The Supreme Court of India upheld this in Kharak Singh v. State of U.P 13 (1963) and said Art 21 means not merely the right to the continuance of person’s animal existence, but a right to the possession of his organs, his arms and legs etc. In the case of Anwar v. State of Jammu & Kashmir 14 (1971), it was held that the protection guaranteed under article 21 extends to all persons, not merely citizens, including even persons under imprisonment. A prisoner has the right to freedom of expression reading and writing except in so for as it is circumscribed by the fact of imprisonment15. In Menaka Gandhi v. Union of India 16 (1978) Indian Supreme Court pronounced a landmark judgment that the procedure contemplated by Article 21 should be in conformity with the principles of natural justice and unless it was so, it would be no procedure at all; the requirement of Article 21 would not be satisfied. It was a turning point when the Supreme Court held that any state action affecting life and liberty of a person has to be ‘right, just, fair and reasonable and not arbitrary, fanciful and oppressive’. Thereafter, there appeared era of progressive judicial activism for protection of human rights. In the post–Maneka period court’s activism blossomed and flourished. The Supreme Court, in its anxiety to protect 12



Munn v. Illinois, 94 US 133:24 Led 77 (1877)



13



Khark Singh V. State of U.P, A.I.R. 1963 SC 1295



14



Anwar V. State of Jammu and Kashmir, A.I.R. 1971 SC 337



15



State of Maharashtra V. Parbhakar, A.I.R. 1966 SC 424
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human rights, has at times undertaken the roles of both organs of the government, the legislature and the executive. Prior to the decision of Maneka Gandhi in 1978, Art 21 was constructed only as a guarantee against executive action unsupported by law, as was held in Gopalan case. However, Meneka Case opened up new dimensions and laid down, that it imposed a limitation upon legislative action also. A great transformation has come about in the judicial attitude towards the protection of human rights of persons. From Goplan to Meneka, thus judicial exploration has completed its trek from North to South Pole. In Maneka’s case, the supreme court has widened the scope of the words 'personal liberty' and said ‘the expression personal liberty’ in Article 21 is of widest amplitude and it covers a variety of rights which go to constitute the personal liberty of a man and some of them have been raised to the status of distinct fundamental rights and given protection under Article 19. Further the Supreme Court held that the mere prescription of some kind of procedure is not enough to comply with the mandate of Article 21. The procedure prescribed by law has to be fair, just and reasonable not fanciful oppressive or arbitrary, otherwise it should not be a procedure at all the requirements of Article 21 would not be satisfied. A procedure to be fair or just must embody the principles of Natural justice. Natural justice intended to invest law with fairness and to secure justice, the court said ‘law should be reasonable law’ and not merely an enacted piece of law.’ This wider interpretation of Article 21 becomes the starting point for the evolution of the law relating to judicial intervention in Human Rights Cases. In fact Article 21 of the Indian Constitution is a fundamental right having its origin in Human Rights. Mr. Justice S.R.Das in his judgment in Gopalan's case gave an illustration that “if a law provided that the cook of the Bishop of Rochester be boiled in oil it would be valid under Article 21”. This view stood for 28 years until it came to be overruled by the court's judgment in Maneka Gandhi's case a judgment that was largely inspired by the dynamic and creative approach of justice Bhagwati. In this famous decision which according to many jurists marks a watershed in the history of the constitutional law of the country the Supreme Court for the first time took the view that procedure under Article 21 has to include natural justice. Justice Bhagwati who represented the majority consensus of the court as Justice Chandrachud, Justice Untwalia and Justice Fazal Ali agreed with him insisted that the concept of reasonableness must be projected into the procedure contemplated by Article 21 17 . Justice Bhagwati and justice Krishna lyer emphasized that human dignity is an important aspect of liberty and hence while considering liberty we
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have to consider human dignity 18. Justice Krishna lyer took great pains to uphold the human dignity and observed, "Spiritual basis of our constitutional order is human dignity and social justice and not the sadistic cruelty of hard confinement for years19" The courts have been making judicial intervention in cases concerning violation of human rights as an ongoing judicial process. Decisions on such matters as the right to protection against solitary confinement as in Sunil Batra v. Delhi Administration 20 (1978) the right not to be held in fetters as in Charles Sobraj case 21 (1978) the right against handcuffing as in T. Vatheeswaran case 22 (1983) the right against custodial violence as in Nilabati Behera case 23 (1993) or the rights of the arrestee as in D.K. Basu case 24 (1997) or right of the female employees not to be sexually harassed at the place of work as in the case of Vishaka v. State of Rajasthan 25 (1997) are just a few pointers in that directions. After Maneka's case the right to life has been given an expansive interpretation and the courts have come down hard in cases of violation of Human Rights. Supreme Court has held in Sunil Batra V. Delhi Administration 26 (1978) that fetters especially bar fetters shall be shunned as violative of human dignity. Bar fetters were held violative of human dignity in charles sobraj V. Supt Central Jail27 (1978) also. In Nandini Satpathy V.P.L. Dani28 (1978) the Supreme Court held than an accused has the right to consult a lawyer during interrogation and that the right not to make self-incriminatory statements should be widely interpreted to cover the pre-trail stage also. In M.H Haskot V. State of Maharashtra 29 (1978) the Supreme Court held that right to free legal Aid is a fundamental right. Further 18



Jolly G. Varghese V. Bank of Chochin, A.I.R. 1980 SC 470



19



Inder Singh V. State, A.I.R. 1978 SC 1091.



20



(1978) 4 SCC 494



21



(1978) 4 SCC 104



22



(1983) 2 SCC 68



23



(1993) 2 SCC 746



24



D.K. Basu v. State of W.B., (1997) 1 SCC 416



25



(1997) 6 SCC 241



26



A.I.R. 1978 SC 1675



27



A.I.R. 1978 SC 1514



28
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in Suk Das V. Union Territory of Arunachal Pradesh 30 (1986), it was held that failure to provide free legal aid to an accused at state cost, unless refused by the accused will vitiate the trail, In Hussainara Khatoon V. State of Bihar31 (1979) while considering the plight of the undertrails in Jail, speedy trial was held to be an integral part of the right to life and liberty contained in Article 21 of the constitution of India. In Raj Deo Sharma V. State of Bihar 32 (1998) the Supreme Court has issued guidelines for speedy disposal of criminal cases besides its earlier guidelines. In Kishore Singh V. state of Rajisthan 33 (1981) Justice Krishna Iyer shows deep concern regarding police cruelty in the following words. "Nothing is more cowardly and unconscionable than a person in police custody being beaten up and nothing inflicts a deeper wound on our constitutional culture than a state official running berserk regardless of human rights." Further in D.K. Basu V. State of West Bengal34 (1997) it was observed by the Apex Court of India. "An accused has right against any form of torture or cruel or inhumane degrading treatment during investigation, interrogation or otherwise in respect of a criminal case." Brutalities of police towards an accused to make confession were held violative of Article 21 of the Indian constitution in Kaism Bahi V. State of Gujarat35 (1980). Further, it was held that use of third degree method by police is violative of Article 21 in Kishore Singh v. State of Rajasthan36 (1981). Where a person is imprisoned, he does not lose all the fundamental rights belonging to all persons under Indian constitution, excepting those which cannot be enjoyed to the fact of incarceration, such as right to move freely throughout the territory of India 37 or to reside and settle in any part of the territory of India 38 and to practice any profession or to carry on any occupation trade or business39 . "Our 29



30



A.I.R. 1978 SC 1548 A.I.R. 1986 SC 991



31



A.I.R. 1979 SC 1360



32



A.I.R. 1998 SC 3281



33



A.I.R. 1981 SC 625



34



A.I.R. 1997 SC 610



35



A.I.R. 1980 SC 1232



36



Kishore Singh V. State of Rajasthan, A.I.R. 1981



37



Article 19 (1) (d) of the Constitution of India



38



Article 19 (1) (e) of the Constitution of India



39
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state cannot bear the title of Hon'ble fraud or glorious crime committed through its agent. Hence Hon'ble Supreme Court and High Courts have from time to time passed rules and regulation through case law the mode of arrest, rules and regulation as to the arrest, treatment as to the person in custody to prevent abuse of police power, to prevent custodial violence, to prevent death in the custody. These basic rules restraining the custodial violence leading to custodial death are enunciated in D.K. Basu V. State of West Bengal 40 (1997) and includes guarantee against torture and ‘assault’ by state or its functionaries any form or torture or cruel, inhumane of degrading treatment which would fall within the ambit of Article 21 irrespective of its occurrence either during interrogation or investigation 41 ”. In cases of custodial deaths, judiciary can issue a writ of mandamus directing the state to grant compensation to the victim’s family; 5 42 Lakhs compensation was granted in a case of custodial death . In recent years supreme Courts treats delay in execution of death sentence, as violation of Human Right. It was held that if supreme Courts find that delay in execution of death sentence is undue 43 . “The court would quash the capital Punishment” and substitute for it the sentence of life imprisonment to that person44 . In Icchu Devi Choraria45 (1980), the court declared that personal liberty is a most precious possession and that life without it would not be worth living. Terming it as its duty to uphold the right to personal liberty, the court condemned detention of suspects without trial observing that “the power of preventive detention is a draconian power, justified only in the interest of public security and order and it is tolerated in a free society only as a necessary evil”. Dear ones of a person who has been deprived of life by their wrongful action, reading into Article 21 the “duty of care” which could not be denied to anyone. For this purpose, the court referred to Article 9 (5) of the International Covenant on Civil and Political Rights, 1966 which lays down that “anyone who has been the victim of unlawful arrest or detention shall have an enforceable right to compensation”.



40



(1997) ISCC 416



41



R.S. Verma : Law Relating to custodial death and Human Right Edition Reprint 2001 p37.



42



Ajab Sing V, State of U.P., (2000)3 SCC 521



What is Undue delay will depend up on all the circumstances of each case and no fixed period of delay can be laid down. 43



44



Triveniben V. State of Gujrat, A.I.R. 1989 SC 361



45
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In Prem Shankar Shukla 46 (1980), the Supreme Court found the practice of using handcuffs and fetters on prisoners violating the guarantee of basic human dignity, which is part of the constitutional culture in India and thus not standing the test of equality before law (Article 14), fundamental freedoms (Article 19) and the right to life and personal liberty (Article 21). It observed that “to bind a man hand and foot’ fetter his limbs with hoops of steel; shuffle him along in the streets, and to stand him for hours in the courts, is to torture him, defile his dignity, vulgarize society, and foul the soul of our constitutional culture”. Strongly denouncing handcuffing of prisoners as a matter of routine, the Supreme Court said that to “manacle a man is more than to mortify him, it is to dehumanize him, and therefore to violate his personhood”. The rule thus laid down was reiterated in the case of Citizens for Democracy47 (1995). It was observed in Francis Coralie Mullin v. Administrator, Union Territory of Delhi48 (1981) that right to life cannot be restricted to mere animal existence. It means something more than just physical survival. Right to life includes the right to live with human dignity and all that goes along with it, namely, the bare necessities of life such as adequate nutrition, clothing and shelter and facilities for reading, writing and expressing oneself in diverse forms, freely moving about and mixing and co-mingling with fellow human beings. There is no express provision in the Constitution of India for grant of compensation for violation of a fundamental right to life and personal liberty. But the judiciary has evolved a right to compensation in cases of illegal deprivation of personal liberty. Rudal Shah v. State of Bihar 49 (1983) is an instance of breakthrough in Human Rights Jurisprudence. The Court granted monetary compensation of 30,000/against the Bihar Government for keeping a person in illegal detention for 14 years even after his acquittal. The Court departed from the traditional approach, ignored the technicalities while granting compensation. In Bandhua Mukti Morcha v. Union of India 50 (1984), an organization dedicated to the cause of release of bonded labours informed the Supreme Court through a letter that there were a large number labours working in the stone-quarries situated 46



Prem Shankar Shukla v. Delhi Administration 1980 SCC 526



47



Citizens for Democracy v. State of Assam 1995 SCC 743



48



A.I.R. 1981 S.C. 746



49



A.I.R. 1983 S.C. 1086



50
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in Faridabad District under inhuman and intolerable conditions and many of them were bonded labours. The court treated the letter as a writ petition. In another case of Bhim Singh V. State of Jammu & Kashmir 51 (1985) a member of the Legislative Assembly of Jammu and Kashmir was arrested by the police mala fide and he was not produced before the Magistrate within the required time. Holding that his fundamental rights under Article 21 and 22 (1) were violated, the Court observed that when there is mala fide arrest, the invasion of constitutional or legal right is not washed away by his being set free and in ‘appropriate cases’ the Court has jurisdiction to compensate the victim by awarding suitable monetary compensation. The Court awarded 50,000/- as monetary compensation by way of exemplary costs to the petitioner to compensate him. In Olga Tellis v. Bombay Municipal Corporation52 (1986), one Journalist of Bombay claimed relief against demolition of hutments of pavement dwellers by the Municipal Corporation of Bombay. His letter to the Supreme Court was treated as writ petition and the court granted interim relief to pavement dwellers. A recent judicial trend of awarding compensation, in the State-in-action resulting the harms to the people is highly commendable. In R. M Gandhi V. Union of India 53 (1989) Madras High Court has held that the state is liable to pay damages to the victims of Riots of 1984. A person has right to be protected by the state where there is thereat or danger of life54 . In Nilabati Behera v. State of Orissa 55 (1993) the Supreme Court while considering the question of grant of relief in a case of custodial death of the son of the petitioner opined that the old doctrine of only relegating the aggrieved to the remedies available in civil law limits the role of the courts too much as the "protector and guarantor of the indefeasible human rights of the citizens" and went on to say that the courts have an obligation to satisfy the social aspirations of the citizens because the courts and the law are for the people and expected to respond to their aspirations. The Court, therefore, in that case moulded the relief by granting compensation by way of penalizing the wrongdoer and fixing the liability for the public wrong on the State which failed in its public duty to protect human rights of the citizen. 51



1985 (4) SCC 677



52



A.I.R. 1986 S.C. 180



53



AIR 1989 Mad 205



54



NHRC V. State of Arunachal Pradesh, A.I.R. 1996 SC 1234
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Judiciary has now laid down certain guidelines regarding right to bail of an accused. The grant, refusal or cancellation of bail is a judicial act and has to be performed with judicial care. Refusal to grant bail even in a murder case without reasonable ground would amount to deprivation of personal liberty under Article 21 of the Indian Constitution56. In Joginder Kumar 57 (1994), the court ruled that “the law of arrest is one of balancing individual rights, liberties and privileges on the one hand and individual duties, obligations and responsibilities on the other; of weighing and balancing the rights, liberties of the single individual and those of individuals collectively”. In Delhi Domestic Working Women’s Forum 58 (1995), the Court asserted that “speedy trial is one of the essential requisites of law” and that expeditious investigations and trial only could give meaning to the guarantee of “equal protection of law” under Article 21 of the Constitution. In Chameli Singh v. State of U.P. 59 (1996) it was held that the right to life as a human being is not ensured by meeting only the animal needs of a man. Right to life guaranteed in any civilized society implies the right to food, water, decent environment, education, medical care and shelter. Right to shelter includes adequate living space, safe and decent structure, clean and decent surroundings, sufficient light, pure air and water, electricity, sanitation and other civic amenities like roads etc. so as to have easy access to his daily avocation. The right to shelter, therefore, does not mean a mere right to a roof over one’s head but right to all infrastructure necessary to enable them to live and develop as a human being. In Vishaka and Others V. State of Rajasthan and Others 60 Guidelines and norms laid down by the Hon’ble Supreme Court HAVING REGARD to the definition of ‘human rights’ in Section 2 (d) of the Protection of Human Rights Act, 1993. TAKING NOTE of the fact that the present civil and penal laws in India do not adequately provide for specific protection of women from sexual harassment in work places and that enactment of such legislation will take considerable time.
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It is necessary and expedient for employers in work places as well as other responsible persons or institutions to observe certain guidelines to ensure the prevention of sexual harassment of women. 1. Duty of the Employer or other responsible persons in work places and other institutions: It shall be the duty of the employer or other responsible persons in work places or other institutions to prevent or deter the commission of acts of sexual harassment and to provide the procedures for the resolution, settlement or prosecution of acts, of sexual harassment by taking all steps required. 2. Definition: For this purpose, sexual harassment includes such unwelcome sexually determined behaviour (whether directly or by implication) as: a) Physical contact and advances; b) A demand or request for sexual favours; c) Sexually coloured remarks; d) Showing pornography; e) Any other unwelcome physical, verbal or non-verbal conduct of sexual nature Where any of these acts is committed in circumstances where-under the victim of such conduct has a reasonable apprehension that in relation to the victim’s employment or work whether she is drawing salary, or honorarium or voluntary, whether in government, public or private enterprise such conduct can be humiliating and may constitute a health and safety problem. It is discriminatory for instance when the woman has reasonable grounds to believe that her objection would disadvantage her in connection with her employment or work including recruiting or promotion or when it creates a hostile work environment. Adverse consequences might be visited if the victim does not consent to the conduct in question or raises any objection thereto. 3. Preventive Steps: All employers or persons in charge of work place whether in public or private sector should take appropriate steps to prevent sexual harassment. Without prejudice to the generality of this obligation they should take the following steps: a) Express prohibition of sexual harassment as defined above at the work place should be notified, published and circulated in appropriate ways. b) The Rules/Regulations of Government and Public Sector bodies relating to conduct and discipline should include rules/regulations prohibiting sexual
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harassment and provide for appropriate penalties in such rules against the offender c) As regards private employers, steps should be taken to include the aforesaid prohibitions in the standing orders under the Industrial Employment (Standing Orders) Act, 1946. d) Appropriate work conditions should be provided in respect of work, leisure, health and hygiene to further ensure that there is no hostile environment towards women at work places and no employee woman should have reasonable grounds to believe that she is disadvantaged in connection with her employment. 4. Criminal Proceedings: Where such conduct amounts to a specific offence under the Indian Penal Code or under any other law, the employer shall initiate appropriate action in accordance with law by making a complaint with the appropriate authority. In particular, it should ensure that victims or witnesses are not victimized or discriminated against while dealing with complaints of sexual harassment. The victims of sexual harassment should have the option to seek transfer of the perpetrator or their own transfer. 5. Disciplinary Action: Where such conduct amounts to misconduct in employment as defined by the relevant service rules, appropriate disciplinary action should be initiated by the employer in accordance with those rules. 6. Complaint Mechanism: Whether or not such conduct constitutes an offence under law or a breach of the service rules, an appropriate complaint mechanism should be created in the employer’s organization for redress of the complaint made by the victim. Such complaint mechanism should ensure time bound treatment of complaints. 7. Complaints Committee: The complaint mechanism, referred to in (6) above, should be adequate to provide, where necessary, a Complaints Committee, a special counselor or other support service, including the maintenance of confidentiality. The Complaints Committee should be headed by a woman and not less than half of its member should be women. Further, to prevent the possibility of any undue pressure or influence from senior levels, such Complaints Committee should involve a third party, either NGO or other body who is familiar with the issue of sexual harassment. The Complaints Committee must make an annual report to the Government department concerned of the complaints and action taken by them. Waseem Firoz
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The employers and person in charge will also report on the compliance with the aforesaid guidelines including on the reports of the Complaints Committee to the Government department. 8. Worker’s Initiative: Employees should be allowed to raise issues of sexual harassment at a workers’ meeting and in other appropriate forum and it should be affirmatively discussed in Employer-Employee Meetings. 9. Awareness: Awareness of the rights of female employees in this regard should be created in particular by prominently notifying the guidelines (and appropriate legislation when enacted on the subject) in a suitable manner. 10. Third Party Harassment: Where sexual harassment occurs as a result of an act or omission by any third party or outsider, the employer and person in charge will take all steps necessary and reasonable to assist the affected person in terms of support and preventive action. 11. The Central/State Governments are requested to consider adopting suitable measures including legislation to ensure that the guidelines laid down by this order are also observed by the employers in Private Sector. 12. These guidelines will not prejudice any rights available under the Protection of Human Rights Act, 1993. Other legal provisions include filing a criminal case under sections of the Indian Penal Code (IPC), the Indecent Representation of Women (Prohibition) Act and/or filing a civil suit. The sections of the Indian Penal Code that can be applicable to sexual harassment (which makes it a criminal case): 1. Section 294 ‘Whoever, to the annoyance of others, (a) does any obscene act in any public place, or (b) sings, recites and utters any obscene songs, ballads or words, in or near any public space, shall be punished with imprisonment of either description for a term that may extend to three months, or with fine, or with both.’ This provision is included in Chapter XVI entitled ‘Of Offences Affecting Public Health, Safety, Convenience and Morals’ and is cognizable, bailable and triable by any magistrate.
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Whoever assaults or uses criminal force on any woman, intending to outrage her modesty or knowing it likely that he will thereby outrage her modesty, shall be punished with imprisonment for a term which may extend to two years, or with fine, or with both. 3. Section 509 (Word, gesture or act intended to insult the modesty of a woman) This is included in Chapter 22 entitled ‘Of Criminal Intimidation, Insult and Annoyance’, and is cognizable, bailable and triable by any magistrate. It holds: ‘Whoever, intending to insult the modesty of a woman, utters any word, makes any sound or gesture, or exhibits any object, intending that such word or sound shall be heard, or that such gesture is seen by such woman, or intrudes upon the privacy of such woman, shall be punished with simple imprisonment for a term which may extend to one year, or with fine, or with both.’ Under the Indecent Representation of Women (Prohibition) Act (1987) if an individual harasses another with books, photographs, paintings, films, pamphlets, packages, etc. containing the “indecent representation of women”, they are liable for a minimum sentence of 2 years. Section 7 (Offenses by Companies) further holds companies where there has been “indecent representation of women” (such as the display of pornography) on the premises, guilty of offenses under this act, with a minimum sentence of 2 years. Civil case: A civil suit can be filed for damages under tort laws. That is, the basis for filing the case would be mental anguish, physical harassment, loss of income and employment caused by the sexual harassment.



In State of Panjab V.B. Singh 61 (1999) it was held that it is a basic right of the female to be treated with decency and proper dignity and search of women by a person other than a female officer is a clear violation of women’s Human Rights.



The above mentioned were some cases regarding the protection of Human Rights by our Indian Supreme Court. In the aforesaid cases we saw how fairly and rightly our Courts are protecting the Violation of Human Rights.
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CONCLUSION It is true that nobody is perfect, and this also applies to our judiciary. As in some cases like ADM Jabalpur v. S. K Shukla 62 our Judiciary failed to satisfy the need of Human Rights. The five senior most judges of Indian Supreme Court including the Chief Justice struck down the Habeas Corpus. On this day during the Emergency the Supreme Court sank to its lowest when it decided the infamous Habeas Corpus Case with the following conclusion: In view of the Presidential Order dated 27th June 1975 no person has any locus to move any writ petition under Article 226 before a High Court for habeas corpus or any other writ or order or direction to challenge the legality of an order of detention on the ground that the order is not under or in compliance with the Act or is illegal or is vitiated by mala fides factual or legal or is based on extraneous considerations. The Presidential Order referred to was the one issued during Emergency declaring that the right of any person to move any Court for any enforcement of the rights conferred by Articles 14, 21 and 22 of the Constitution and all proceedings pending in any Court for the enforcement of the above mentioned rights shall remain suspended for the period during which the Proclamation of Emergency are in force. While in People's Union for Democratic Rights v. Police Commissioner, Delhi Headquarter 63, the Hon’ble Supreme Court directed the Delhi Administration to pay a sum of 75000/- to the deceased family. In this case the deceased a labourer was taken to the police station for doing some work. He was severely beaten when he demanded wages and ultimately died of injuries. In this case we saw how rightly the Supreme Court of India took care of the Human Rights. Ultimately, I just want to say that after many ups and downs, our Judiciary is firm and rightly deciding the cases in order to protect and promote the Human Rights in the Indian Territory. The point to concern is that the ADM Jabalpur like situation does not repeat.
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