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Short Description

Rights of the Accused...



Description


G.R. No. 124526. March 17, 2000. Irregularities in arrest Conviction based on proof beyond reasonable doubt Accused-appellant was arrested based on a warrant issued against him after he failed to attend his arraignment. He contends that certain irregularities attended his arrest, and that the prosecution failed to show his guilt beyond reasonable doubt. Held: Admittedly, accused is deemed to have waived his right to question the irregularities attending his arrest for his failure to raise the same at the opportune time, i.e., before he entered his plea. Nonetheless, the peculiar factual circumstances surrounding the case, e.g., the police authorities’ failure to comply with the clear directive of the warrant of arrest issued by Judge Barrios, the undue delay in preparing the documents relating to the arrest of accused and his wife and in delivering them to the proper authorities for inquest, and the failure of the law enforcers to provide accused with a counsel during the custodial investigation, effectively destroy the presumption of regularity in the performance by Gomez and his colleagues of their duties. Such being the case, the presumption of regularity cannot be made the sole basis of the conviction of accused. It is well-settled that “where the circumstances shown to exist yield two or more inferences, one of which is consistent with the presumption of innocence while the other or others may be compatible with the finding of guilt, the court must acquit the accused: for the evidence does not fulfill the test of moral certainty and is insufficient to support a judgment of conviction.



EN BANC [G.R. Nos. 131384-87. February 2, 2000] PEOPLE OF THE PHILIPPINES, plaintiff-appellee, vs. ELEGIO NADERA, JR. Y SADSAD, accused-appellant. DECISION MENDOZA, J.: These cases are before us on automatic review of the decision of the Regional Trial Court, Branch 40, Calapan, Oriental Mindoro, finding accused-appellant Elegio Nadera, Jr. guilty of four counts of rape of his minor daughters, Oleby and Maricris Nadera, and sentencing him to suffer the penalty of reclusion perpetua for one count of rape and death for each of the remaining three counts. Accused-



appellant was also ordered to indemnify complainants Oleby Nadera in the amount of P150,000.00 and Maricris Nadera in the amount of P50,000.00, without subsidiary imprisonment in case of insolvency. MENDOZAJ Reversal of the decision is sought on the sole ground that THE TRIAL COURT GRAVELY ERRED IN ACCEPTING ACCUSED-APPELLANT'S IMPROVIDENT PLEA OF GUILTY TO A CAPITAL OFFENSE AND IN FAILING TO CONDUCT A SEARCHING INQUIRY TO DETERMINE WHETHER THE ACCUSED FULLY UNDERSTOOD THE CONSEQUENCE OF HIS PLEA.[1] The facts are as follows: Accused-appellant Elegio Nadera, Jr. has four children by his wife Daisy, namely: Oleby, born on October 2, 1982; Maricris, born on March 16, 1984; March Anthony, born on January 8, 1986; and Sherilyn, born on September 27, 1987.[2] On September 22, 1991, Daisy left for a job in Bahrain, and came home to the Philippines for vacation only in July 1993. She then left again for Bahrain in September 1993 and did not return until September 12, 1995.[3] On April 28, 1996, Oleby and Maricris, assisted by a neighbor, Lita Macalalad, told their mother that they had been raped by their father, herein accusedappellant. Thereupon, they went to the police authorities of Naujan and filed a complaint against accused-appellant.[4] After preliminary examination, on June 6, 1996, four informations charging accused-appellant with rape on various dates were filed in the Regional Trial Court, Calapan, Oriental Mindoro. In Criminal Case No. C-4982, the information[5] allegedThat on or about the 17th day of May, 1992, at around 10:00 o'clock in the evening, at Barangay Bayani, Municipality of Naujan, Province of Oriental Mindoro, Philippines and within the jurisdiction of this Honorable Court, the above-named accused, motivated by lust and lewd design, and by means of force and intimidation, wilfully, unlawfully and feloniously did lie and succeeded in having carnal knowledge with his daughter, OLEBY NADERA, nine (9) years of age at that time against the latter's will and consent. In Criminal Case No. C-4983, the information[6] charged -



That on or about the 17th day of April, 1995 at Barangay Bayani, Municipality of Naujan, Province of Oriental Mindoro, Philippines and within the jurisdiction of this Honorable Court, the above-named accused, motivated by lust and lewd design, and by means of force and intimidation, wilfully, and unlawfully and feloniously did lie and succeeded in having carnal knowledge with his daughter, OLEBY NADERA, twelve (12) years of age at that time against the latter's will and consent. In Criminal Case No. C-4984, the information[7] statedThat on or about the 24th day of April, 1995, sometime in the evening, at Barangay Bayani, Municipality of Naujan, Province of Oriental Mindoro, Philippines and within the jurisdiction of this Honorable Court, the above-named accused, motivated by lust and lewd design, and by means of force and intimidation, wilfully, unlawfully and feloniously did lie and succeeded in having carnal knowledge with his daughter, OLEBY NADERA, twelve (12) years of age at that time against the latter's will and consent. In Criminal Case No. C-4985, the information[8] recited That on or about the 3rd day of March 1996 at around 8:00 o'clock in the evening, at Barangay Bayani, Municipality of Naujan, Province of Oriental Mindoro, Philippines and within the jurisdiction of this Honorable Court, the above-named accused, motivated by lust and lewd design, and by means of force and intimidation, wilfully, unlawfully and feloniously did lie and succeeded in having carnal knowledge with his daughter, MARICRIS NADERA, eleven (11) years of age against the latter's will and consent. The record shows that at his arraignment on July 23, 1996, accused-appellant, assisted by Atty. Manolo A. Brotonel of the Public Attorney's Office, pleaded not guilty to the charges filed against him.[9] However, on August 5, 1997, after the prosecution had presented Dr. Cynthia S. Fesalbon, accused-appellant pleaded guilty to the crime charged in all the informations. The prosecution presented four witnesses, namely: Dr. Cynthia Fesalbon, Oleby Nadera, Maricris Nadera, and Daisy Nadera. Dr. Cynthia S. Fesalbon, Medical Officer IV of the Oriental Mindoro Provincial Hospital, who conducted the medical examination of both complainants, submitted a report on the result of Oleby Nadera's examination as follows:[10]



PHYSICAL EXAMINATION: - No sign of external physical injuries as of time of examination.  - Breast developed  Abdomen: flat, soft non-tender. EXTERNAL GENITALIA - Minimal pubic hair  - Healed incomplete hymenal lacerations at 5, 7, 12 o'clock positions.  - No bleeding. INTERNAL SPECULUM EXAMINATION - Vagina admits 2 fingers with ease.  Cervix small, firm, close non-tender (-) bleeding.  - Uterus not enlarged.  - Adnexae negative LABORATORY EXAMINATION: - Smear for the presence of spermatozoa revealed positive result. She testified that the hymenal lacerations may have been caused by the insertion of a hard object, the patient's history of genitalic insertions, a straddle injury, or sitting on hard wood. She could not determine when these lacerations were sustained because they had healed over a period beyond seven days.[11] Dr. Fesalbon likewise rendered a report[12] on the medical examination of Maricris Nadera, the pertinent parts of which state: PHYSICAL EXAMINATION: - No sign of external physical injuries as of time of examination.  - Abdomen, flat, soft. EXTERNAL GENITALIA: - Absence of pubic hair healed hymenal lacerations, incomplete at 1, 5, 8, 11 o'clock positions. INTERNAL EXAMINATION:



- Vagina admits 1 finger with ease.  - Cervix small (-) bleeding  - Uterus not enlarged.  Adnexae (-). LABORATORY EXAMINATION - Smear for the presence of spermatozoa revealed Negative result. In the case of Maricris Nadera, Dr. Fesalbon explained that the hymenal lacerations could have been caused by penetration such as through instrumentation or insertion of an object inside the vagina. They could also have been caused by the penetration of the penis. Upon inquiry from the court, Dr. Fesalbon stated that the fact that Maricris had more hymenal lacerations than Oleby could be due to the difference in the impact of penetration. She added that the number of times each of the girls had sexual intercourse could not be ascertained merely from the hymenal lacerations, although it could be concluded that an object had been inserted in the vagina.[13] Oleby Nadera testified about the rapes committed by her father against her as follows: On May 17, 1992, at around 10 o'clock in the evening, while Daisy was away working as a domestic helper in Bahrain, accused- appellant pulled Oleby, then nine years of age, towards a bed, removed her panties and shorts and ordered her to keep quiet. He then placed himself on top of her and inserted his penis into her vagina. He proceeded to make an up and down motion while on top of his daughter. All the while, Oleby was crying, pleading with her father, "Huwag po!", "Huwag po!" Accused-appellant again ordered Oleby to keep quiet lest her brother and sisters were awakened. Afterwards, accused-appellant told Oleby to put on her panties and shorts and to go to sleep. Oleby went to the bed where her brother and sisters were sleeping and cried. On another occasion, on April 17, 1995, accused-appellant sent Sherilyn and Maricris to the sari-sari store while he asked March Anthony to gather firewood. While Oleby was left alone inside their house in Barangay Bayani, Naujan, Oriental Mindoro, accused-appellant again raped her. Oleby was 12 years old at that time. Accused-appellant closed the door and windows, removed Oleby's panties and shorts and sat down. While sitting down, accused-appellant placed Oleby's legs on his thighs and inserted his penis into her vagina. Later on, he told Oleby to put on her panties and shorts and told her to fetch her brother and sisters. Oleby was raped by her father for the third time on April 24, 1995. That evening, she woke up to find her father on top of her, taking off her shorts and panties and



inserting his penis into her vagina. As her father was taking off her clothes, Oleby cried and pleaded, "Huwag po! Huwag po!" Instead of desisting, accusedappellant told her to keep quiet so as not to awaken her brother and sisters, and threatened her with harm if she made any noise. Accused-appellant then made a pumping motion, consummating the sexual act with his daughter.[14] After Oleby's direct examination had been finished, Atty. Brotonel, accusedappellant's counsel, did not conduct any cross examination on the ground that he was convinced Oleby was telling the truth.[15] On that same day, Maricris also testified. She related how she was raped by her father on March 3, 1996, the year before, when she was 11 years old. At about eight o'clock in the evening of said date, while her brother and sisters were sleeping, she was pulled by her father towards his bed and told to lie down. Accused-appellant then placed himself on top of Maricris and inserted his penis into her vagina. Maricris pleaded "Papa, huwag po, maawa naman kayo sa amin." Ignoring his daughter's pleas, accused-appellant continued raping her by making a pumping motion and threatened to kill all of them if she cried. Accusedappellant afterwards asked Maricris to put on her shorts and panties and return to bed. He told Maricris not to cry so as not to awaken her siblings. She did not tell anyone what befell her because she was afraid. A neighbor, named Lita Macalalad, asked her if Oleby had been raped by their father. It turned out Oleby had told her ordeal to Lita Macalalad while they were washing clothes and talking about Oleby's parents. Oleby also told Lita Macalalad that Maricris had been raped by their father as well, a fact related to Oleby by Maricris.[16] Daisy Nadera, accused-appellant's wife, also testified for the prosecution. Her testimony focused on the dates of births of her children and the fact that she was out of the country when the alleged rapes occurred. She testified that she and her daughters filed a complaint for rape against accused-appellant after discovering his hideous acts. Thereafter, her children were subjected to a medical examination.[17] On August 12, 1997, the prosecution formally offered its documentary evidence and rested its case thereafter. Accused-appellant did not present any evidence in his defense. On August 27, 1997, the trial court rendered judgment finding accused-appellant guilty of four counts of rape against his daughters. The dispositive portion of its decision[18] reads: ACCORDINGLY, the Court finds accused Elegio Nadera, Jr., guilty beyond reasonable doubt, as principal, of the crime of Rape [4 counts] with the qualifying circumstance that the



victims are under 18 years of age and the offender is a parent. He is hereby sentenced to suffer the penalty of Reclusion Perpetua ranging from 20 years and 1 day to 40 years for the rape committed on May 17, 1992 and three DEATH PENALTIES for the rape committed on April 17 and 24, 1995 and March 3, 1996, together with the accessory penalties provided by law. He is also ordered to indemnify victim Oleby Nadera the total amount of P150,000.00 in Criminal Case Nos. C-4982, C-4983 and C-4984 and Maricris Nadera, the amount of P50,000.00 in Criminal Case No. C-4985, without subsidiary imprisonment in case of insolvency, and to pay the costs. S O…O R D E R E D. As already stated, accused-appellant's lone assignment of error is that the trial court accepted his plea of guilty to a capital offense without making a searching inquiry to determine whether he understood the consequences of his plea. In support of his contention, accused-appellant invokes the ruling in the case of People v. Dayot[19] in which this Court ruled that, in criminal cases, the judge must be convinced that the accused, in pleading guilty, is truly guilty. This could be done by requiring him to narrate the events leading to the crime, making him reenact it, or asking him to supply missing details. The judge must satisfy himself that: (1) the accused is voluntarily pleading guilty, and (2) he is truly guilty and there is a rational basis for a finding of guilt based on his testimony. We find merit in accused-appellant's allegations. In addition, we find that there was inadequate representation of his case in court, thus necessitating the remand of this case for further proceedings. I. Rule 116 of the Rules on Criminal Procedure provides: SEC. 3. Plea of guilty to capital offense; reception of evidence.- When the accused pleads guilty to a capital offense, the court shall conduct a searching inquiry into the voluntariness and full comprehension of the consequences of his plea and require the prosecution to prove his guilt and the precise degree of culpability. The accused may also present evidence on his behalf. Under this Rule, three things are enjoined upon the trial court when a plea of guilty to a capital offense is entered: (1) the court must conduct a searching



inquiry into the voluntariness of the plea and the accused's full comprehension of the consequences thereof; (2) the court must require the prosecution to present evidence to prove the guilt of the accused and the precise degree of his culpability; and, (3) the court must ask the accused if he desires to present evidence on his behalf and allow him to do so if he desires.[20] What constitutes a searching inquiry, as explained in People v. Alicando,[21] is that the plea of guilt must be based on a free and informed judgment. Hence, a searching inquiry must focus on: (1) the voluntariness of the plea, and (2) the full comprehension of the consequences of the plea. In the case at bar, the record does not show what exactly transpired at the rearraignment of accused-appellant, for what reason he changed his plea from "not guilty" to "guilty," and whether he fully understood the consequences of his guilty plea. The only indication in the record that accused-appellant changed his plea to guilty is the Certificates of Re- Arraignment, dated August 5, 1997, in Criminal Case Nos. C-4982 to C-4985.[22] On what exactly accused-appellant said in entering his plea of guilty and what exactly he had been told by the trial judge, the records shed no light. There is thus no evidence to show that accusedappellant's guilty plea was voluntarily made or that he had fully understood the consequences of such plea. In its decision, the trial court described the manner in which the accused pleaded guilty, thus: Upon arraignment, accused, assisted by Atty. Manolo A. Brotonel of the Public Attorney's Office, pleaded not guilty to the crime charged. However, on August 5, 1997, when these cases were called for pre-trial and trial, counsel for the accused manifested that the accused, realizing the futility of entering into trial and considering that he actually committed the acts complained of, intimated his intention to enter a plea of guilty to the above- mentioned charges. The accused was then asked by this Court if he was aware of the consequences of a plea of guilty to a capital offense: that for the rape he committed on May 17, 1992 against his daughter, Oleby Nadera, who was 9 years old at the time, he would be sentenced to reclusion perpetua and for the three other counts of rape committed on April 17 and 24, 1995 [both against Oleby Nadera] and on March 3, 1996 [against Maricris Nadera, 11 years old at the time], he would be sentenced to death by lethal injection. After having been informed of this, he insisted that he is willing to enter a plea of guilty to the crimes charged and is ready to face the consequences thereof.[23] The warnings given by the trial court in this case fall short of the requirement that



it must make a searching inquiry to determine whether accused-appellant understood fully the import of his guilty plea. As has been said, a mere warning that the accused faces the supreme penalty of death is insufficient.[24] For more often than not, an accused pleads guilty upon bad advice or because he hopes for a lenient treatment or a lighter penalty. The trial judge must erase such mistaken impressions.[25] He must be completely convinced that the guilty plea made by the accused was not made under duress or promise of reward. The judge must ask the accused the manner the latter was arrested or detained, and whether he was assisted by counsel during the custodial and preliminary investigations. In addition, the defense counsel should also be asked whether he conferred with the accused and completely explained to him the meaning and the consequences of a plea of guilt. Furthermore, since the age, educational attainment and socio-economic status of the accused may reveal insights for a proper verdict in the case, the trial court must ask questions concerning them.[26] In this case, absent any showing that these questions were put to accused-appellant, a searching inquiry cannot be said to have been undertaken by the trial court. What the trial court did in this case, as described in its decision, is similar to what happened in People v. Sevilleno.[27] In that case, the accused was charged with the rape and homicide of a nine-year old girl. The accused pleaded guilty whereupon the judge asked him questions: (1) Do you understand your plea of guilt? and (2) Do you know that your plea of guilt could bring the death penalty? This Court held that these questions did not constitute a searching inquiry. . . . In every case where the accused enters a plea of guilty to a capital offense, especially where he is an ignorant person with little or no education, the proper and prudent course to follow is to take such evidence as are available and necessary in support of the material allegations of the information, including the aggravating circumstances therein enumerated, not only to satisfy the trial judge himself but also to aid the Supreme Court in determining whether the accused really and truly understood and comprehended the meaning, full significance and consequences of his plea.[28] Clearly, the plea of guilty of accused-appellant in this case was made improvidently. II. Convictions based on an improvident plea of guilt are set aside only if such plea is the sole basis of the judgment. If the trial court relied on sufficient and credible evidence to convict the accused, the conviction must be sustained, because then it is predicated not merely on the guilty plea of the accused but on evidence proving his commission of the offense charged.[29]



As already stated, the prosecution evidence consisted of the testimonies of Oleby and Maricris Nadera, the results of their medical examinations, and the testimonies of their mother, Daisy, and the physician who conducted the medical examination of the two girls, Dr. Cynthia Fesalbon. Certain circumstances present in this case, however, persuade us that a remand of this case is necessary. First. A perusal of the decision of the court reveals that the trial judge failed to state the factual and legal reasons on which he based accused-appellant's conviction. Except for the narration of the prosecution's evidence and a bare recital of R.A. No.7659, amending Art. 335 of the Revised Penal Code, there is nothing else to indicate the reason for the decision. There is no evaluation of the evidence and no reason given why the court found the testimonies of the witnesses credible. Rule 120 of the 1985 Rules on Criminal Procedure provides: Sec. 2. Form and contents of judgment.- The judgment must be written in the official language, personally and directly prepared by the judge and signed by him and shall contain clearly and distinctly a statement of the facts proved or admitted by the accused and the law upon which the judgment is based. If it is of conviction, the judgment shall state (a) the legal qualification of the offense constituted by the acts committed by the accused, and the aggravating or mitigating circumstances attending the commission thereof, if there be any; (b) participation of the accused in the commission of the offense, whether as principal, accomplice, or accessory after the fact; (c) the penalty imposed upon the accused; and (d) the civil liability or damages caused by the wrongful act to be recovered from the accused by the offended party, if there be any, unless the enforcement of the civil liability by a separate action has been reserved or waived. In case of acquittal, unless there is a clear showing that the act from which the civil liability might arise did not exist, the judgment shall make a finding on the civil liability of the accused in favor of the offended party. In People v. Bugarin,[30] we stated: The requirement that the decisions of courts must be in writing and that they must set forth clearly and distinctly the facts and the law on which they are based serves many functions. It is intended, among other things, to inform the parties of the reason or reasons for the decision so that if any of them



appeals, he can point out to the appellate court the finding of facts or the rulings on points of law with which he disagrees. More than that, the requirement is an assurance to the parties that, in reaching judgment, the judge did so through the processes of legal reasoning. It is, thus, a safeguard against the impetuosity of the judge, preventing him from deciding by ipse dixit. Vouchsafed neither the sword nor the purse by the Constitution but nonetheless vested with the sovereign prerogative of passing judgment on the life, liberty or property of his fellowmen, the judge must ultimately depend on the power of reason for sustained public confidence in the justness of his decision. The decision of the trial court in this case disrespects the judicial function. Second. The cavalier attitude of accused-appellant's counsel, Atty. Manolo A. Brotonel of the Public Attorney's Office, cannot go unnoticed. It is discernible in (a) his refusal to cross examine Oleby Nadera; (b) the manner in which he conducted Maricris Nadera's cross examination; and, (c) his failure not only to present evidence for the accused but also to inform the accused of his right to do so, if he desires. Only faithful performance by counsel of his duty towards his client can give meaning and substance to the accused's right to due process and to be presumed innocent until proven otherwise. Hence, a lawyer's duty, especially that of a defense counsel, must not be taken lightly. It must be performed with all the zeal and vigor at his command to protect and safeguard the accused's fundamental rights. In the case of People vs. Bermas,[31] no less than three PAO lawyers were found by the Court to have failed in performing their duties to their client, an accused charged with raping his daughter. The first lawyer inexplicably waived the cross examination of the private complainant and later asked to be relieved of her duties as counsel de oficio. A second lawyer appointed by the court missed several hearings during the trial and could no longer be located. The third PAO lawyer appointed by the trial court accepted his duties reluctantly and later ceased to appear for the accused. This Court held that: The right to counsel must be more than just the presence of a lawyer in the courtroom or the mere propounding of standard questions and objections. The right to counsel means that the accused is amply accorded legal assistance extended by a counsel who commits himself to the cause for the defense and acts accordingly. The right assumes an active involvement by the lawyer in the proceedings, particularly at the trial of the case, his bearing constantly in mind of the basic rights of the accused, his being well-versed on the case and his knowing



the fundamental procedures, essential laws and existing jurisprudence. The right of an accused to counsel finds substance in the performance by the lawyer of his sworn duty of fidelity to his client. Tersely put, it means an efficient and truly decisive legal assistance and not a simple perfunctory representation. Measured by this standard, the defense counsel’s conduct in this case falls short of the quality of advocacy demanded of him, considering the gravity of the offense charged and the finality of the penalty. A glaring example of his manifest lack of enthusiasm for his client's cause is his decision not to cross examine Oleby Nadera, as revealed in the following portion of the records: COURT: .......Any cross? ATTY. BROTONEL: .......If Your Honor please, we are not conducting any crossexamination, because this representation, from the demeanor of the witness, I am convinced that she is telling the truth.[32] It may be so that defense counsel personally found Oleby's testimony to be believable. Nonetheless, he had the bounden duty to scrutinize private complainant's testimony to ensure that the accused's constitutional right to confront and examine the witnesses against him was not rendered for naught. It bears pointing out that in rape cases, it is often the word of the complainant against that of the accused, the two being the only persons present during the commission of the offense. While the lone testimony of the victim is sufficient to convict the accused, such testimony must be clear, positive, convincing and consistent with human nature and the normal course of things. Complainant's testimony cannot be accepted with precipitate credulity without denying the accused's constitutional right to be presumed innocent.[33] This is where cross examination becomes essential to test the credibility of the witnesses, expose falsehoods or half-truths, uncover the truth which rehearsed direct examination testimonies may successfully suppress, and demonstrate inconsistencies in substantial matters which create reasonable doubt as to the guilt of the accused and thus to give substance to the constitutional right of the accused to confront the witnesses against him. For unless proven otherwise to be guilty beyond all reasonable doubt, the accused is presumed to be innocent.[34] Indeed, cross examining Oleby Nadera becomes indispensable if her testimony is viewed together with the results of her medical examination. Oleby Nadera



claimed that she was last raped by her father on April 24, 1995.[35] Yet, the medical examination conducted on her on April 30, 1996[36] revealed the presence of spermatozoa in the vaginal canal on that date. This was a year after the last rape allegedly committed by her father. This evident discrepancy leads to only one natural conclusion: Oleby engaged in sexual intercourse a few days before she was examined. This raises a number of questions that bear upon the credibility of Oleby as a witness and upon the guilt of accused- appellant. This may not necessarily mean that she was lying when she said that on April 24, 1995 she had been raped by accused-appellant, but it does indicate a necessitythat of cross examining her in order to ferret out the truth. The same may be said of defense counsel's treatment of Maricris' testimony. While she was cross examined by defense counsel, the examination was at best a half-hearted attempt to comply with a lawyer's obligation, lacking the rigor and zeal required considering that a man's life is at stake. The cross examination centered on what Maricris did or did not do while she witnessed her sister being raped, and on her failure to report the allegedly incestuous rapes against them. Said cross examination did not even touch upon the specific details concerning the rape committed against her. Containing lurid details as it may be, it was nonetheless important to probe Maricris' testimony, especially since it was substantially similar to the first incident of rape narrated by her sister, and thus raised the possibility that it was a rehearsed, if not concocted, story. Lastly, not only did defense counsel fail to object to the documentary evidence presented by the prosecution, according to the trial court's decision, he even expressed his conformity to the admission of the same. Neither did he present any evidence on behalf of accused-appellant.[37] Worse, nowhere in the records is it shown that accused-appellant was informed, either by his counsel or by the court, of his right to present evidence, if he so desires. Atty. Brotonel, as counsel de oficio, had the duty to defend his client and protect his rights, no matter how guilty or evil he perceives accused-appellant to be. The performance of this duty was all the more imperative because the life of accusedappellant hangs in the balance. His duty was no less because he was counsel de oficio. In view of the foregoing, we find it necessary to remand the case for the proper arraignment and trial of the accused, considering not only the accused's improvident plea of guilt but also his lawyer's neglect in representing his cause. A new trial has been ordered in criminal cases on the ground of retraction of witnesses, negligence or incompetency of counsel, improvident plea of guilty, disqualification of an attorney de oficio to represent the accused in the trial court, and where a judgment was rendered on a stipulation of facts entered into by both the prosecution and the defense.[38] WHEREFORE, the decision, dated April 27, 1997, of the Regional Trial Court,



Branch 40, Calapan, Oriental Mindoro, is hereby SET ASIDE and Criminal Case Nos. C-4982, C-4983, C-4984 and C-4985 are REMANDED to it for further proceedings in accordance with this decision. The trial court is enjoined to conduct the proper trial of accused-appellant with all deliberate speed upon receipt of the records of the cases. SO ORDERED. SECOND DIVISION [G.R. No. 129744. June 26, 1998]



HONOR P. MOSLARES, petitioner, vs. THIRD DIVISION, COURT OF APPEALS, HON. ERIBERTO ROSARIO, JR., Presiding Judge, Br. 66, Makati; TOYOTA BEL-AIR, INC., respondents. DECISION MELO, J.: Petitioner Honor P. Morales seeks to set aside the decision of the Court of Appeals in its CA-G.R. SP No. 40086, dismissing his petition for review and affirming the order dated September 13, 1995 of the Regional Trial Court of the National Capital Judicial Region (Makati City, Branch 66), declaring petitioner to have waived his right to present evidence, and affirming too the decision of the same regional trial court dated October 26, 1995 finding petitioner guilty of violation of Batas Pambansa Bilang 22 (Criminal Case No. 22-0099) which decision was promulgated in absentia. Likewise, petitioner seeks to nullify respondent appellate court's resolutions dated April 11, 1997 denying his petition for bail. The antecedental facts may be chronicled in the following manner: On February 19, 1991, petitioner purchased three units of Toyota Corolla 1600 from Toyota Bel-Air, Inc which were thereupon registered under his name, under the name of Manila Construction Development Corporation of the Philippines, and under the name of Austra-Phil Homes Inc. In payment thereof, petitioner issued Philippine Bank of Commissions Check No. 841644 dated May 24, 1991 in the amount of P1,425,780.00. When presented for payment, said check was dishonored for having been drawn against insufficient funds. Thus, petitioner was charged for violation of Batas Pambansa Blg. 22 and for Estafa. The hearings of the case were postponed several times either at the instance of the petitioner or the prosecution, or motu proprio by the court. On Septmenber 13, 1995, the scheduled date of the presentation of evidence by petitioner, he



failed to appear, but was represented by a newly retained lawyer, Atty. Dionisio Landero, who claimed that he was not ready to proceed with the trial as he was not yet familiar with the case. As a result, the trial court set the promulgation of the decision on October 30, 1995. On October 9, 1995, petitioner filed a Motion for Recorsideration/Re Trial. However, on October 26, 1995 the trial court issued its assailed decision, portions of which read: The record shows that accused Honor Moslares did not attend during the presentation of evidence for the prosecution nor for the defense. The Court set the presentation of evidence for the defense nineteen (19) times four (4) of which were cancelled on the ground that there was a typhoon and the public prosecutor was 'indisposed'. But the accused did not even testify and presented only one witness, a certain Sixto Avila. Subject cases were submitted for decision four (4) times for failure of the accused to present evidence but was lifted in the interest of justice upon motion of the accused. He changed his lawyer four times everytime the Court ordered the case submitted for decision for failure of the accused to present his evidenced inorder to gain a delay. x x x



x x x



x x x



IN VIEW OF THE FOREGOING, judgment is hereby rendered: 1)



2)



In Criminal Case No. 92-0099 finding accused Honor Moslares guilty beyond reasonable doubt of violation of Batas Pambansa Bilang 22 and the Court hereby sentences Honor Moslares to suffer an imprisonment of one year (1) year. In Criminal Case No. 92-0100 finding accused Honor Moslares guilty beyond reasonable doubt of violation of Batas Bilang 22 and the Court hereby sentences Honor Moslares to suffer an imprisonment of one (1) year. (



pp. 111-112; 114, Rollo.) On October 30, 1995, the trial court proceeded to promulgate in absentia the October 26, 1996 decision. On November 14, 1995, petitioner filed a notice of appeal which was denied due course by the lower court in its assailed order dated dated February 1, 1996. The lower court, relying on the case of People vs. Mapalao (197 SCRA 79[1991]), considered petitioner to have waived his right to appeal.



On February 14, 1996, petitioner filed a petition for relief from judgment which was likewise denied by the trial court. On March 14, 1996, petitioner filed a petition for review with the Court of Appeals which treated the petition as one for certiorari. Petitioner also filed on October 3, 1996, a petition to post bail, later supplemented. On November 29, 1996, the Court of Appeals rendered a decision dismissing the petition for review and denying the petition to post bail. Motions for reconsideration subsequently filed by petitioner were denied. Hence, the instant recourse, with petitioner contending that the Court of Appeals erred: I.



IN AFFIRMING THE DECISION OF THE LOWER COURT DECLARING THAT THE PETITIONER HAD WAIVED HIS RIGHT TO PRESENT EVIDENCE BY NUMEROUS POSTPONEMENTS THEREBY DEPRIVING PETITIONER HIS RIGHT TO DUE PROCESS.



II.



IN AFFIRMING THE DECISION OF THE LOWER COURT WHICH WAS PROMULGATED IN ABSENTIA WITHOUT GIVING PETITIONER AN OPPURTUNITY TO PRESENT EVIDENCE IN SUPPORT OF HIS DEFENSE.



III.



IN RULING THAT PETITIONER HAS NO VALID DEFENSE.



IV.



IN SUSTAINING ACTION OF LOWER COURT DISMISSING APPEAL THEREBY DENYING HIS RIGHT TO DUE PROCESS.



V.



IN DENYING PETITIONER'S APLLICATION FOR BAIL.



Anent the first and second which are related, the Court of Appeals agreed



with the trial court that petitioner should be considered to have waived his right to present further evidence because of his repeated failure to attend scheduled hearings. While it is true that the right to present evidence may be waived expressly or impliedly, it cannot be said that petitioner had waived said right in this case. The postponement sought by petitioner and counsel appear to be justified and were not vexatious and oppressive as borne by the record of the case. The intention and the willingness of petitioner to present evidence can be gleaned from the fact that he had already presented one witness and has other witnesses ready for presentation, although this was delayed, but for meritorious reasons, such as illness of the petitioner and his counsel, petitioner's confinement at a hospital, ongoing negotiations between the parties, and substitution of counsel. The rights of an accused during trial are given paramount importance in our laws and rules on criminal procedure. Among the fundamental rights of the accused is the right to be heard by himself and counsel. Verily, this right is even guaranteed by the Constitution itself. This right has been recognized and established in order to make sure that justice is done to the accused. Further, the constitution right of the accused to be heard in his defense is inviolate. No court of justice under our system of government has the power to deprive him of that right (People vs. Lumague, Jr., 111 SCRA 515 [1982]). It would have thus been more befitting and seemly of the Court of Appeals had it ordered the trial court to reopen the case for the reception of petitioner's evidence. Granting that petitioner had sought a number of postponements, the requirements of substantial justice mandate that he should have been given his day in court. The grant of a reasonable continuance would have been sounder judicial discretion to ferret out the truth, than to have a speedy disposition of the case, but at the expense of a fundamental right. Hence, it was error for the trial court to have proceeded with the promulgation of decision on the premise that petitioner had waived his right to appear in court to present his evidence. Likewise, the Court of Appeals, in affirming said decision, gravely abused its discretion as it sustained a decision of the lower court rendered in violation of the right of petitioner to due process. As enunciated in the case of Alliance of Democratic Free Labor Organization vs. Laguesma (254 SCRA 565 [1996]), the most basic tenet of due process is the right to heard. As regards the third assigned error, the Court of Appeals held that the defense sought to be established by petitioner would not, even if considered by the court, exonerate him from his criminal liability under Batas Pambansa Blg. 22. This disclaration seems to be no less than, and is tantamount to, prejudging the nature of the testimony of petitioner and his witnesses. It is worthy to note that the alleged criminal liability of petitioner stems from his being the signatory of the questioned check and his being an officer of the



corporation, the actual purchaser of the cars. As mentioned by the Solicitor General in his Manifestation, and citing the case of Lina Lim Lao vs. Court of Appeals (274 SCRA 572 [1997]), an officer of a corporation is not to be held criminally liable for violation of Batas Pambansa Blg. 22 for signing a bum check, upon which premise, the Solicitor General concludes and recommends that petitioner be given his opportunity to present his evidence. With respect to the fourth error, the lower court, in denying petitioner's appeal, considered him to have waived his right to appeal because of his failure to be present during the promulgation of the judgment on October 30, 1995, despite due notice to him and his bondsman or counsel. We do not agree. The last sentence of Section 6, Rule 120 states that: … If the judgment is for conviction, and the accused's failure to appear was without justifiable cause, the court shall further order the arrest of the accused, who may appeal within fifteen (15) days from notice of the decision to him or his counsel. This means that whether or not the absence of the accused during promulgation is justified, the right to appeal is not lost, the only requirement being that the notice of appeal must be filed within 15 days notice of the judgment. The Mapalao ruling (197 SCRA 79 [1991]), upon h the lower court and the court of Appeals based their denial of petitioner's appeal, does not appear to be applicable herein, as the facts of the two cases differ. In Mapalao, the accused escaped from detention and trial in absentia continued against him. He remained at larged even at the time of the promulgation of judgment, and thus, was deemed to have waived his right to appeal. In the instant case, however, petitioner is not a fugitive from justice. On the contrary, petitioner has been seeking redres under the law as evidenced by the various pleadings and motions he has filed with the courts. Petitioer, therefore, cannot be considered as one who has lost his standing in court and thus, cannot be deprived of his right to seek judicial relief. Inasmuch as petitioner's appeal was perfected within the 15-day reglementary period, the samemust be given due course. To deny petitioner's appeal is tantamount to denying him due process. Although the right to appeal is a statutory, not a natural right, it is an essential part of the judicial system and courts should proceed with caution so as not to deprive a party of this prerogative, but instead, afford every party-litigant the amplest oppurtunity for the proper and just disposition of his cause, freed from the constrainsts of technicalities (Santos vs. Court of Appeals, 253 SCRA 623 [1996]). On the matter of bail, the Court of Appeals denied petitioner's motion to post bail on the bail on the ground that the decision of the lower court had become final and executory, inasmuch as the petitioner's appeal has also been denied.



The following provision of Rule 114 of the Rules of Court, as amended by Administrative Circular No. 12-94, are pertinent: Sec. 4. Bail, a matter of right. - All persons in custody shall: (a) before or after conviction by the Metropolitan Trial Court, Municipal Trial Court, Municipal Trial Court in Cities and Municipal Circuit Trial Court, and (b) before conviction by the Regional Trial Court of an offense not punishable by death, reclusion perpetua of life imprisonment, be admitted to bail as a matter of right, with sufficient sureties, or be released on recognizance as prescribed by law or this Rule. Sec. 5. Bail, when discretionary - Upon conviction by the Regional Trial Court of an offense not punishable by death, reclusion perpetua or life imprisonment, the court, on application, may admit the accused to bail. The court, in its discretion, may allow the accused to continue on provisional liberty under the same bail bond during the period of appeal subject to the consent of the bondsman. If the court imposed a penalty of imprisonment exceeding six (6) years but not more than twenty (20) years, the accused shall be denied bail, or his bail prebe cancelled, upon a showing by the prosecution, with notice to the accused of the following or other similar circumstances: (a) That the accused is a recidivist, quasi-recidivist, or habitual delinquent, or has committed the crime aggravated by the circumstance of reiteration; (b) That the accused is found to have previously escaped from legal confinement, evaded sentence, or has violated the conditions of his bail without valid jurisdiction; (c) That the accused committed the offense while on probation, parole or under conditional pardon (d) That the circumstances of the accused or his case indicate the probability of flight if released on bail; or (e) That there is undue risk that during the pendency of the appeal, the accused may commit another crime. The appellate court may review the resolution of the Regional Trial Court, on motion and with notice to the adverse party. Petitioner was not convicted of an offense punishable by death, reclusion perpetua, or life imprisonment where bail is not matter of right on the part of petitioner nor of discretion on the part of the Court. Neither has he been convicted of an offense punishable by imprisonment of six to twenty years where bail becomes a matter of judicial discretion and may be denied if any of the circumstances aforementioned are present. Rather, petitioner was convicted



erroneously - it is to be hastily added - of offenses punishable only by imprisonment of one year each. In this light, petitioner's admission to bail becomes imperative and indispensable, moreso because of petitioner's deteriorating health. The right to bail is a constitutional guaranty which every person under legal custody may invoke, except those qualified under the law. Petitioner does not fall under these exceptions and must, therefore, be duly accorded such right. Verily, it was patent error for the respondent Court of Appeals to deny petitioner of said right. WHEREFORE, the instant petition for certiorari is GRANTED. The decision of the Court of Appeals dated November 29, 1996 affirming the October 30, 1996 decision of the lower court, as well as said latter decision, are hereby set aside, and the case is remanded to the court of origin for further proceedings whereat, petioner may be given an opportunity to post bail. For this reason, respondent court's resolution dated April 11, 1997 and May 19, 1997 denying petitioner's petition for bail are likewise set aside. No special pronouncement is made as to costs. SO ORDERED Chavez vs. Court of Appeals Posted on April 2, 2013 by winnieclaire Standard 24 SCRA 663 (1968) Facts: Judgment of conviction was for qualified theft of a motor vehicle(thunderbird car together with accessories). An information was filed against the accused together with other accused,that they conspired, with intent to gain and abuse of confidence without theconsent of owner Dy Lim, took the vehicle.All the accused plead not guilty. During the trial, the fiscal grecia (prosecution) asked roger Chavez to be thefirst witness. Counsel of the accused opposed. Fiscal Grecia contends that the accused (Chavez) will only be an ordinary witness not an state witness. Counsel of accused answer that it will only incriminate his client. But the jugde ruled in favor of the fiscal. Petitioner was convicted. ISSUE: Whether or not constitutional right of Chavez against self – incrimination had been violated – to warrant writ of HC? HELD: YES. Petitioner was forced to testify to incriminate himself, in full breach of his constitutional right to remain silent. It cannot be said now that he has waived his right. He did not volunteer to take the stand and in his own defense; he did not offer himself as a witness;



Juxtaposed with the circumstances of the case heretofore adverted to, make waiver a shaky defense. It cannot stand. If, by his own admission, defendant proved his guilt, still, his original claim remains valid. For the privilege, we say again, is a rampart that gives protection – even to the guilty Habeas corpus is a high prerogative writ. It is traditionally considered as an exceptional remedy to release a person whose liberty is illegally restrained such as when the accused’s constitutional rights are disregarded. Such defect results in the absence or loss of jurisdiction and therefore invalidates the trial and the consequent conviction of the accused whose fundamental right was violated. That void judgment of conviction may be challenged by collateral attack, which precisely is the function of habeas corpus. This writ may issue even if another remedy which is less effective may be availed of by the defendant. Thus, failure by the accused to perfect his appeal before the Court of Appeals does not preclude a recourse to the writ. The writ may be granted upon a judgment already final. For, as explained in Johnson vs. Zerbst, the writ of habeas corpus as an extraordinary remedy must be liberally given effect so as to protect well a person whose liberty is at stake. The propriety of the writ was given the nod in that case, involving a violation of another constitutional right, in this wise: A court’s jurisdiction at the beginning of trial may be lost “in the course of the proceedings” due to failure to complete the court — as the Sixth Amendment requires — by providing Counsel for an accused who is unable to obtain Counsel, who has not intelligently waived this constitutional guaranty, and whose life or liberty is at stake. If this requirement of the Sixth Amendment is not complied with, the court no longer has jurisdiction to proceed. The judgment of conviction pronounced by a court without jurisdiction is void, and one imprisoned thereunder may obtain release of habeas corpus. Under our own Rules of Court, to grant the remedy to the accused Roger Chavez whose case presents a clear picture of disregard of a constitutional right is absolutely proper. Section 1 of Rule 102 extends the writ, unless otherwise expressly provided by law, “to all cases of illegal confinement or detention by which any person is deprived of his liberty, or by which the rightful custody of any person is withheld from the person entitled thereto. Republic of the Philippines  SUPREME COURT  Manila FIRST DIVISION



G.R. No. L-38964 January 31, 1975 SAVORY LUNCHEONETTE, petitioner,   vs.  LAKAS NG MANGGAGAWANG



PILIPINO, ELISEO GUZMAN, ROMEO RASCO, LUCIA VIVERO, PEDRO BASILIO, CESAR MARTINEZ, RAFAEL IBANA, RICARDO ELICO, CIRILO ENOLPE, VIRGINIA BACLOR, FEDERICO BALIBALOS, RODITO DAVA, ALEXANDER GARCES, DRISENCIO RUBIO, HONORATO OLIVERIO, ROGELIO CANUEL, PUBLIO JAPSON, SONIA BALDON, ANDY VELOSO, ANTONIO DE LA ROSA, JULIET NALZARO, PEDRO ACAL, CELEDONIO PEREZ, EDUARDO ESTRADA, ANTONIO COSTALES, BLANCAFLOR FLORES, PEDRITO DE GUZMAN, SOFRONIO JARANILLA, ARMANDO MARARAC, DOMINADOR QUINTO, GREGORIO BALBIN and COURT OF INDUSTRIAL RELATIONS, respondents. Felipe P. Fuentes, Jr. for petitioner. Francisco M. de los Reyes for respondent Court.



MUNOZ PALMA, J.: Involved in this Petition for Review on certiorari is an Order of the Court of Industrial Relations dated May 3, 1974, issued in CIR Case No. 5843-ULP entitled: "Savory Luncheonette, petitioner, vs. Lakas ng Manggagawang Pilipino, et al., respondents" which directed that the testimony of Atty. Emiliano Morabe, a witness of petitioner herein, be stricken off the record and that the witness of petitioner, Bienvenida Ting, be recalled for further cross-examination by herein private respondents. * It appears from the Petition that on September 27, 1972, the Savory Luncheonette through a Court Prosecutor of the Court of Industrial Relations filed a complaint charging the private respondents to whom We shall refer at times as LAKAS PILIPINO, with unfair labor practice for having violated certain provisions of Republic Act 875 (Industrial Peace Act), to wit: declaring a strike in violation of a no-strike clause of an existing collective bargaining agreement without prior resort to the grievance procedure provided for therein and without having observed the 30-day cooling off period prescribed by law; employing illegal and unlawful means in carrying out their strike; and staging said strike to obtain recognition inspite of the fact that there was another labor union duly certified by the Court of Industrial Relations (CIR for short) as the sole and exclusive bargaining agent of the workers of the petitioner (Annex A, p. 24 rollo). To sustain its charges, petitioner presented as its key witness, its legal counsel, Atty. Emiliano Morabe. As legal counsel, Atty. Morabe had allegedly taken charge of the labor-management problems of the petitioner and had thereby acquired first-hand knowledge of the facts of the labor dispute. Petitioner's counsel conducted the direct examination of Atty. Morabe and



concluded the same on March 2, 1973. Atty. Rodolfo Amante, counsel of LAKAS PILIPINO, was called to cross-examine Atty. Morabe, but he moved for a postponement on the ground that he was "not in a position to cross-examine the witness." Accordingly, the cross-examination of Atty. Morabe was re-scheduled for March 7, 1973, but when such date arrived, Atty. Amante did not appear and so the cross-examination was once more transferred to March 17, 1973, with the warning from the court that "should the respondents still fail to cross-examine Atty. Morabe, the right to cross-examine him will be deemed waived." Not heeding this warning, Atty. Amante, for the third time failed to cross-examine the witness on March 17 for the reason that he was not prepared to do so. Accordingly, the cross-examination was again re-set for March 27, 1973 with the statement that "in view of the professed unpreparedness of the representative of the respondents, the Court will give him one last chance to be ready at the next scheduled hearing." 1 This warning notwithstanding Atty. Amante again failed and to conduct the cross-examination invoking the excuse that he did not have a copy of the transcript of the direct testimony. For the fifth time and again upon motion of LAKAS PILIPINO, the cross-examination was postponed to April 2, 1973 with the reservation made by the witness, Atty. Morabe, however, to challenge the ruling of the court granting another postponement of his crossexamination. Atty. Morabe succumbed to a heart attack on March 31, 1973. On April 12, LAKAS PILIPINO filed a motion to strike out the direct testimony of Atty. Morabe from the records on the ground that since cross-examination was no longer possible, such direct testimony "Could no longer be rebutted." (Annex B, p. 29, ibid) Petitioner filed an opposition to the said motion contending that by private respondents' repeated failure and refusal to cross-examine despite all the time and opportunity granted by the court, they are deemed to have the same (Annex C, p. 30, ibid) On June 14, 1973, private respondents filed another motion seeking the recall of petitioner's witness Bienvenida Ting for further cross-examination (Annex E, p. 41, ibid) Mrs. Ting was presented as a witness to the petitioner on March 27, 1973 and cross-examined by the private respondents on June 4, 1973. The petitioner also opposed this motion on two counts: first, that the witness was already cross-examined on June 4, 1973 or more than two months after her direct testimony, thus giving private respondents sufficient time to go over the said testimony, and second, that the motion failed to state the points that were not taken up during the previous cross-examination thus giving rise to the conclusion that the recall of the witness was manifestly for delay and to harass and inconvenience the witness. In an Order dated May 3, 1974, respondent court granted the to motion (Annex F, p. 43, ibid) Thereupon, petitioner filed a motion for reconsideration of the said order but the same was denied in a resolution en banc dated July 5, 1974.



(Annex G, p. 46, ibid) A copy of the resolution denying the motion for reconsideration was received by the petitioner on July 12, 1974 and on July 16,1974, it filed its notice of appeal. (Annex H, p. 17, ibid) After an extension of time was granted to petitioner by this Court, the present Petition for Review was filed on August 6, 1974. Petitioner now strongly asserts that respondent Court acted with grave abuse of discretion when the latter ordered that the direct testimony of its principal witness, Atty. Morabe, be stricken off the record for "(T)o strike out the testimony of Atty. Morabe after the respondents had been given sufficient and repeated opportunities to cross-examine him, and after they have practically waived their right to cross-examine him is unjust and unfair. It is not warranted by our rules of procedure and would place a premium on respondents' repeated failure and refusal to cross-examine the witness. Respondents should not be allowed to profit and benefit from their own neglect and omission." (pp. 18-19, rollo) Petitioner's cause merits relief. The right of a party to confront and cross-examine opposing witnesses in a judicial litigation, be it criminal or civil in nature, or in proceedings before administrative tribunals with quasi-judicial powers, is a fundamental right which is part of due process. 2 However, the right is a personal one which may be waived expressly or impliedly by conduct amounting to a renunciation of the right of cross-examination. 3 Thus, where a Party has had the opportunity to crossexamine a witness but failed to avail himself of it, he necessarily forfeits the rights to cross-examine and the testimony given on direct examination of the witness will be received or allowed to remain in the record. 4 The conduct of a party which may be construed as an implied waiver of the right to cross-examine may take various forms. But the common basic principle underlying the application of the rule on implied waiver is that the party was given the opportunity to confront and cross-examine an opposing witness but failed to take advantage of it for reasons attributable to himself alone. In People vs. De la Cruz, L-28110, March 27, 1974, 56 SCRA 84, 91, one of the issues raised by appellant De la Cruz who was convicted of rape was that he was not accorded the right to cross-examine the complainant. The Court discarded this contention of appellant under the following circumstances: after the direct examination of the offended party on February 22, 1966, she was cross-examined but the cross-examination was not finished; two days later or on February 24, the cross-examination was resumed at 10:00 o'clock in the morning but after a few minutes the examination was suspended; the case was then called at 10:35 that same morning for the resumption of the cross-examination, however, the counsel for the accused asked for postponement and so the hearing was transferred to March 1 reserving to the defendant the right to continue with the cross-examination; no hearing was held, however, on March 1,



after which other hearings were scheduled with the offended girl duly subpoenaed to appear at those hearings; after some cancellations or transfers, the trial was resumed on June 27, 1966; on that date, June 27, counsel for the accused could have asked that he be allowed to continue the cross-examination but did not do so, and did not object when the Fiscal called his next witness, either because the counsel forgot or waived further cross-examination of the offended party. Under the foregoing circumstances, this Court ruled that: it cannot be said the constitutional right of the accused to meet the witnesses face to face or the right to confrontation (Sec. 1 [f], Rule 115, Rules of Court; Sec. 1 [17] Art. III, Old Constitution) was impaired. The fact that the cross-examination of the complainant was not formally terminated is not an irregularity that would justify a new trial. The right to confront the witnesses may be waived by the accused expressly or by implication (U.S. vs. Anastacio, 6 Phil. 413; 4 Moran's Comments on the Rules of Court, 1970 Ed., p. 201-2). In State of Hawaii vs. Brooks, 352 P 2d 611, the facts were: defendant was convicted in the Circuit Court, First Circuit, City and County of Honolulu, of robbery in the second degree and when the case came up to the Supreme Court of Hawaii on a writ of error, one of the issues raised by appellant was that the trial court erred in refusing to allow him to cross-examine John Torres, a prosecution witness. The record showed, however, that when the prosecution asked leave of the trial court to withdraw Torres as witness after partial direct examination, counsel for the defendant made a reservation of his right to crossexamine when the witness is recalled. The prosecution, however, subsequently rested its case without recalling the witness. When defendant called the court's attention to the fact that he had not had the opportunity to cross-examine, it was brought out that at one instance, the Court asked counsel for the defendant if he wanted to cross-examine the witness who was then in the corridors, to which question the said counsel answered "YES!" The record does not show, however, that defendant pursued this point any further. No motion, no objection, no ruling and no exception was made or taken, nor did the defendant call the witness in question for cross-examination. In overruling appellant's contention, the Supreme Court of Hawaii held that while the right to cross-examine a witness is fundamental and accepted as a basic right in the State's judicial system, however, when a party fails to avail himself of the opportunity to cross-examine, he forfeits such right, and the fact of the case conclusively showed that defendant was given an opportunity to cross-examine, and that appellant's failure to proceed must be construed as an abandonment of his earlier desire or intention to cross-examine the witness and he cannot now be heard to contend that the trial court refused to permit said cross-examination. The case of the herein petitioner, Savory Luncheonette, easily falls within the confines of the jurisprudence given above. Private respondents through their



counsel, Atty. Amante, were given not only one but five opportunities to crossexamine the witness, Atty. Morabe, but despite the warning and admonitions of respondent court for Atty. Amante to conduct the cross-examination or else it will be deemed waived and despite the readiness, willingness, and insistence or the witness that he be cross-examined, said counsel by his repeated absence and/or unpreparedness failed to do so until death sealed the witness's lips forever. By such repeated absence and lack of preparation on the part of the counsel of private respondents, the latter lost their right to examine the witness, Atty. Morabe, and they alone must stiffer the consequences. The mere fact that the witness died after giving his testimony is no ground in itself for excluding his from the record so long as the adverse party was afforded an adequate opportunity for cross-examination but through fault of his own failed to cross-examine the witness. 4* The applicability of the rule is especially justified in proceedings before tribunals with quasi-judicial powers such as the Court of Industrial Relations. Under Section 20, Commonwealth Act No. 103, which created the Court of Industrial Relations, respondent court is authorized to disengage itself from the rigidity of the technicalities applicable to ordinary courts of justice; it is not narrowly constrained by technical rules of procedure but is enjoined to act according to justice and equity. 5 Thus, in National City Bank of New York vs. National City Bank Employees Union, 98 Phil., 301, invoked by petitioner herein, the National City Bank of New York sought to declare illegal the strike of its employees held on June 11, 1952. After trial, the Court of Industrial Relations rendered a decision on January 6, 1953, declaring the strike illegal and ordering the dismissal of the leaders of the strike but allowing the return of 51 employees to their former positions. The Bank moved for a reconsideration of the order on the ground that it was not granted an opportunity to present any evidence or confront the witnesses; that motion was denied and a petition for certiorari was filed with this Court. Dismissing the petition, the Court held that the failure to grant petitioner bank an opportunity to cross-examine the persons from whom inquiries were made by an agent of the Court of Industrial Relations as to the reasons why said 51 employees failed to return back to work, is not a sufficient ground for the reversal of the order of the court and its findings because: (1) the Court of Industrial Relations is not bound by strict rules of evidence in the determination of facts under Section 20, Commonwealth Act 103; and (2) there is no showing that petitioner bank ever claimed that the evidence gathered by the representative of the court was false or that it had in its possession material evidence to disprove said findings. The Court said further: "In the absence of an express allegation that a new hearing will change facts found, the new trial or cross-examination demanded would be idle ceremony; it would not serve the ends of justice at all especially so in a quasi-administrative body like the Court of Industrial Relations where the rules of confrontation and cross-examination have not been expressly granted as in a trial against an accused in a criminal case." (ibid, p. 305, Emphasis Ours)



The second motion of the order of respondent court of May 3, 1974, which is assailed by petitioner directs the recall of Bienvenida Ting for further crossexamination. We believe that this order is unwarranted. As claimed by petitioner, the motion to recall the witness is intended merely to delay the proceedings and to harass and inconvenience the witness sought to he recalled. We particularly note that the direct examination of the witness was completed on March 27, 1973, and that her cross-examination was conducted on June 4, 1973, or after more than two months since the direct examination. That interval of time was long enough for private respondents' counsel to scrutinize and dissect the direct testimony of the witness and prepare himself for cross-examination. That the counsel had all the time to himself when he conducted his cross-examination on June 4, 1973, and that he concluded such cross-examination when more time was alloted for it, showed that he had asked all the questions he could possibly ask. Had the witness been cross-examined right after she gave her direct testimony, there might be reason to believe the claim that counsel unintentionally forgot to ask some material questions. But that was not so. Under those circumstances, where it was shown that a witness had been previously crossexamined extensively, it was more in consonance with justice and equity for respondent court to have denied the recall of the witness concerned. 6 More so, when the motion to recall failed to mention the matters sought to be established in the additional cross-examination. One point raised by respondent court in its Comment to this Petition is that certiorari does not lie from the orders complained of for the reason that they are interlocutory in nature. (p. 57, rollo) Suffice it for Us to re-state what this Court said in Manila Electric Co., et al. vs. Enriquez, et al., 110 Phil. 499: While the Supreme Court would not entertain a petition for a writ of certiorari questioning the legality and validity of an interlocutory order, when a grave abuse of discretion is very patently committed, it devolves upon said court to exercise its supervisory authority to correct the error committed. (emphasis supplied) The instant Petition presents a clear case of grave abuse of discretion which justifies the Court's intervention at this stage of the proceedings in the court below. PREMISES CONSIDERED, the writ of certiorari prayed for is granted and the Orders of respondent Court of May 3, 1974, and July 5, 1974, under review are hereby set aside. With costs against private respondents. So Ordered.
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