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Preface Legal Environment of business talks about the laws which surround the business network directly as well as indirectly. When we talk about law in the Indian context we have several things keep an eye upon before taking any decision or even before starting out the business ,,like: Legal terminology with proper examples to make it simple for a lay man to understand, types of business contracts, laws governing business contracts, Government policies, applicable taxes, different legal entities and laws relating to it, NonCorporate business entities, property laws for business, financial services provided, business transactions, cyber laws, competition as well as consumer protection, environment protection, alternative dispute resolution, etc. Legal environment of business as a subject helps in understanding the above mentioned topics in depth so that even a lay man can make adequate use of laws as and when need arises without being exploited from various parties existing in the country.
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Executive Summary “A ‘cheque’ is a bill of exchange drawn on a specified banker and not expressed to be payable otherwise than on demand.” A cheque is a kind of bill of exchange. It is always drawn on a bank or a banker, and is payable immediately on demand. A cheque requires no acceptance apart from prompt payment. With the growth & development of commerce & trade the use of various forms money i.e. cheque, demand draft, bankers cheque etc are being used widely. But cheque is that instrument which has been in news for all the wrong reasons & which is the least safe among all the instuments. Cases of cheque bounce are not uncommon these days. In most of the transactions be it re-payment of loan or payment of fees for business purpose, payments are made by cheque. These cheques bearing large amounts sometimes remain unpaid and are returned by the bank on which they are drawn due to insufficient balances or due to certain error on the part of bank employees. The whole act of Liability towards dishonour of cheques is governed by Negotiable Instruments Act, 1881. Apart from that the resultant liability & legal recourse available to the drawee, banker & drawer are explained henceforth.
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1. INTRODUCTION



CHEQUES Definition of a Cheque: Section 6 of the Negotiable Instruments Act, 1881 defines a cheque as under: “A ‘cheque’ is a bill of exchange drawn on a specified banker and not expressed to be payable otherwise than on demand.” A cheque is a bill of exchange drawn upon a specified banker and payable on demand and includes the electronic image of a truncated cheque and a cheque in the electronic form. Thus, a cheque is a kind of bill of exchange. It is always drawn on a bank or a banker, and is payable immediately on demand. A cheque requires no acceptance apart from prompt payment. It is presented for payment only. A cheque is a species of a bill of exchange; but it has the following two additional qualifications, viz. (1) It is always drawn on a specified banker, and (2) It is always payable on demand. All cheques are bills of exchange, but all bills of exchange are not cheques. A cheque must have all the essential requisites of a bill of exchange. It must be signed by the drawer. It must contain an unconditional order on a specified person. But it does not require acceptance as it is intended for immediate payment. The person who issues or draws the cheque is known as drawer, and the person in whose favour it is drawn is called ‘payee’. The banker on whom the cheque is drawn is known as drawee. Thus there are three parties to a cheque.



PAY:-______________________________________________________ Date…./…/ 200 AMOUNT:-_________________________________________________ Payee/Bearer __________________________________________________________



PUNJAB NATIONAL BANK



The usual form of a bank cheque is as follows: (H.O. Parliament Street , New Delhi- 110 001) AUTHORIZED SIGNATURE 123456



111329112



CROSSING OF CHEQUES A crossed cheque is one on which two parallel transverse lines with or without words ‘& Co.’ are drawn. The payment of such cheque can be obtained only through a banker. Thus crossing is a direction to the drawee banker to pay the amount of money on a crossed cheque generally to a banker so that the party who obtains the payment can be easily traced. This mode of payment is considered to be very safe.



TYPES OF CROSSING: There are two types of crossing, viz., (1)



General crossing, and



(2)



Special crossing.



Another type of crossing known as ‘restrictive crossing’ has developed out of business usage.The effect of the words ‘not negotiable’ on a crossed cheque is that the title of the transferee of such a cheque cannot be better than that of its transferor. The addition of the words ‘not negotiable’ does not restrict the further transferability of the cheque. It only takes away the main feature of negotiability, which is, that a holder with a defective title can give a good title to a subsequent holder in due course. Anyone who takes a cheque marked ‘not negotiable’ takes it at his own risk.
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The object of crossing a cheque ‘not negotiable’ is to afford protection to the drawer or holder of the cheque against miscarriage or dishonesty in the course of transit by making it difficult to get the cheque so crossed cashed, until it reaches its destination.



DISHONOUR OF CHEQUE Dishonour of cheque for insufficiency of funds in the account (Sec. 138 the Negotiable Instruments Act, 1881) Ingredients and requirements of the penal provisions: Section 138 creates an offence for which the mental elements are not necessary. It is enough if a cheque is drawn by the accused on an account maintained by him with a banker for payment of any amount of money to another person from out of that account for discharge in whole or in part, of any debt or other liability due. Therefore, whenever the cheques are on account of insufficiency of funds or reasons referable to the drawer’s liability to provide for funds, the provisions of Section 138 of the Act would be attracted, and for this offence, he shall, be punished with imprisonment for a term
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which may extend to two years, or with a fine which may extend to twice the amount of the cheque or with both, provided the following conditions are satisfied: 1. Existence of a live account: Existence of a "live account" at the time of issue of cheque is a condition precedent for attracting penal liability for the offence under this section. A cheque cannot be issued de hors an account maintained by its drawer with the banker. When the bank returns the cheque unpaid because of the account of money standing to the credit of the cheque, to make demand for payment as provided for payment as indicated in clause (b) of the proviso. The words "that account" in the section denote to the account in respect of which the cheque was drawn. No doubt if any person manages to issue a cheque without an account with the bank concerned its consequences would not snowball into the offence described under Section 138 of the Act. For the offence under Section 138 of the Act there must have been an account maintained by the drawer at the time of the cheque was drawn. 2. Issue of Cheque in discharge of a debt or liability: The cheque issued unpaid by the bank must have been issued in discharge of a debt or other liability wholly or in part. Where a cheque is issued not for the purposes of discharge of any debt or other liability, the maker of the cheque is not liable for prosecution under Section 138 of the Act. A cheque given as a gift or for any other reasons and not for the satisfaction of any debt or other liability, partly or wholly, even if it is returned unpaid will not meet the penal consequences. If the above conditions are fulfilled, irrespective of the mental conditions of the drawer he shall be deemed to have committed an offence, provided the other three requisites are fulfilled: a) Presentation of the cheque within six months or within the period of its validity: The cheque must have been presented to the bank within a period of six months from the date on which it is drawn or its period of validity, whichever is earlier. Thus if a cheque is valid for three months and is presented to the bank within a period of six months the provisions of this section shall not be attracted. However if the period of validity of the cheque is not specified or prescribed the cheque is presented within six months from the date the cause of action can arise. The six months are taken from the date the cheque was drawn. b) Return of the cheque unpaid for reason of insufficiency of funds: The cheque must be returned either because the money standing to the credit of that account is insufficient to honour the cheque or that it exceeds the arrangement made to be paid from that
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account by an agreement with the bank. Even if the cheque is returned with the endorsement "account closed" Section 138 is attracted [15]. c) Issue of the notice of dishonour demanding payment within thirty days of receipt of information as to dishonour of the cheque: The payee or the holder in due course of the cheque has to give a notice in writing making a demand for payment of the said amount of money to the drawer of the cheque. Such notice must be given within 30 days [16] of information from the bank regarding the return of cheque as unpaid [17]. d) Failure of the drawer to make the payment within fifteen days of the receipt of the payment: After the receipt of the above notice the drawer of the cheque has to make payment of said amount of money to the payee or to the holder in due course of the cheque within 15 days of the receipt of the notice. If the payment is not made after the receipt of the notice within stipulated time, a cause of action for initiating criminal proceedings under this section will arise. FAQs Q1. What can I do when a cheque is dishonoured for the reason of insufficient funds? What legal action I can take to get the amount cleared? A. On the dishonour of a cheque, one can file a suit for recovery of the cheque amount along with the cost & interest under order XXXVII of Code of Civil Procedure 1908 (which is a summary procedure and) can also file a Criminal Complain u/s 138 of Negotiable Instrument Act for punishment to the signatory of the cheque for haring committed an offence. However, before filing the said complaint a statutory notice is liable to be given to the other party.



Q2. I have got my cheque dishonoured few months back. It was issued by a Company. What can I do now? A. On the dishonour of cheque by the company you can file a suit for recovery of the amount under Order XXXVII of CPC. As you have stated that cheques were dishonoured few months back and you have issued no notice to the company bringing to their knowledge the dishonour of cheques and the life of the cheque is still valid which is usually six months from the date of issue. You please present the cheque again and on receipt of the information about the dishonour of the cheque you immediately issue notice within 15 days from the receipt of the information of dishonour of cheque to the company. If the company does not pay the amount within 15 days from the receipt of the notice, you can file complaint under Section 138 of the Negotiable Instrument Act. The said complaint is to be filed within one month on the expiry of 15 days period of notice.
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Q3. I have a cheque dishonoured. I have informed the person in writing, but no response, what should be done to register a case of cheating, and which place it should be filed? The place of the bank, where the cheque was dishonoured or the place where the cheque was handed? A. When you have informed the person about the dishonour of the cheque, in case the information is given within 15 days from the dishonour of the cheque, you can file a Complaint under Section 138 of Negotiable Instrument Act within one month after the expiry of notice period of 15 days. The Complaint for cheating is not maintainable legally. However, in certain cases the police have been registering cases of cheating against the accused.



Q4. I have blank cheques given to me by a partnership firm, since they owe me some money which I had given to them as a loan. Besides the cheques and the statement of accounts, I do not have anything else. Suppose one day, I suddenly get to know that they have closed the partnership firm and dissolved it, can I deposit the cheques now and legally raise a claim on them? How? A. You should fill the cheques and present for encashment. The partnership Firm as well as partners are personally liable and even after dissolution also the firm and partners are liable. Once the cheques are dishonoured you have to file a suit for recovery of the said amount under the summary procedure provided in Order 37 of Code of Civil Procedure, 1908. You should also file a complaint under Section 138 of the Negotiable Instruments Act. For this you will have to first give a notice, within 15 days of the dishonouring of the cheques. Then if payment is not made within 15 days of receipt of notice a complaint has to be filed within 30 days thereafter.
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1. RESEARCH METHODOLOGY In respect towards the project of Liability towards dishonor of cheques, we have done various research work to collect information for the same. Below is the research work conducted by our group members. From the following source data was collected. •



•



Brain Storming & Discussion among the group members Refered various books for collecting information regarding project ➢ Business & Corporate law By N.D. Kapoor (CH- 6.1 Negotiable Instruments) ➢ Banking Theory Law & Practice By Sundharam & Varashney (Part 2, CH- 4,5,7&10)



• •



•



www.google.com www.vakilno1.com And other various magazines and law journals Information provided by banks AHMEDABAD DISTRICT CO-OPERATIVE BANK



• •



Following Information is provide by Ahmedabad district co-operative bank (ADC) for the dishonor of cheque The charges on dishonor of cheque taken by ADC are as follow Fifty rupees are charge to bank customer when the cheque dishonor and Above One Lakh rupees of cheque bank charges 100 rs to bank customer. In the past bank was charging 10 to 20 rs for the dishonor of cheque



• •



As per U/S 138 minimum 3 times the cheque should be dishonor then the payee can claim to drawer and can go to court for the same. The above information is provided by the Branch Manager of ADC Mr Dilip Deravasi.



UNION BANK OF INDIA
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• •



Union bank of India (UBI) charge 80 rs to its customer for dishonor of cheque . Some extra information is also provide by the UBI wich are as follow ➢Bank of Baroda (BOB) is a clearing agent in Ahmedabad which means every cheque first goes to BOB for clearing which is situated at shivranji satellite in chiripal towers where every cheque verify by their micr code which is of nine digit. ➢Lets see how micr code is verify , First three digits are of city code , middle three digits are bank code , last three digits are branch code .These way cheque is verify and then it is distributed to various bank in the morning and with its status.



➢Sometimes bank dishonor the cheque by the mistake also as sometimes the status comes from clearing agent is wrong and the customer has to suffer ➢The Reserve bank of India (RBI) is an agent for return clearing and all the cheques are first collected by RBI. ➢The above information is provided by manager of UBI Mr Narendra patel • HDFC charges 300 rs for the dishonor of cheque to its customers . • All the information regarding dishonor of cheque , when cheque dishonor, what are the reason behind it are almost same in every bank and are discuss in the project



Thus we had visited banks to collect information regarding dishonor of cheque and we also get some important information regarding the procedure of cheque clearing and how it dishonor from the bank. Below mention is return memo of ADC bank which is given to the party at dishonor of cheque and what are the reason for dishonor of cheque.
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1. EXPLANATION OF TOPIC Next we need to understand the numerous reasons for dishonour of cheques, namely: 1. Account closed 2. Accused – exemption from personal appearance. 3. Appearance – Furnishing security. 4. Blank/Undated/Bearer cheque. 5. Cheque can be presented more than once. 6. Civil & Criminal liability. 7. Company Partnership firm 8.



Complaint.



9. Compounding of offense. 10. Constitutional validity. 11. Correction in the name of accused. 12. Death. 13. Debt or Liability. 14. Dismissed for default. 15. Fine / Sentence. 16. Forged / Stolen cheque. 17. Ingredients / Holden in due course. 18. Insolvency petition. 19. Jurisdiction / cause of action / Limitation. 20. Legal representatives. Page 16



21. List of witnesses. 22. More than one cheque. 23. Notice. 24. Payment / Part payment made. 25. Post dated cheque / Alteration in date. 26. Power of attorney – Can file a complaint. 27. Quashing of complaint. 28. Recall of summoning order. 29. Refer to drawer / insufficiency of fund. 30. Request to represent cheque. 31. Stop payment. 32. Structural defects – No offence. 33. Compensation. 34. Secondary evidence. 35. Handwriting expert. 36. Appeal Lets look at the above condition in brief.



1.1. ACCOUNT CLOSED: A. Offence will be committed only if account is closed after issuance of cheque and not when cheque is issued after closure of account. B. Account closed before issuance of cheque. C. Account not in existence by the date on which the cheque was issued. D. Cheque issued after closure of account.
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E. Closure of account - Offence u/s 138 of the Act is made out - Closure of account strengthens the intention of accused to cheat - Whether account was closed with dishonest intention or otherwise can be looked into at trial stage. F. Closure of the account would be an eventuality after the entire amount in the account is withdrawn It means that there was no amount in the credit of "that account" on the relevant date when the cheque was presented for honouring the same. G. 'Closure of account' - Dishonour of cheque on account of closure of account before or after issuing a cheque - It means insufficiency of funds. H. Offence stands committed even if cheque is issued after closure of account because amount of money standing to credit of "that account" would be "nil" at the relevant time apart from it being closed.



1.1.



ACCUSED- EXCEMPTION FROM PERSONAL APPEARANCE:



Dispensing with personal attendance of accused - Where warrant of arrest has been issued against accused, Section 205 Cr.P.C. does not apply and his personal appearance cannot be exempted - In the instant case, warrant of arrest issued by CJM converted into bail able warrant by High Court Further direction issued that if accused appears and submits bail bond before CJM, he shall be granted exemption u/s 317 and his appearance shall not be insisted upon during trial.



1.2.



APPEARANCE – FUNISHING SECURITY:



Accused appeared in pursuance to the summons - There is no need to call upon the accused to furnish security for his enlargement.
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1.3.



BLANK / UPDATED /BEARER CHEQUE: a. Blank cheque given by merely signing it - Accused has written name of the payee and the figure - Does not amount to any criminal offence. b. Bearer cheque - Issued in favour of the appellant but the same was sent for collection through his friend - Cheque contained no endorsement to this effect - Held, a bearer cheque can be presented for encashment without any endorsement by the party. c. Blank cheque - Cheque without actual amount payable is not a cheque - Amount payable can be filled up subsequently with the consent of the person who issued the cheque - If amount is filled up subsequently without consent of the person who issued the cheque then presumption u/s 139 stands rebutted - A blank cheque cannot be enforced even though it is issued for legal liability. d. Blank cheque - Contention of accused that he issued a blank cheque which was used by complainant and was not issued in discharge of liability - Held, this contention cannot be raised in revision. e. Blank cheque - Contention of accused that he issued a blank cheque which was used by complainant and was not issued in discharge of liability - Held, this contention cannot be raised in revision. f. Blank cheque - Signature by a literate person goes a long way in the proof of the document. g. Blank cheque - When given towards liability or even as security, when the liability is assessed and quantified, if cheque is filled up and presented to bank, person who had drawn the cheque cannot avoid liability under section 138 of N.I. Act.



1.1.



CHEQUE CAN BE PRESENTED MORE THAN ONCE: a. Presentation of cheque to the bank within a period of six months from the date on which it is drawn - Means cheque to be presented to the Bank on which the cheque is drawn. b. Cheque - Can be presented any number of times within the period of validity of cheque Cause of action for complaint would arise only when pursuant to the dishonour of the cheque notice was issued and the drawer of the cheque failed to make payment. c. Cheque - Can be presented to the bank within a period of six months from the date on which it is drawn or within the period of its validity, whichever is earlier - Cheque can be presented
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any number of time - On such dishonour of the cheque a fresh right accrues in favour of the complainant every time and he can enforce that right by initiating proceedings under Section 138 of the Act. d. Complaint can be filed for offence only once either after dishonor of cheque for first time or after last dishonor of cheque. e. Successive dishonour of the cheque on different occasions presented within its period of validity will have to be construed as constituting separate cause of action for the initiation of a prosecution. f.



Cheque presented twice and dishonoured - Complaint filed on the basis of second dishonoured - Fact of dishonour of cheque when presented first not mentioned in complaint Complaint cannot be said to be not maintainable for the reason that no legal action was initiated when cheque was dishonoured for the first time.



g. Dishonour of cheque - Presented again - Cheque again dishonoured - Notice issued within 15 days of last dishonour - Notice is valid. h. Dishonour of cheque - Cheque can be presented to Bank for collection any number of times during its validity and last dishonour could be treated as cause of action to serve notice on drawer and file complaint under Section 138 - However, if once payee sends notice demanding payment from drawer of cheque then he loses his right to present the cheque again to Bank.



1.1.



CIVIL & CRIMINAL LIABILITY: a.



Civil suit as well as complaint u/s 138 filed - Civil suit decreed in favour of drawee - No ground to quash criminal proceedings which have to continue to its logical end.



b. Dishonour of cheque - Civil and criminal liability - It is open to the aggrieved party to resort to either of the two or both - Pendency of dispute before civil Court does not oust the jurisdiction of the Criminal Court to take cognizance of offence and issue process pursuant thereto. c. Stay of complaint pending civil proceedings - Agreement between complainant and accused - Accused issuing a cheque in pursuance of the agreement - Cheque dishonoured - Criminal complaint under Section 138 - Dispute over the agreement also pending in the civil Court Proceedings in Criminal complaint cannot be stayed. Page 20



1.1.



COMPANY / PARTNERSHIP FIRM: a. Partnership firm - Dissolution - One partner issued cheque to the other towards his liability Presumption is that cheque was for the discharge, in whole or in part, of any debt or other liability. b. Company - Dishonour of cheque - Company cannot avert its liability on mere ground that winding up petition was presented prior to company being called upon to pay amount of cheque. c. Company - Dishonour of cheque - Company cannot avert its liability on mere ground that winding up petition was presented prior to company being called upon to pay amount of cheque. d. Dishonour of cheque - Complaint by partnership firm - Section 69 Partnership Act is not applicable to proceedings u/s 138 Negotiable Instruments Act. e. Company - By a person who is incharge or responsible to the Company - Whether authorisation must be on the date or a subsequent authorisation can validate the complaint? Held, even if initially there is no authority, still the Company can, at any stage, rectify that defect - At a subsequent stage the Company can send a person who is competent to represent the Company. f.



Dishonour of cheque - Partnership firm - Complaint filed by one of the partners - Death of partner - Proceedings would not abate - Some other partner be brought on record to pursue the complaint.



g. Company - Person who is incharge and responsible to the Company for conduct of its business is also liable - Substance of the allegations read as a whole, should answer and fulfil the requirements of the ingredients of Section 141 of the Act - Allegations made in the complaint when do not fulfil the requirements of the provision then proceedings are liable to be quashed against that person. h. Partnership firm - Complaint filed against partner only and firm not made an accused on whose behalf the cheque was issued - Not a ground to quash the proceedings.



Page 21



1.1.



COMPLAINT: a. Dishonour of cheque - Offence sprouted from different cheques filed at two different places Parties same - Offence is of the same nature - Transfer of complaint from one place to another place ordered in the interest of justice and also for the convenience of conducting the trial and disposal of all the cases. b. Dishonour of cheque - Case can be tried as summons case - In view of inter- State transactions accused may be belonging to distant States and places - Even first appearance of accused can be dispensed with provided accused is represented by counsel - If subsequently counsel does not co- operate, Magistrate can direct the personal attendance of accused at any stage of proceedings. c.



Dishonour of cheque - Complaint by Power of Attorney holder - Power document not presented initially - Court taking cognizance of complaint - It is illegal, but does not vitiates the proceedings.



d. Complaint - Should be filed within one month from the date of accrual of cause of action Section 5 Limitation Act is not applicable. e. Dishonour of cheque - Cheque amount if made within 15 days of receipt of notice or before the complaint is filed the legal liability u/s 138 ceases to operate and for recovery of other demands such as compensation, costs, interest etc. separate proceedings lie. f. Presentation of cheque within six months - Should be at the bank on which the cheque is drawn. g. Complaint under Section 142 - Examination of the complainant is necessary - It is incumbent on the Magistrate taking cognizance on a complaint to examine upon oath the complainant and his witnesses present, if any, to satisfy himself as to the veracity of the complainant .



1.1.



COMPOUNDING OF OFFENDENCE: a. Dishonour of cheque - Conviction of accused - Compromise between parties - Accused paying entire amount of cheque - Compounding of offence allowed by Court - Conviction set aside. b. Dishonour of cheque - Compounding of offence - In absence of prohibition against compounding, either in Act or in Code, compounding of offence is permissible.
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c. Compounding of offence - Offence u/s 138 Negotiable Instruments Act is not compoundable - No such permission can even be granted by High Court by taking recourse to its inherent powers under S.482 of the Criminal Procedure Code. d. Compounding of offence - Trial Court convicted accused - During pendency of appeal parties arriving at settlement - Accused depositing amount of cheque before Appellate Court - Complainant undertook that he will not press for conviction and sentence - Appellate Court to consider subsequent events and pass orders according to law - Appellate Court will consider whether conviction is to be maintained or an order of imposition of fine is to be passed. e. Compromise - Offence is compoundable - Dispute resolved and complainant received the cheque amount - Conviction and sentence set aside - Petitioners acquitted of charges framed against them.



1.1. CONSTITUTIONAL VALIDITY: a. Mens rea - For committing an offence under Section 138 of the Act mens rea is not an essential ingredient. b.



Constitution of India, Art.14 -'Mens rea' is not an essential ingredient for constituting an offence under Section 138 - Section 140 which excludes the defence that the drawer had no reason to believe that the cheque issued by him may be dishonoured on presentment not unreasonable or violative of Article 14 of Constitution



1.1.



DEATH:



a. Complainant - Death during pendency of proceedings - Not necessary that legal heirs or legal representatives only can continue the proceedings - A fit and proper person can be permitted to prosecute the petition. b. Complainant - Death during pendency of proceedings - Sister - Can be allowed to continue the proceedings when legal heirs do not chose to come on record to prosecute the petition. c. Complainant - Death of - Complaint does not ipso facto terminate or abate upon death of complainant - Where complainant is dead, his legal representative, agent or power- ofattorney holder can be permitted to prosecute complaint. Page 23



d. Death of complainant - Substitution of L.R's - Can be allowed if Magistrate is satisfied from material on record and other surrounding circumstances that such permission should be given. e. - Death of drawer of cheque - Proceedings against his L.R's - Cannot be initiated. f. Dishonour of cheque - Death of accused during trial - Proceedings will abate - Legal heirs cannot be prosecuted. g. Dishonour of cheque - Death of complainant - Son of complainant who is successor to the business must be deemed to be "holder in due course". h. Death of complainant - In appropriate cases the Magistrate can grant permission to the son of the deceased complainant to proceed with the complaint. i. Death of complainant - Proceedings do not ipso facto terminate or abate - Magistrate can allow substitution if satisfied from surrounding circumstances and materials on record that such permission should give given - son allowed to be substituted as complainant.



1.1.



CORRECTION IN THE NAME OF ACCUSED: Correction in the name of accused - Complaint filed against 'A' son of 'B' and cognizance



taken



Name of accused allowed to be corrected as 'B' son of 'A' - Order allowing



correction in the name of accused upheld. 1.2.



DEBT OR LIABILITY: a. Complaint - Quashing - Debt or liability - Complaint cannot be quashed on the ground that there is no debt or liability - At this stage Court cannot go into merits and/or come to a conclusion that there is no existing debt or liability. b. Debt or liability' - Pleading - There is no requirement that the complainant must allege in the complaint that there is a subsisting liability - The burden of proving that there was no existing debt or liability is on the respondents. c. 'Debt or liability' - Presumption is that cheque was issued for discharge in whole or in part of a debt or liability - Accused can rebut the presumption by proving otherwise.
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d. Cheques issued in discharge of a liability i.e. payment of monthly rentals - Cheques dishonoured for want of sufficient funds - Complaint cannot be thrown out on the ground that it is a civil dispute. e. Debt or liability - Not necessary that it should be due from the drawer - Cheque can be issued for discharge of another man's debt or liability. f. Provision - Applicability - When it is a legally enforceable debt or liability then Section 138 applies and relationship of parties is not at all a factor germane to the proceeding. g. Cheque issued on specific understanding that the same can be presented and encashed if the entire loan amount not otherwise paid before the date of cheque - Held, cheque was issued for the discharge of a legally enforceable debt/liability.



1.1. DISMISSED FOR DEFAULT: a. Dishonour of cheque - Complaint - Dismissal in default - For absence on one occasion, the complaint should not be dismissed in the interest of substantial criminal justice. b. omplaint - Dismissal for default - Complainant pursuing his case seriously and appearing on every hearing - When the case was not fixed for evidence of complainant, Magistrate could dispense with the appearance of complainant . c. Dishonour of cheque - Dismissal of complaint for non prosecution - Complaint restored Held, order of Magistrate restoring complaint is without jurisdiction. d. Dismissal for default - Default in appearance of complaint was primarily on account of wrong noting of date - Complaint restored to its original number. e. Dishonour of cheque - Dismissed for default - Case taken up in absence of parties or their counsel as it was declared holiday - Notice not issued to the parties - Cannot be said that complainant failed to appear - Proper for trial Court to have adjourned the case for giving notice.



1.1. FINE / SENTENCE: a.



Court has no power to impose default sentence of imprisonment for non payment of compensation - Only recovery proceedings can be initiated.
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b. Dishonour of cheque - Sentence - Should be of such a nature as to give proper effect to the object of the legislation - However, it is a different matter if the accused paid the amount atleast during the pendency of the case. c.



Dishonour of cheque - Fine of Rs.20,000/- imposed - Order not valid - Magistrate cannot impose fine exceeding Rs.5,000/- besides imprisonment - High Court also cannot impose a sentence or fine exceeding the said limit - Magistrate can alleviate the grievance of the complainant and can award any amount as compensation.



d. Appellate Court has power to award compensation or fixing the quantum of compensation either by reversing or modifying the sentence of the trial Court. e. Dishonour of cheque - Deposit of amount in Court during pendency of case - Does not absolve accused of criminal liability - In matter of awarding sentence it may have some effect - Complaint cannot be quashed on account of deposit of money in Court. f. Dishonour of cheque - Accused convicted and fine also imposed - Accused served the sentence but unable to deposit amount of fine - There is no provision in the Negotiable Instruments Act for recovery of fine - Complainant to file civil suit.



1.1.



FORGED/STOLEN CHEQUE: a. Dishonour of cheque - Plea of accused that cheque was forged - Accused did not examine expert witness - It is permissible for Court under Section 73 Evidence Act to compare the signatures. b. Cheque reported stolen' - Cheque dishonoured with this endorsement - It shows intention of drawer that he wanted to stop payment - Offence u/s 138 is made out - Merely because drawer issued a notice to the drawee or to the Bank for stoppage of payment, it will not preclude an action under Section 138 by the drawee or the holder of cheque in due course. c. Dishonour of cheque - Contention of accused that he had not taken any loan and cheque in fact was stolen - No intimation to the Bank to stop the payment of the cheque as it had been stolen - Record of theft thus not relevant for trial of offence under Section 138 of the Act. d. Genuineness of cheque - Trial Court to decide factual controversy - High Court will not interfere.
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1.1. INGRDIENTS/HOLDER IN DUE COURSE: a. Complaint case and police case over same matter - Magistrate to stay complaint case and call for a report from police - Section 210 Cr.P.C. is not attracted where complaint is u/s 138 NI Act as cognizance of offence u/s 138 NI Act can only be taken on a complaint filed by payee. b.



Alteration in date of cheque to revalidate it - Whether it was with consent of drawer or not? It is a question of fact which has to be established on evidence during trial - Not a ground for quashing the complaint.



c. Cheque dishonoured - Signatures on cheque incomplete - Proceedings quashed. d. Cheque issued against loan - However blank cheque alleged to be issued to third person and that the same is misused by the drawer - Person through whom drawer came into contact with drawee and in whose presence money was advanced not examined - Person to whom blank cheque issued not examined though was seen in the Court premises - Different ink used in body and signature of cheque - Accused acquitted. e. Cheque issued as a guarantee - Dishonour of cheque - Offence u/s 138 is not made out Acquittal upheld. f. Cheque issued as a security to make payment of the liability of another company - Even if the cheque is issued as security or in discharge of liability of any other person, it amounts to a liability which has been undertaken by the drawer of the cheque. g. Cheque issued by one person towards discharge of debt of another person - Complaint can be made against drawer of the cheque only - Proceedings against the petitioner who is not the drawer, quashed. h. Date of cheque - Corrected four times to extend its validity - Period of validity of cheque would commence from last corrected date and not when cheque was originally drawn. i. "A holder in due course" - Means a person who for consideration became the possessor of a cheque if payable to bearer before the amount became payable - Unless contrary is proved the holder of a negotiable instrument shall be presumed to be a holder in due course.
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1.1. INSOLVENCY PETITION: a. Insolvency petition - Mere presentation or pendency of insolvency petition does not disentitle the complainant to approach the Criminal Court seeking for punishment to the accused for the offence already committed. b. Insolvency proceedings - Dishonour of cheque - During pendency of insolvency proceedings accused is not absolved from criminal liability under Section 138 even if the accused was declared insolvent - Protection given under Sections 29 and 31 of Provincial Insolvency Act is applicable to debtor in respect of civil detention and civil arrest alone. c. Insolvent - Accused declared insolvent by Insolvency Court - Complaint u/s 138 against accused is maintainable - There is no bar in Negotiable Instruments Act or Insolvency Act Provisions in Insolvency Act apply only to civil proceedings and as against property of insolvent and not with regard to criminal proceedings.



1.1. JURIDICTION/CAUSE OF ACTION/MILITATION: a.



Dishonour of cheque - Complaint filed in Special Court - Jurisdiction challenged - Special Court reached a finding that it has no jurisdiction - Accused discharged - Held, complaint should have been returned - No observation could be made which could be understood as order on merits - Impugned order that accused stood discharged set aside - Fresh complaint filed before Court of Magistrate will be deemed to be a complaint which has been returned and filed in proper Court.



b. Court having no jurisdiction - Complaint to be returned for presentation to proper Court instead of ordering acquittal. c. Judicial Magistrate of First Class trying a case under Section 138 cannot impose a fine exceeding Rs.5000/- - High Court while convicting accused in the same case cannot impose fine exceeding the said limit. d. Dishonour of cheque - Appellant gave four cheques on 24.12.1991 to 27.3.1992 - For payment of loss suffered by Standard Chartered Bank arising out of transactions in securities all cheques dishonoured on ground "Not arranged for" - Notice of demand served - The appellant did not pay in prescribed period - Complaint filed before Special Court Transaction being within the statutory period, Special Court has the Jurisdiction to entertain the complaint.
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e. In response to the notice the drawee sent the payment as per draft and the payee refused to accept the same - Complaint and summoning order quashed as complaint is filed to harass the accused. f. Jurisdiction - Parties entered into hire purchase agreement at Chennai and post-dated cheques issued at Chennai - Drawee company having its Head Office at Calcutta - Notice demanding payment issued at Calcutta - Held, Calcutta Court has jurisdiction - Prosecution at Calcutta validly launched - Debtor should follow the creditor. g. Dishonour of cheque - Cause of action - Arises only on failure of the drawer to make payment within 15 days of the receipt of notice - Complaint filed before expiry of 15 days is not maintainable. h. Cheque - Presumption is that it was issued towards discharge of debt or liability Presumption is rebuttable - Onus is on accused - Denial by accused is not sufficient to shift the burden on complainant - Accused has to prove by leading cogent evidence that there was no debt or liability.



1.1. LEGAL REPRESENTATIVES: Legal Representatives cannot be prosecuted for offence committed by deceased drawer under Section 138 of the Act - Proceedings quashed.



1.2. LIST OF WITNESS: a. Dishonour of cheque - Complaint - List of witnesses - In absence of list of witnesses summons against accused will not be issued - Provision of Section 204(2) is mandatory in nature commanding absolute compliance. b. List of witnesses - Omission - Not a lacuna as there is only one witness in such cases viz. complainant or payee of cheque. c. List of witnesses - Though the wording of Section 204(2) Criminal Procedure Code is mandatory, it is only in the nature of directory and non-furnishing of list of witnesses is only an irregularity which can be cured under Section 465 Criminal Procedure Code. d. List of prosecution witnesses - Issue of process before filing list of witnesses - Omission does not vitiate proceedings nor does it invalidate order of issue of summons - Omission is Page 29



curable by producing list to accused before evidence is taken - If list of witnesses is not filed by complainant, it may mean there is no witness to be examined on his behalf - If Complainant makes an application with list of witnesses subsequently showing sufficient cause for non- filing of list alongwith complaint, Court in its discretion may allow it. e. Witness when not cited in the list of witnesses - Court can allow such witness to be examined under Section 311 Cr.P.C. f. List of witnesses when not given to accused - It is always open to the accused to approach the Trial Court and insist for the list of witnesses - Proceedings cannot be quashed on this ground alone. g. Failure to mention the names of the witnesses and the place and date of transaction in the complaint.



1.1. MORE THAN ONE CHEQUE: a. Six cheques of different dates - On request of accused all six cheques presented on one date All the cheques dishonoured - Offence relates to single transaction. b. Cheque - Can be presented within six months from the date on which it was drawn either in the payee's bank or in the drawer's bank. c. Dishonour of five cheque - One notice issued in respect of all the five cheques and one complaint filed - In terms of the provision under Section 219(1) of the Code of Criminal Procedure if a person is accused of more offences than one of the same kind committed within the space of 12 months from the first to the last of such offences may be charged with and tried at one trial for any number of them not exceeding three - As there was only one statutory notice to enforce payment of the amount covered by those five cheque as such the contention of the accused that one trial court not be held, repelled. d. Six cheques - Joint trial - If cheques were issued as part of the same transaction then all the cases can be jointly tried.



1.1. NOTICE: a. Cheque dishonoured - Notice issued after the cheque was dishonoured fourth time Complaint is maintainable - Held, if cheque is presented again and again, the cause of
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prosecute subsists but if notice has been issued thereafter, re-presentment of the cheque does not give a fresh cause. b. Notice - Issued u/s 434 Companies Act within 15 days of the information from the Bank regarding return of cheque drawn by a company as unpaid - Amounts to a notice u/s 138 Negotiable Instruments Act. c. 'Notice' - Sent by registered post - Drawer intimated by post, "received one empty envelope without any content in it, therefore request you to kindly send the content, if any" Complainant sending fresh notice after representation of cheque - Complaint filed thereafter is maintainable as the case of the accused is that he had not received the earlier notice. d. Cheque - Dishonoured - Notice - Sent by Fax - It amounts to compliance with the legal requirement - Time limit for filing complaint would start running on the date when the notice sent by Fax reaches the drawer of the cheque. e. Notice - Cheque dishonoured on 13.1.1994 - Intimation given to payee on 17.1.1994 Fifteen days period for sending notice of demand is to be counted from the receipt of information from the Bank regarding the return of the cheque as unpaid. f. Notice - Demand made not of the cheque amount but only the loan amount - Further demands were also made - Demand of cheque amount was conspicuously absent - Notice is invalid not for the reason that further demands were also made but for the reason that it did not specifically contain any demand for the payment of the cheque amount. g. Notice - Indication of any other sum other than amount of cheque - Notice is not invalidated. h. Notice - Issued but not within 15 days - Cheque can be presented again within the permitted period - If cheque bounced again prosecution can be launched on the basis of second notice within 15 days. i. Notice - Loan from two persons - Consolidated notice - Is valid if it provides sufficient information envisaged by the statutory provision and there is specific demand for the payment of the sum covered by the cheque dishonoured.



1.1.



PAYMENT/ PART PAYMENT MADE:



a. Payment already made - Plea of - Same to be proved at the trial - Not a ground for quashing proceedings. Page 31



b. Part payment - Post dated cheque issued for Rs.2 lacs - As per agreement drawer paying the amount in instalments - Only small amount remained to be paid - Drawee presenting the cheque which was dishonoured - No offence u/s 138 is made out. c. Part payment made - Part payment remained unpaid even after expiry of 15 days from the date of receipt of notice - Accused has committed the offence u/s 138 NI Act. d. Payment of cheque amount after institution of complaint - Does not wipe off the offence. e. Payment of cheque amount during pendency of appeal against conviction - As offence is proved conviction is to be maintained - In view of subsequent development, sentence reduced to period already undergone and fine maintained. f. Payments made before the presentation of cheque and before receipt of notice - Nothing precludes a Court from taking into account prior payments made before the presentation of the cheque or before the receipt of notice in deciding whether the amount due under the cheque has been paid. g. Accused making part payment - Right of payee to prosecute the accused under Section 138 is not waived. h. Accused pleaded payment - Onus is heavy - Mere entry in the account books cannot be taken as a conclusive proof for the discharge of the onus as the account books are self-serving statements. i.



Cheque issued - Subsequently complainant agreed to receive the amount in instalments Dishonour of cheque - Held, no offence is made out under Section 138 of the Act as subsequent agreement replaced the cheque.



j. Part payment made - Is of no avail to the drawer of the cheque for evading prosecution. k.



Part payment made - No ground to quash the complaint - Point to be decided at trial. Part payment made before cheque presented in bank - Cheque of full amount presented - Cheque dishonoured for insufficient funds - Accused is guilty of offence u/s 138 - It would have been another case if at least accused had an amount which was payable after part payment.



1.1. POST DATED CHEQUE: a.



Page 32



'Post dated' cheque - Becomes a cheque only on the date written on the cheque.



b. Alteration in date of cheque by payee to revalidate it with consent of the drawer - Held, such alteration cannot be used as a ground to resist the right of the payee or the holder thereof. c. Alteration in date of cheque to revalidate it - Party consenting to the alteration as well as the party who made the alteration is disentitled to complaint against such alteration. d. Alteration in date of cheque to revalidate it by drawer or payee with the consent of drawer can be made even after expiry of validity of cheque period i.e six months. e. Body of cheque - Need not to be written by the signatory to the cheque - A cheque can be filled up by anybody if it is signed by the account holder of the cheque, accepting the amount mentioned therein. f. Post dated cheque - Post dated cheque becomes a cheque under the Act on the date which is written on the said cheque and the six months period is to be reckoned from the said date. g.



Post dated cheque - Six months period shall be calculated from the date which the cheque bears.



1.1. POWER OF ATTORNY- CAN FILE A COMPLAINT: a. Dishonour of cheque - Complaint by power of attorney holder - Landlord authorised his General Power of Attorney holder to collect rent and file civil and Revenue suits in case of dispute - Held, attorney can file criminal complaint too - Mere fact that word 'Criminal Court" has not been expressly mentioned would not preclude the Attorney from filing criminal complaint under Section 138 of the Act. b. Dishonour of cheque - Complaint can be filed by duly authorised agent of payee - There is no requirement that complaint should be filed personally by payee or holder in due course. c.



Dishonour of cheque - Power of attorney holder - Can file a complaint.



d. Dishonour of cheque - Power of attorney holder can file a complaint on behalf of the payee. e. A power of attorney holder of a payee or a holder in due course can make a complaint u/s 142 of the Act. f. Dishonour of cheque - Power of attorney - Payee authorising her husband through a letter to file complaint on her behalf - Authority letter did not state that payee would be bound by the acts of her husband - Held, authority letter could not be equated with General or Special Power of Attorney - Complaint not property instituted, hence quashed.
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g.



1.1.



Dishonour of cheque - Complaint by power of attorney holder - It is permissible.



QUASHING OF COMPLAINT: a.



Complaint sought to be quashed on the ground that payment had already been made to drawee through Bank Drafts before the bouncing of cheques and drawee was called upon not to present the cheques - Held, these are questions of fact - Complaint on this ground cannot be quashed - Accused directed to move an application before Magistrate praying that no offence under Section 138 of the act is made out on above facts - Trial Court to go into these questions at the outset before issuance of notice as envisaged under Section 251 Cr.P.C.



b. Concealment of facts - Petition for quashing the complaint - Further proceedings in the trial Court stayed - Concealment of facts that only judgment was to be pronounced by the trail Court - If full facts have been brought to the notice of Court earlier, the Court may not have used the discretion at such a late stage when the judgment was to be pronounced - Fact was deliberately concealed - Petitioner in such circumstances does not deserve to be heard on merits - Petition dismissed with Rs.10,000/- as costs. c.



Dishonour of cheque - Complaint - A fact to be decided at the time of trial - Proceedings cannot be quashed at the initial stage.



d. Dishonour of cheque - Complaint - Sought to be quashed on the ground that no notice was issued - Petitioner to lead evidence in the trial Court to prove this fact - No case for exercising inherent power is made out - Petition dismissed. e. Dishonour of cheque - Prosecution proceedings not to be quashed at initial stage if uncontroverted allegations in complaint and evidence recorded at the preliminary stage of enquiry prima facie bring out the case within the ambit of Section 138 of the Act. f. Dishonour of cheque - Complaint - Contention that payment had been made - As per complainant only part payment is received - Disputed question of fact involved to be decided by trial Court - No ground to quash proceedings under Section 482 Cr.P.C. g. Part payment made or that the cheque is for discharge of liability or debt - These are questions of fact which trial Court has to decide after recording evidence - No ground to quash the complaint under Section 482 Cr.P.C.
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1.1.



RECALL OF SUMMONING ORDER: a. Offence u/s 138 Negotiable Instruments Act - Complaint - Summoning order - Defective statutory notice - Order of summoning cannot be recalled as there is no provision in the Code - Remedy lies by filing a petition u/s 482 of the Code. b. Second summoning order - Summoning order issued against partnership firm and one partner - Summons could not be served - Therefore warrants of arrest ordered - Accused could not still be summoned despite issuance of warrants of arrest - Complainant thereafter filed an application giving names of three other partners - Additional evidence recorded - Second summoning order against these partners passed - Second summoning order against three more partners of the firm - Not valid - Once summoning order had been passed, second and independent summoning order could not be issued - Magistrate had proceeded with assumption as if he was passing order of summoning for the first time whereas he had already crossed the stage of Section 204 Cr.P.C. - Second summoning order and proceedings thereafter quashed. c. Dishonour of cheque - Summoning order - Magistrate can drop the proceedings if after appearance of accused no evidence is found against the accused. d. Summoning order - Recall - A summoning order cannot be recalled by the Court issuing it on the basis of probabilities and on the basis of the version given by the accused in his objection.



1.1.



REFER TO DRAWER/INSUFFICIENCY OF FUNDS: a. Dishonour of cheque - "Refer to drawer" - Means dishonour is on ground of insufficiency of funds. b. Dishonour of cheque - "Refer to drawer" - Means dishonour is on ground of insufficiency of funds. c. 'Refer to drawer' - Means many reasons including the reason that there was no sufficient fund for honouring the cheque. d. "Refer to drawer" - It does not necessarily mean that cheque was dishonoured for want of sufficient funds - The endorsement "Refer to drawer" may mean many reasons including the reason of insufficiency of funds - It is for complainant to prove that endorsement "refer to
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drawer meant that there were insufficient funds - Offence not proved in absence of evidence on this point. e.



Cheque dishonoured with endorsement 'Refer to drawer' - Terms used by Bank have no relevance - Court is to found out a question of fact whether there was insufficiency of funds or funds were not arranged for.



f. ishonour of cheque - 'Refer to drawer' - This indicates that there were insufficient funds in the account of drawer - Section 138 is attracted. g.



No sufficient funds in account on the date of issuance of cheque - Funds made available when cheque was presented - There is no presumption of dishonesty - Section 138 gets attracted only when cheque is dishonoured.



h. 'Refer to drawer' - With this endorsement cheque dishonoured - It is a courteous way normally adopted by a Bank to show its inability to honour the cheque for want of funds. 1.1.



REQUEST TO REPRESENT CHEQUE: a.



Cheque dishonoured - Notice issued - Request to present the cheque once again - Cheque represented - Cheque again dishonoured - Second notice returned with an endorsement "always absent" - Cause of action has arisen only on the first notice.



b. Dishonour of cheque - Notice issued - Intimation by drawer to payee or the holder in due course thereafter that sufficient amount is available in the bank to honour the cheque - Does not absolve him from his liability to pay the amount. 1.1.



STOP PAYMENT:



Dishonour of cheque due to structural defects i.e. any defect in its form, want of signature, date AAAAnot properly written, figure of the amount has been overwritten or erasures in the drawer's name etc. - Section 138 is not attracted - This section is also not attracted if drawer refuses to replace the cheque.



1.2.



STRUCTURAL DEFECTS-NO OFFENCE:



Dishonour of cheque due to structural defects i.e. any defect in its form, want of signature, date not properly written, figure of the amount has been overwritten or erasures in the drawer's name etc. Section 138 is not attracted - This section is also not attracted if drawer refuses to replace the cheque. Page 36



1.3.



COMPENSATION: a. Conviction - Compensation - Magistrate has power to impose fine by way of compensation for payment to complainant - There is no limit on power of Magistrate to fix quantum of compensation. b.



Dishonour of cheque - Compensation - Drawee is entitled to compensation - Remedy of compensation is in addition to common law remedy for recovery of amount covered by cheque.



1.1.



SECONDARY EVIDENCE:



Original cheque lost (37.) Section 138 - Original cheque lost - Secondary evidence - Photocopy of cheque already on record - If cheque is really lost it would be improper and incorrect to deny the complainant an opportunity to substantiate his grievance by adducing secondary evidence as permitted under Section 65 of Evidence Act. 1.2.



HANDWRITING EXPERTS:



Cheque - Request to send the cheque to handwriting expert for examination - Every such request not to be allowed - It is for the trial Court to alertly consider the acceptability of such request and ensure that the cheque is forwarded to the expert only if satisfactory reasons are available. 1.3.



APPEAL: a. Dishonour of cheque - Conviction - In appeal parties compromised - Conviction and sentence set aside - Offence u/s 138 is compoundable under Section 147 of Negotiable Instruments Act. b. n irrelevant grounds and passed by totally ignoring acceptable evidence on record, High Court is justified in reversing such order of acquittal - Sentencing is a matter of Court's discretion - Where sentence of fine of appropriate amount would serve ends of justice, High Court can dispense with sentence of imprisonment, which could be made only default sentence. c. Dishonour of cheque - Conviction - Appeal against - Dismissal in absence of counsel for appellant - Held, criminal appeal cannot be dismissed for want of prosecution simplicitor without examining the merits thereof. d.



Dishonour of cheque - Appeal against conviction - Suspension of sentence - While suspending sentence it is advisable that Court imposes a condition that fine part is remitted



Page 37



within a certain period - If fine amount is heavy, Court can direct atleast a portion thereof to be remitted. e. Appeal against conviction and fine - Pending appeal entire amount of cheque paid and sworn affidavit filed - Appellant saved from imprisonment part of sentence - Appellant to pay fine of Rs.5,000/- within four weeks in the trial Court and failure would attract simple imprisonment for three months. f. Cheque dishonoured - Time barred debt - Loan taken four years prior to date of issue of cheque - Sessions Court & High Court quashed the proceedings as cheque was for a time barred debt - Respondent in his balance sheet had shown the amount of loan advanced by appellant as deposit from friends - At this stage of the proceedings to say that the cheque was drawn by the respondent was in respect of a debt or liability, which was not legally enforceable, is clearly illegal and erroneous - Appeal allowed and matter remanded to Magistrate to proceed with the complaint in accordance with law. g. Conviction - Appeal against - Compounding of offence - Parties entering into compromise Accused paid the amount of cheque - Permission accorded to compound the offence.
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1. ANALYSIS AND INTERPRETATION The whole act of Liability towards dishonour of cheques is governed by Negotiable Instruments Act, 1881. So let us understand what is it all about before going into the examples for further clarifications. Cases of cheque bounce are not uncommon these days. In most of the transactions be it re-payment of loan or payment of fees for business purpose, payments are made by cheque. These cheques bearing large amounts sometimes remain unpaid and are returned by the bank on which they are drawn. For such cases punishment is provided by Section 138 of Negotiable Instruments Act, 1881 (hereinafter the Act). Offence of dishonour of cheque as mentioned u/s. 138 of the Act is considered as a criminal offence. Section 138 says: Dishonour of cheque for insufficiency, etc., of funds in the account Where any cheque drawn by a person on an account maintained by him with a banker for payment of any amount of money to another person from out of that account for the discharge, in whole or in part, of any debt or other liability, is returned by the bank unpaid, either because of the amount of money standing to the credit of that account is insufficient to honour the cheque or that it exceeds the amount arranged to be paid from that account by an agreement made with that bank, such person shall be deemed to have committed an offence and shall, without prejudice to any other provision of this Act, be punished with imprisonment for a term which may extend to one year, or with fine which may extend to twice the amount of the cheque, or with both: Provided that nothing contained in this section shall apply unless(a) the cheque has been presented to the bank within a period of six months from the date on which it is drawn or within the period of its validity, whichever is earlier. (b) the payee or the holder in due course of the cheque, as the case may be, makes a demand for the payment of the said amount of money by giving a notice, in writing, to the drawer of the cheque, within fifteen days of the receipt of information by him from the bank regarding the return of the cheque as unpaid, and (c) the drawer of such cheque fails to make the payment of the said amount of money to the payee or, as the case may be, to the holder in due course of the cheque, within fifteen days of the receipt of the said notice.
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Explanation For the purpose of this section, "debt or other liability" means a legally enforceable debt or other liability. This provision explains the direct recourse in case of dishonoured cheque without any debate. However, the problem arises when the cheque dishonoured is issued as a security cheque. Law is not clear whether such cheque can be submitted to the consequences of Section 138 of the Act or not. The position, whether the security cheque is attracted by the consequences of Section 138 of the Act or not, is rebuttable under the purview of Section 139 of the Act. Section 139 of the Act says: Presumption in favour of holder: It shall be presumed, unless the contrary is proved, that the holder of a cheque received the cheque of the nature referred to in section 138 for the discharge, in whole or in part, of any debt or other liability.



As we have already understood the theoretical aspects of the liability towards dishonour of cheques. Now, we will discuss the different cases that has been seen around the world.



Namely: 1.1.



M/S DATT ENTERPRISE (PLAINTIFF) VS. V.K DUA (DEFENDANT) IN THE HIGH COURT OF DELHI AT NEW DELHI
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SUBJECT: ORDER 37 CPC DATE OF DECISION: 07 -03-2005 RESERVED ON: 02-03-2004 IA.No.2467/2002 in CS (OS) 1705/2000 1. Present order disposes of the application filed by the defendants seeking leave to defend. Needless to state, suit filed by the plaintiff seeks a summary judgment under Order 37 CPC. 2. In brief, plaintiff claims that defendant no.2 was carrying on the business of sale and purchase of shares as the Sole Proprietor of defendant No.1 and was a member of Delhi Stock Exchange.



On accounts being



settled, evidenced by writing of letter dated 7.2.1997, a sum of Rs.31.1 lakhs was acknowledged by the defendants as payable to the plaintiff. In satisfaction of the amount due and acknowledged, defendants issued 5 cheques as under : SN



Cheque



Date



Amount



1.



63076



13.2.97



6,00,000/-



2.



263077



13.2.97



6,00,000/-



3.



263078



19.2.97



6,00,000/-



4.



263079



25.2.97



7,10,000/-



5.



263080



28.2.97



6,00,000/-



Total:



Rs.31, 10,000/-



3. Acknowledgment relied upon reads as under : Mr.Sanjeev Oberoi, Group Financial Controller M/s Datt Enterprises Limited 56, Community Centre East of Kailash, New Delhi - 110065 Dear Sir, SUB: SETTLEMENT OF ACCOUNT
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Further to my letter dated 06.06.96 and the discussions held by the undersigned with you and your Chairman Dr.Brahm Datt and subsequent understanding arrived at between us, we are enclosing fresh five cheques amounting to Rs.31.10 lacs the details of which is as per Annexure-1 attached, to be presented by you on due dates. These cheques, being issued against our three cheques lying with you, the details of which is as per Annexure-2 attached. You are requested to return cheques as per Annexure-2 to the undersigned after receiving the enclosed cheques as per Annexure-1. It is also requested that the letter to the effect that the legal notice sent by your Advocate M/s Tikku & Tikku u/s 138 and 142 of the Negotiable Instruments Act on your behalf has been withdrawn may kindly be issued to the undersigned in terms of settlement arrived at. Kindly acknowledge the receipt of this letter and do the needful. Thanking you, For V.K.DUA & CO. sd/VINOD KUMAR DUA PROPRIETOR 4. As per averments made in paras 16 and 17 of the plaint, cheques aforesaid were returned by the plaintiff and thereafter on



5.8.1997,



defendants gave



4 cheques



in



sum



of



Rs.22,10,000/-. Said cheques were No.263078, 263079, 263080 and 501118 in sum of Rs.6 lacs, Rs.7.1 lacs, Rs.6 lacs and Rs.3 lacs respectively. When deposited for realization, said 4 cheques were returned unpaid by the defendants' banker with the remarks â€œinsufficient fundsâ€�. 5. Plaintiff pleads that it issued a notice under Section 138 of the Negotiable Instruments Act. Payments were not received. Criminal complaints were filed. Present action was resorted to since limitation was expiring. 6. Prayer made is to pass a decree against the defendants in the sum of Rs.35,80,200/-.



Basis for the said



sum, as set out in para 32 of the plaint, is principal sum being Rs.22.1 lacs. together with interest @ 24% per annum from 1.9.1997 till the date of suit. 7. While seeking leave to defend, defendants have pointed out to this Court that evidenced by averments made in para 17, suit is based on four cheques being cheque No.263078, 263079 and 263080 and
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501118 dated 19.2.1997, 25.2.1997, 28.2.1997 and 24.4.1997 in the sum of Rs.6 lacs, Rs.7.1 lacs, Rs.6 lacs and Rs.3 lacs respectively. Total of four cheques comes to Rs.22.1 lacs. 8. Suit having been filed on 31.7.2000, it is asserted that suit was barred by limitation. It has been stated in the leave to defend application that five cheques were issued under the cover of letter dated 7.2.1997. Though stated as settlement of accounts, cheques were handed over as security not to be encashed. Evidence of some kind of oral understandings is that cheque No.263076 and 263077 were handed back and cheque No.501118 was replaced in lieu of the earlier two cheques, and that too for a much lesser sum. 9. A perusal of the plaint would reveal that the plaintiff has jumped from paragraph to paragraph and has not linked the case as pleaded. In para 13, plaintiff has relied upon the acknowledgment dated 7.2.1997.



In para 17, plaintiff has referred to four cheques being cheque Nos.263078, 263079, 263080



and 501118. Plaintiff has not explained, not even stated, the circumstances under which cheque No.263076 and 263077 were handed over to defendants. Plaintiff has not explained as to how sum of Rs.31.1 lacs got reduced to Rs.22.1 lacs. 10. Circumstances under which the said two cheques in the sum of Rs.12 lacs came to be replaced by cheque No.501118 in the sum of Rs.3 lacs, require evidence. 11. In the application seeking leave to defend, defendants have referred to various transactions entered into by defendants on behalf of plaintiff pertaining to sale and purchase of shares. 12.At the stage of deciding whether a defendant is entitled to leave to defend, this Court has to consider whether triable issues are raised or not. Sustainability of the defence has to be left, post evidence. 13.Suit claims principal sum of Rs.22.1 lacs being the amount covered by cheque No.263078, 263079, 263080 and 501118 dated 15.2.1997, 25.2.1997, 28.2.1997 and 24.4.1997 respectively. Suit has been filed in July,2000. Plaintiff pleads that the cheques were sent for encashment in August,1997 as these cheques were handed over in the month of August,1997. 14.Letter of settlement of accounts dated 7.2.1997 filed by the plaintiff records that the five cheques were enclosed therewith. Three cheques out of five cheques are included in the present suit. 15.The defendants have raised the issue of limitation which would require adjudication.
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16. Plaintiff would have to explain as to under what circumstances, it handed over back two cheques in the sum of Rs.6 lacs each and received one cheque in lieu thereof and that too in the sum of Rs.3 lacs. Defendants would be entitled to leave to defend and prove the defence that the cheques in question were handed over as security. 17.Defendants would be entitled to leave to defend on the pleas stated in the leave to defend application. In this context, it has also to be noted that as per the application seeking leave to defend, plaintiff



had approached the



Delhi



Stock



Exchange



to



recover



the



amount



from



the



defendants. Defendants submitted the response. Matter was under investigation at the stage when plaintiff filed the suit. In the leave to defend application, defendants have pleaded as under : 18. That the plaintiff, in his account, has debited a sum of Rs.7,62,792/- as speculative profit on account of a difference bill in the transaction of shares of Reliance Industries Ltd. and State Bank of India. This difference bill was prepared by the plaintiff along with the complaint filed with Delhi Stock Exchange on 29.98.1997 (Annexure L-1, page 53-55 of the suit) and to SEBI on 10.10.1997 (Annexure L1, page 56-59 of the suit). It is submitted that this entry also is false and bogus. Before the Delhi Stock Exchange, the defendants filed a reply on 5.3.1999 (Annexure M, page 60-66 of the suit) disputing the said claims on the following grounds : a) The plaintiff in support of his claim, enclosed a copy of a manual difference bill dated 8.7.1996 which is without serial number whereas the defendant, after 1992-93, used to issue only computer generated difference bills/inward-outward bills etc. No such transaction took place between the plaintiff and the defendants. b) That the business dealings between the plaintiff and the defendants were closed after 31.3.1995, hence no transaction could have taken place as stated in the said difference bill. c) That no contract notes were issued by the defendants for the alleged transactions covered under the difference bill dated 8.7.1996 whereas contract notes for all other transactions were produced by the plaintiff, in their complaint before the Delhi Stock Exchange. It is submitted that the plaintiff has not placed before this Hon'ble Court any contract notes, malafidely, to cover the fact that the plaintiff is not in possession of contract notes to support the transactions covered under the said difference bill. d) The aforesaid manual difference bill covers two settlement periods, namely, the settlement No.7 from 10.6.96 to 24.6.96 and the settlement No.8 from 25.06.96 to 05.07.96 whereas one bill can cover only one settlement period, as per manual trade practice. forged document.
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This clearly shows that the said difference bill is a



e)That the plaintiff has never done any speculative business with the defendants whereas the transactions covered under the said difference bill are purely speculative transactions. It is pertinent to mention that the plaintiff since very beginning has dealt with the defendants only on delivery based nonspeculative transactions. This evidences the forgery in the making of the difference bill. f) The plaintiff have fabricated/forged the documents and books of accounts with malafide and ulterior motives. 19.That besides the aforesaid major discrepancies there are various other differences/disputes etc. in the accounts and the same have been replied to, in detail, by the defendants vide reply dated 5.3.1999 (Annexure M, page 60-66 of the suit) to Delhi Stock Exchange in response to a complaint made by the plaintiff. 20.That as per Annexure G, page 37-38 read with Annexure M, page 60-66 of the suit, the defendants show a credit of Rs.2,39,381/- due to the plaintiff against which the plaintiff is holding 39400 shares of various companies as per Annexure L-1, page 53-55 of the suit at page 54 para 4 (reproduced below), which are valued much more as per then prevailing rates than the amount of Rs.2,39,381/- and as such nothing is payable by the defendants to the plaintiff :In addition to above M/s V.K.Dua & Co. had given us the following shares as security against amounts payable by them vide their letter dated 13.12.1995 which are attached as Annexure I & II. SCRIPTS



NO.OF SHARES



1.



M.B.Industries



8100



2.



Western Ind. Sugar



4500



3.



James Hotel



7800



4.



Morgan Stanley



6600



5.



Glietlager



6.



Reliance Petroleum



1000



7.



Birla Century



4900



6500



22.That in view of the above state of affairs, various cheques were given by the defendants to the plaintiff from time to time, in good faith, as continuing security as per past practice and pending reconciliation of the accounts and not towards discharge of any alleged admitted liability as falsely and
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dishonestly claimed by the plaintiff. It is categorically denied that the plaintiff had any claim/right to present the said cheques for payment.â€�



23.Defence raised is substantial. Triable issues arise. Defendants would be entitled to unconditional leave to defend. 24.IA.No.2467/2002 is allowed. Defendants are granted unconditional leave to defend. March 07, 2005



1.1.



ADALAT PRASAD VS. ROOPLAL JINDAL & ORS



This is an appeal by leave against the judgment of the High Court of Delhi at New Delhi in Criminal Revision No.127 of 1995 whereby the High Court allowed the said revision petition, setting aside the order of the trial court dated 28.1.1995 and remanded the matter to the Court of Magistrate for disposal in accordance with law. Brief facts necessary for the disposal of this case are as follows : The 1st respondent herein filed a complaint under sections 120A, 120B, 405, 406, 415, 420, 463, 465 and 468 of the IPC against the appellant and other respondents herein alleging that the respondents have cheated and defrauded him. Taking cognizance of the said complaint on 26.5.1992 the learned Metropolitan Magistrate summoned the appellants herein and other accused by issuing process under section 204 of the Code of Criminal Procedure (the Code) for offences confined to section 420 read with 120B IPC.
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Being aggrieved by the said order of issuance of process the appellant and some of the accused moved the High Court and the High Court in the said petition directed the petitioners therein to move the trial court against the order of summoning. Pursuant to the said order of the High Court the appellant herein filed an application purported to be under section 203 Cr.P.C. on 10.3.1993 and the learned trial Judge by his order dated 28.1.1995 after hearing the parties recalled the said summons. The said order of the learned Magistrate recalling the summons originally issued by him was challenged before the High Court on the ground that the Magistrate had no jurisdiction to recall a summons issued under section 204 of the Code. The High Court by the impugned order has allowed the revision petition holding that while the trial court was justified in taking cognizance of the offences punishable under section 420 read with 120B IPC it erred in recalling the consequential summons issued because the said court did not have the power to review its own order. It is against the said order of the High Court as stated above, the appellant is before us in this appeal. When this appeal came up for preliminary hearing on 13.11.2002 learned counsel appearing for the appellant relied on a judgment of this Court in the case of K.M. Mathew v. State of Kerala & Anr. (1992 1 SCC 217) wherein it was held that it was open to the court issuing summons to recall the same on being satisfied that the issuance of summons was not in accordance with law. The court which heard this matter at the preliminary stage doubted the correctness of the judgment in Mathew's case (supra) hence referred that case of Nilamani Routray v. Bennett Coleman & Co. Ltd. (1998 8 SCC 594) to a larger Bench. However said case of Nilamani (supra) got settled out of court hence the issue involved in Mathew's case (supra) was not decided by the larger Bench. Therefore on 3.12.2002 this Court directed that the present appeal be placed before a 3-Judge Bench with a view to consider the correctness of the law laid down by this Court in Mathew's case (supra). It is in this background this appeal has now come up for our consideration. As noticed above it is the correctness of the view expressed by this Court in Mathew's case which is now to be considered by us. It was held in Mathew's case (supra) that section 204 of the Code indicates that the proceedings before the Magistrate commences upon taking cognizance and issue of summons to the accused. When the accused enters appearance in response to the summons the Magistrate has to take proceedings under Chapter XX of the Code. It was further held that the need to try the accused arises only when there is an allegation in the complaint that the accused has committed the crime. Hence, if there is no allegation in the complaint involving the accused in the commission of the crime it is implied that the Magistrate has no jurisdiction to proceed against the accused. In that background this Court held that it is open to the accused served with summons to plead before the Magistrate that the process against him ought not to have been issued and if the Magistrate is satisfied with such an argument, he may drop the proceedings on reconsideration of the complaint on the ground that there was no offence for which accused could be tried. This Court further Page 47



observed in Mathew's case, such power is Magistrate's judicial discretion and no specific provision is required for the Magistrate to drop proceedings or rescind the process. It also held that the order of issuing process being an interim order and not a judgment, it can be varied or recalled. The Court also held that the fact that the process has been already issued is no bar to drop the proceedings, if the complaint on the very face of it does not disclose any offence against the accused. It is thus seen that in Mathew's case (supra) this Court held that after issuance of summons under section 204 of the Code, it was open to the Magistrate on being satisfied at the instance of the summoned accused to reconsider its decision of issuing summons under section 204. This Court in that case also held that the Magistrate issuing the summons can do so only on there being material to issue summons hence summons erroneously issued can be recalled by the Magistrate for which no specific provision is required. Having heard the learned counsel for the parties and having considered the judgment of this Court in the case of Mathew (supra) we are unable to agree with the law laid down by this Court in the said case. If we analyse the reasons given by this Court in the said case of Mathew then we notice that the said view is based on the following facts : (a) The jurisdiction of the Magistrate to issue process arises only if the complaint contains the allegations involving the commission of a crime; (b) If the process is issued without there being an allegation in the complaint involving the accused in the commission of a crime it is open to the summoned accused to approach the court issuing summons and convince the court that there is no such allegation in the complaint which requires his summoning; (c) For so recalling the order of summons no specific provision of law is required; (d) The order of issuing process is an interim order and not a judgment hence it can be varied or recalled. We will examine the above findings of this Court in the background of the scheme of the Code which provides for consideration of complaints by Magistrates and commencement of proceedings before the Magistrate which is found in Chapters XV and XVI of the Code; Section 200 contemplates a Magistrate taking cognizance of an offence on complaint to examine the complaint and examine upon oath the complainant and the witnesses present if any. If on such examination of the complaint and the witnesses, if any, the Magistrate if he does not want to postpone the issuance of process has to dismiss the complaint under section 203 if he comes to the conclusion that the complaint, the statement of the complainant and the witnesses has not made out sufficient ground for proceeding. Per contra if he is satisfied that there is no need for further inquiry and the complaint, the evidence adduced at that stage has materials to proceed, he can proceed to issue process under Section 204 of the Code Section 202 contemplates: postponement of issue of process : It provides that if the Magistrate on receipt of a complaint if he thinks fit, to postpone the issuance of process against the accused and desires further inquiry into the case either by himself or directs an investigation to be made by a Police Officer or by such other Page 48



person as he thinks fit for the purpose of deciding whether or not there is sufficient ground for proceeding, he may do so. In that process if he thinks it fit he may even take evidence of witnesses on oath, and after such investigation, inquiry and the report of the Police if sought for by the Magistrate and if he finds no sufficient ground for proceeding he can dismiss the complaint by recording briefly the reasons for doing so as contemplated under section 203 of the Code. But after taking cognizance of the complaint and examining the complainant and the witnesses if he is satisfied that there is sufficient ground to proceed with the complaint he can issue process by way of summons under section 204 of the Code. Therefore what is necessary or a condition precedent for issuing process under section 204 is the satisfaction of the Magistrate either by examination of the complainant and the witnesses or by the inquiry contemplated under section 202 that there is sufficient ground for proceeding with the complaint hence issue the process under section 204 of the Code. In none of these stages the Code has provided for hearing the summoned accused, for obvious reasons because this is only a preliminary stage and the stage of hearing of the accused would only arise at a subsequent stage provided for in the latter provision in the Code. It is true as held by this Court in Mathew's case before issuance of summons the Magistrate should be satisfied that there is sufficient ground for proceeding with the complaint but that satisfaction is to be arrived at by the inquiry conducted by him as contemplated under sections 200 and 202, and the only stage of dismissal of the complaint arises under section 203 of the Code at which stage the accused has no role to play therefore the question of the accused on receipt of summons approaching the court and making an application for dismissal of the complaint under section 203 of the Code for a reconsideration of the material available on record is impermissible because by then Section 203 is already over and the Magistrate has proceeded further to Section 204 stage. It is true that if a Magistrate takes cognizance of an offence, issues process without there being any allegation against the accused or any material implicating the accused or in contravention of provision of Sections 200 & 202, the order of the Magistrate may be vitiated, but then the relief an aggrieved accused can obtain at that stage is not by invoking section 203 of the Code because the Criminal Procedure Code does not contemplate a review of an order. Hence in the absence of any review power or inherent power with the subordinate criminal courts, the remedy lies in invoking Section 482 of Code. Therefore, in our opinion the observation of this Court in the case of Mathew (supra) that for recalling an order of issuance of process erroneously, no specific provision of law is required would run counter to the Scheme of the Code which has not provided for review and prohibits interference at inter-locutory stages. Therefore, we are of the opinion, that the view of this Court in Mathew's case (supra) that no specific provision is required for recalling an erroneous order, amounting to one without jurisdiction, does not lay down the correct law. In view of our above conclusion, it is not necessary for us to go into the question whether order issuing a process amounts to an interim order or not.
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For the reasons stated above we are in agreement with the judgment of the High Court impugned herein. This appeal fails and the same is dismissed.



1.2.



GYAN CHAND KOTIA V/S INDIAN RENEWABLE ENERGY DEVELOPMENT AGENCY LTD.



IN THE DELHI HIGH COURT JUDGMENT M. S. A. SIDDIQUI J. - By this petition under section 482 of the Criminal Procedure Code, 1973, the petitioner seeks quashing of the order dated January 4, 1999, passed by the Metropolitan Magistrate, New Delhi, directing issue of process against him. The cheque No. 371664 dated March 31, 1998, for Rs. 4.46 lakhs was issued by Marson's Finance Ltd. in favour of the respondent-company. When the cheque was presented for encashment, it was dishonoured on the ground that sufficient funds were not available. A notice was served on Marson's Finance Ltd., but despite its service, the respondent-company did not make payment. This was followed by a complaint in the court of the Metropolitan Magistrate, New Delhi. On the complaint being filed, process was also issued against the petitioner. Aggrieved thereby, the petitioner has come up before this court under section 482 of the Criminal Procedure Code. Referring to section 141 of the Negotiable Instruments Act, 1881 (for short "the Act"), learned counsel for Page 50



the petitioner contended that the complaint against the petitioner is not maintainable as at the relevant time he was not in charge of and responsible to Marson's Finance Ltd. for the conduct of its business. Learned counsel has invited my attention to the averments made in paras. Nos. 2 and 6 of the complaint which are as under : "2. That accused No. 1, namely, Marson's Finance Ltd. is a public limited company, registered under the Companies Act, 1956, having its registered office at 4, Chandni Chowk Street, Calcutta 700 072; accused No. 2, Shri Akhilesh Kotia and accused No. 3 Shri Gyan Chand Kotia are the directors of accused No. 1 and as such responsible for taking all decisions for and on behalf of accused No. 1; and accused No. 4 Shri Gaurav Jain is the manager of accused No. 1 and as such responsible for all the acts of accused No. 1. 6. That as submitted hereinabove, accused Nos. 2 and 3 are the directors and accused No. 4 is the manager of accused No. 1, i.e., Marson's Finance Limited having its registered office at 4, Chandni Chowk Street, Calcutta 700 072. The cheque No. 371664 was duly issued by and on behalf of accused No. 1, as per the decision and instructions of accused Nos. 2 and 3, and accused No. 4 being the manager is responsible for the conduct of the business of accused No. 1, and hence accused Nos. 2 to 4 are jointly and severally liable for the acts of accused No. 1 in terms of the provisions contained under section 141 of the Negotiable Instruments Act." A bare reading of the aforesaid paragraphs of the complaint would show that there is specific allegation in the complaint that the petitioner was also responsible for taking all the decisions of behalf of the offending company, namely, Marson's Finance Ltd., and further the cheque in question was issued on behalf of the said company under the instructions of the petitioner. From these averments, a reasonable inference can be drawn that the petitioner could also be vicariously liable for the offence under section 138 of the Act alleged to have been committed by the offending company. In my opinion, the ratio decidendi of the decision of the Supreme Court in State of Haryana v. Brij Lal Mittal [1998] 93 Comp Cas 329; [1998] 2 Comp LJ 1, does not govern a case like that in hand. In that case it was found that except a bald statement in the complaint that the respondents were directors of the manufacturers, there was no other allegation to indicate, even prima facie, that they were in charge of the company and also responsible to the company for the conduct of its business. On these facts, it was held that simply because a person is director of the company it does not necessarily mean that he would be vicariously liable for the offence committed by the company. In the instant case, as noticed earlier, there is specific allegation against the petitioner that the cheque in question was issued by the offending company under his instructions. In this view of the matter, the learned magistrate has not committed any illegality in taking cognisance of the offence under section 138/ section 141 of the Act against the petitioner.
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1.3.



D RAMAMOORTHI V/S K J DURAISWAMY [1998] 93 COMP CAS 538



In the above mentioned case, D Ramamoorthi v/s K J Duraiswamy, it so happened that a cheque was first presented to and returned unpaid by the drawee bank on 21st August, 1992. It was re-presented to the bank and again dishonoured on 19th October, 1992. The payee’s statutory notice was received by the drawer on 28th October, 1992, and on non payment by the drawer, the payee filed a complaint under Sec. 138 under the Act on 1st December, 1992. The complaint was returned by the magistrate for rectifying an omission to mention the age of the accused in the complaint. The rectified complaint was re-presented to the magistrate on 14th September, 1993. It was held that the material date was that on which the complaint was initially filed, and that, once a complaint is filed, it is deemed to be in the custody of the court, although it is returned for rectification of a defect noticed therein. The Honorable Court said: Since the notice of the demand was received by the drawer on 28 th October, 1992, it should have been complied with on or before 13th November, 1992 and that the cause of action arose on and from 14th November, 1992 and the complaint should have been filed within one month from 13th November, 1992.



1.4.



ALTAF AHMED V/S MINERALS AND METAL TRADING CORP. ([1997] 89 COMP. CAS 837)
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In the above mentioned case, Altaf Ahmed v/s Minerals and Metal Trading Corp., it so happened that in an action under Sec. 138 of the Act, the court awarded sentence of imprisonment to the drawer for non payment of dues, and the drawer petitioned for waiver of award stating that the payee was in possession of sufficient collateral security by which to recover his dues through a civil action. The Hon. Court rejected the petition stating that Sec. 138 of the Act envisages criminal, as distinct from civil, action against an errant drawer, and provides for levy of a fine on the drawer up to twice the amount of the dishonoured cheque, with or without a sentence of imprisonment of the drawer up to one year, but does not speak of payment of compensation to the complainant. However, Sec. 357 of Cr. PC says (1)



When a court imposes a sentence of fine or a sentence (including a sentence of death) of which fine



forms a part, the Court may, when passing the judgment, order the whole or any part of the fine recovered to be applied:(a) in defraying the expenses properly incurred in the prosecution; (b) in the payment to any person of compensation for any loss or injury caused by the offence, when compensation is, in the opinion of the court, recoverable by such person in a civil court. (3) At the time of awarding compensation in any subsequent civil suit relating to the same matter, the Court shall take into account any sum paid or recovered as compensation under this section. The Supreme Court emphasized the importance of Sub-section 3 of the above section of the code and lamented the ignorance of its objects on the part of the courts.
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2. CONCLUSION In this section we will discuss the verdict of the cases mentioned above as per whether the action taken by the government is correct or not and proper reason behind it.To conclude it can be stated that whatever may be the ground or reason on the basis of which the cheque is dishonored by a bank, whether it may "stopped payment by drawer" or "signature differ" or any other ground the offence under the section is made out and the drawee has full right to initiate proceedings and while deciding the case the Court should see that whether payment has been made by the drawer within 15 days of notice issued by the drawee after the dishonor of cheque.
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