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Description


ChaPter GENERAL



C



I



ONSIDERATIONS



Bcope of the StudY



PoLlTlCALl,Awisthatbranchofpubliclawwhichdeals *ith th" organization and operationsl of the governmental ;tg; ofil;e State and defines the relations ofthe State *t[trtt inhabitants of its territory'' " Sul In the present law cur:riculum prescribed by the I Law prcme Couri, Political Law embraces Constitutional Officers' Pub1ic of La U, Administrative Law, the Law corporations. pr-r.tio" Law and the Law on Municipal



particular *"!j:d Constitutional Law I, which is the powers-of the dthie work, is a study of the strrrcture and It also Philippines' the of depublic the ,f ft,u.**""i of political Law, such as ilffi;h;"rt i" basicconcepts Constitution, of the State, the supremacy of the m{ority' the of of powers, and the rule



ffi"tr,|, ff ffi,**uo"



forthe StudY sr$ject in the inclusion of Political Law as I required f"*.o*t" is only one of the reasons forits study'



+0oxxtdll



I



pcople v. Perfecto, 48 Phil. 887.



,E!



Pm.ppnrs Polmou, [,aw



Every citizen, regardless of calling, should understand the mechanics and motivations of his government. This must be so because "souereignty resi.dcs in tte people and all gouernnunt authority emanzatcs fum them.", Ii is upon the active involvement in public affairs of every Filipino that the success of the Republic of the philippines will depend.



the fundamental law provides that "all edutatinnal institutions slnll includc tLrc stu.dy of tlrc Constitution as part of tln eurricula."t Baeis of the Study The principal basis of the study of Constitutional Law I is the present Constitution of the Philippines as adopted on Febmary 2, Lg87.In addition, the student should consider pertinent statutes, executive orders and decrees, and judicial decisions, as well as curent political events in which the purposes of the law are applied (or misapplied). Partieularly with regard to those of their provisions that have been retained,in toto or with modifications in the



new Constitution, the Constitutions of lgBE and 1gTB, which serued as its working drafts, are an integral part of this study. So too is the Constitution of the United States, along with relevant rulings of its Supreme Court, in connection with the parts of that document, Iike the BilI of Rights, that have been incorporated in the present Constitution of the Philippines. The reason is that imported provisions of law are, as a general rule, interpreted in the light of their understanding in the country of origin.



'Constitution of 1987, Art. II, Sec. 1.



'Ibid.,Art. xIV,



5L



Sec. B(1).



Gmnmr, ConsppRArroNs



Background of the Study



The inhabitants of the Philippines originally



con-



sisted of disparate tribes scattered throughout its more than seven thousand islands. These tribes were generally free and were each governed by a system of laws promulgated by the datu or a council of elders. Except when they fell under the sway of a foreign power, Iike the Madapahit and Sri-Vishayan empires, these tribes were borrnd mainly, if not only, by commercial ties. The discovery of the Philippines by Magellan in 1521 brought the people of the territory under the common rule of Spain. Ttris rule lasted for more than three hundred years, during which the abuses of the government and the fhiars gradually developed a sense of unity among the natives. Rizal and the other propagandists were later to ignite the spfit of nationalism that was to fuel the Philippine Revolution. Start€d by the fiery Boniliacio and won under the able generalship of Emilio Aguinaldo, the Philippine Revolution finally ended Spanish sovereignty in the Philippines. On June 12, 1898, Philippine independence was proclaimed; and on January 21, 1899, the First Philippine Republic was established with fuuinaldo as its President. The Malolos Constitution, under which the new government was established, was the first democratic constitution ever to be promulgated in the whole of Asia. Significantly, it established a parliamentary system, but with the President and not the Prime Minister as head of the government. The first Republic of the Philippines was to be shortllved for even as the Philippine State was being erected, the United States was already planting the seeds of an' other sovereignty in our country. The Filipinos were deluded into believing that the Americans, who were then at



Prulppnrp PouucaL



law



war with spain, were their allies. But it was soon reveared that the united states had its own imperialistic ar.igrr.'o. the Philippines. _.-. Disregarding the declaration of independence by the Filipinos, the erstwhile belligerents concluded the of Paris on December 10, tbgg, which provided ii."tv f";A" cession of the p{ippi"," Islands by Spain to th; U"iLa states' To the credit of the Filipinoslthey resisted the new threat to their freedom with undiminisr"a ioor"r"", the superior forces of the invader easil, put "uro". an _ii;;" -; Philippine-American War, paving iL" ilE" colonization of our country. ","v The Americans first organized a militarygovernment, but consolidation regislati;;d ilt.tr, .of execritive, authority in the military governor p"rovoked protesls from American libertarians corrcerned ;" th" ;;;il##;" of the doctrine of separation of po$rer'. e" . oruil, G, were taken for the transition from military to civilil ;l;. The first of .these steps was the creation of the schurman commission, oth-ennise known as the First Philippine Commission, to make a fact-finding *"*"y ,f the Philippine Islands and submit appropriate recornmendations to the U.S. Congress. This-was ."nriitr;a later by the Taft commissiorf, aho known as the second Philippine commission, whichtook over all the legislative powers and some of the executive and judicial fi;; the military governor..Thereafter, o" +, fgdf, porrrrant to the Spooner Amend*"rri, "l"fy L"*-*""i *"c established in the philippine Islands, "irifwittr WitU*r, ffr*. ard Taft as the first governor. By virtue of the philippine Bill of 1902, the philippine Assembly was createa in-igOZ to sii with'the philifii; Commission in a bicameral legislature. Sergio Osmefia was initiallv and successively erected speaker? trr.-F;lrii.



Gmmur, Cousnnnerroxs



ippine Assembly-unt, iLs dissolution was promulgated the philippine



!"il ;E;9*



r,"*,



in



1916. rn



Au *ir,i.r,



;[tHil"tTi rvr*"riGrJ-



that year



f: ""tr\



Philippine I€sislaturc;+,$;'#a Senatc and a Ho,se of Representatives. and sergio osmeria were elected kesident rrra Sp"t"" ispectively. The Jones Law continued until supplanted bv the lydin*-McDude lgBE, when it was Act, which author_ iz'ed the establishment of ire commonwearth of the philip prnes. Towarrd this€nd, cor"titrilor,"r convention ftamed the Constihrrion of r96q, " ;lri;h-;;ratified on May 14 of ttat year and led,t" tt" i""rrs;Uon wealth Government on Noveiffiii, of the Commonrggs. euezon was the first pnesident, with Osmena L Vio"-n_uident The Tldings-McDuffe Act promised independence to the Filipinos if they could p-uJtt"i" capacity for deme eratic government a*irr, t"n period. As " demonshate out, they ";-t"a"sition to this tere competence not only in the councils orp"r. ["t ,,"" r" dY:dg War rI, in the Second Repubric of the philiopines by *sident Jose p. Laurul during the Jap'anese occtrpation of our counky. on July 4, Lg46, the United States ..Accordingly, for_ mdly withdrew it sovereisu-ty philippines. pnesi_ dcnt Manuel A Roxas thi fteedom of people and proct'aimJ-ir,"



[P"q



tlr";ffiffi;



*g * f.;srliltly *;d;



r*;;L th;d;;-r"i"*a



ffirffi*:



n"puu";th;



The Republic of thelhilippines was to punue an er_ coume that was it into a naar-ananchic spteq comrpted on the one hand by the drcedent "taves, ana subvertsd;; other by the dissntont€d "have'notg." conditio* to deteriorate YtHl the 4enLup reaenhnents oi tfi' p*pf" erupted in a aumber of rnase demongtrations, ,uJ" of them violent,



tltic



,Ifi*"[ltL't*"O"_ tlr *ti;""a



hm,pewe Pomcp [.rw



Gu,roner, CoxsnpnAfloNs



and the sG,called "parliament of the streets, organized particularly by the shrdent groups. It was at the height of this unrcst that the Constitutional Convention of 1971 was convoked and sta$ed deliberations on the revision of the 1g3E Constihrtion and



ln 1985, to seek a "fresh mandate" ftom the people, hresident Marcos submitted a questionable resignation that was to be effective on the tenth day following the proclamation of the winnerc in the "snap" election to be called by the legislahue on the strength of such resignaHon. Ttre election was cha[enged in the case of Philippinc Bor,4ssrrci;r.ltbn u. Commission on Elcctions6 on the grourd lntcr alia that the vacancy contemplated in Article VII, Eaction 9, of the Constittrtion which would justfr the call of a specid presidential election before the expiration of hscident Marcos's term in L987 was supposed to occur btfuu and not afterthe said election. hedictably, the then Buprume Court denied the petition and sustained the resl;rtetion and the call. The election was held on Febnrary 7, 1986, as schedttbd, and resulted, amid charges of wholesale in€gulari' Hnr committed by the rulfutg party, in the proclamation of Mrrcoe and his running-mate, Arturo Tolentino, as Presidrntetect and Vice-President elect of the Philippines re. firodvely.lhis was followed by a massive outcry fnom the Dmple who felt that the red wirurers were the Opposition lrndldates. On Febnrary 22, L986, Defense Minister Juan Ponce &n{lc and Generd Fidel V. Ramos begat, perhaps unwitlqf,y, whet lat€r came to be known as the "people powet' ilwludon that led to the owter of President Marcos and & nplacement by Pnesident Corazon C. Aquino, who, *th Vice-Pnesident Salvador H. Laurel, her runnfuUElta, wore induc"tod on February 25, 1986. Ono of the flrst acte of the new Pnesident was the JUlrullation of a provisiond or "Fheedom Constitution" *httr war to be in force pending the adoption of a new



the fashioning of the Constitution of 1g?8. On September 2L, Lg7Z, following an intensification of the subversive movement by Communist-orient€d groups, President Ferdinand E. Marcos issued pnoclauration No. l08L placing the entire Philippines nnder martial law. Shortly thereafter, on November 80, 1g?2, the draft of the 1973 Constitution was formally approved by the Constitutional Convention and, during a series of meetings. held on January 10-15, 1928, was submitted to the Citizens Assemblies for ratification. On Januaty L7, 1gZB, President Marcos issued Proclamation No. 1102, in which he announced that the Constitution of 19?B had been ratified by an ovenvhelming majority of the people and had thus become effective. The issue of the validiff of the 1g?B Constihrtion was later raised in what are known as the Ratifitation Coses,, which were dismissed by the Supreme Conrt. Subeequentlv, in the Habeas Corpus Casei'the Supreme Court unailmously upheld the proclamation of martial law by the President of the Philippines. On January 17, 1981, President Malcos issued proclamation No. 2045 lifting martial law. However, he retained what he called his "standby legislative 1rcwers, under several decrees he had prcmulgated earlier, principallythe National Security Code and the public OrderAct.



'Javellana v. Exscutive Secretary, 60 SCRA 'Aquino v. Enrile, 69 SCRA 1Bg.



BS,



I



O,B. No. 729L6, Dec. 20, 1986.



ftm,rpenre



Pomcll law



Constitution to be drafted by a Constihrtional Commission, which she also created. Ttris body appmved the draft of the new c'harter which was submitted to the people at a plebiscite held on February 2, L987, and was ratified by a vote of 16,605425 in favor and 4,949,901 against. Pursuant to this Constitution, elections for the re. vived Congness of the Philippines were held on May 11, 1988, and those for the local offices were scheduled later that year. The reet of the govemment undenvent reorganization conformably to the changes. prescribed in the new fundamental law. On May 11, 1992, general elections were held for the President and Vice-Pnesident of the Philippines, %l *nators, all elective nembers of the House of Representatives and local officials. Fidel V. Ramos and Joseph Estrada wene elected President and Vice-President respectively. In 1998, Joseph Estrada was elected President of the Philippines but was impeached two years later and forced out of office by a massive people power demonstration at Edsa on January 20, 2001. Vice-President Gloria



Macapagal Arroyo took the oath the same day as his constitutional successor.



Chapter 2



IEE CONSTITU'IION



OF TEE PEILIPPNIES



IIIE CONSTITTffiON



OF 1987 is the fourth tundamental hw to govern the Philippines since it bame independent on July 4, L946.'lhe first was the Commonwealth Constitufion, adopted in 1935, which continued by its provisions to be operative after the proclamation of the Republic of Src Philippines. l}te second was the Constihrtion of 1973, wlrich was enforced during the Marcos regime following its dubtoue approval and raffication at a time when the conntsy was already nnder martial law. On February 25, 1986, r lEsult of the people por/ver upheaval that deposed hrtdent Marcos, the new President proclaimed a Fbee&m Constitution, to be effective pending the adoption of a ftnttanent Constitution aimed at correcting the shott' b{tLtga of the previous constitutions and specifically all the iniquitous vestiges of the past regime. Toward this end, Pnesident Corazon C. Aquino, in h*hmaUon No. 9, created a Constitutional Commission of fiffy membens appointed by her and charged td ftame a new charter not later than September 2, All but one of those appointed accepted and immedi undeftook their mission wtder the presidency of Cecilia Mufloz-Patma, formerly of the Supreme The members came from various sectors and rrcpredlverce persuasions, which is probably one reason ftay could not meet their deadline and were able to



ll



!



Ere Conrtltution promulSated during the Japaneae occupe'



L noi lncluded.
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approve the final draft of their handiwork only on October 15, 1986. By resolution of the Commission, it was rrecommended to the Preeident that the plebiscite on the proposed Corutitution be scheduled, not within sixty days as originally provided, but within three months, to give the people more opportunity to study it. Accondingly, the plebiscite was scheduled and held on February 2, L987. Ttre campaign for the ratification of the proposed Constitution \ras led by President Aquino herself, whose main argtment was that it would restrict the powers of the Pnesidency as provided for in the Fbeedom Constitution. Opposition to the draft, while spirited, was largely disorganized and consequently ineffective. Many people, while doubtfirl about some of its provisions and especially ofits length, which made it seem like a codification, nevertheless approved the proposed Constitution in the end because they felt it would provide the stability the country sorely needed at the time. When the votes were tallied, it appeared that76.29Vo of the electorate had voted to ratiff, with only 22.74Vo against.



OutstrindingFeaturee The new Constihrtion consists ofeighteen articles and is excessively long compared to the Constitutions of 1935 and L973, on which it was largely based. Many of the original provisions of the 1935, particularly those pertaining to the legislative and the executive departments, have been restored because of the revival of the bicameral'Congress of the Philippines and the strictly presidential system. The independence of the judiciary has been strengthened, with new provisions for appointment thereto and an increase in its authoriff, which now coverl even political queations fomrerly beyond its jurirdicdon. Additiondly, marp, pmviaionr of the 1978 Corutitufion hew been rc.



CopsrrnmoN oF THE Ptu.Pruvns
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tained, like those on the constitutional commissions and io.Jgo""*-*t". The bill of rights of the Commonwedth *a fi"t Constitutions has been considerably with the in the constitution of 198? and even bolstered on crcation elsewhere in the document of a Commission Human Rights.



*



WhathasmadethepresentConstitutionexcessively should have long is the inclusion therein of provisions that Uoaiud only in implementing statutes to be enLL-n "n icted by the legislature pursuant to the basic constitunew charter 6snat principles. The most notable flaw of the have damp that prolixity [-ttr ".ttotity and consequent concorlmon the be mtd popular interest in what should



whole nation. The sheer length of the document a.t".r.d people from reading it, much less trying to urdrntana its contents and motivations. It would seem one of the members of the Constitutional Comwtilfaton wanted to put in his two lentavos worth and HUrfrtefy succeedid, thereby ballooning the Constitution 5 gurcmly dimensions. tl'hru, ln some portions thereof, the new Constitution I Ulie a political speech rather than a formal docurt U"S only br"i. precepts. It is fuIl of platitudes' na' L trrrs-of dre policies on social justice and the less [roonnrqy, wtrilh could have been worded with to give the legislature more leeway in their imutori tt is believed that such policies could have !ilpiuloa briefly without loss of substance if the i'had rnore exp€rtise in the art of constitutionutd l".t personal vainglory, let alone distrust of



rrn oitt.



iu 6I*""y .



worre ie the inclusion of certain topics that by tr\y criterion, have no place in a Constitution' da u tpottt,love, dnrge, and even advertising;



lt



L2
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and there is also mention of "the rhythm and harmony of nature'"' But what is even worne than all this is the toir.ous language of some_ of its provisions, like the following masterpiece of circumlocution in Articre xvl, s*uo" ro,



full



"The State shall.provide the policy environment for the



development of Filipino capabiiity and the



communication etructures suitable to the "*""g"i." "f tions of rhe nation and the balanced flo* ,ii;a;;;;";il;", """a" "rrd""oi""out of, and across the country, in accordanc_ *i;h ;;;il;; y", respects the freedom ofspeech and ofthe press., - - rv"vr il,



Excuse me?



One



wonders,^given the- long-windedness of the present constitution, if the people hid really read and stoqd it when they voted to ratifr it. "ria".Even so, it should be remembered that, as its propo_ nents repeatedly argued during the campaign for its ratification, its real and main function *r" to rpla.e the Freedom Constitution, which was a revolutionary constitution, and so pave the way Fl stability and normalit il;;l regular Constitution duly apprwed by the people. Now that that function has been *o"u o,less achieveal *" *"V take a second more criticar rook at the constiiuuon-lr 1987, this time with a view to its amendment or revision under it's Article xvII, in a less tense and more amiable



atmosphere.
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All must bow to the mandate of this law. Expediency must not be allowed to sap its strength nor greed for power debase its rectitude. Right or wrong'



over remain supreme.



Constitution must be upheld as long as it has not been ehanged by the sovereign people lest its disregard result in l,ho usurpation of the majesty of law by the pretenders to lllogitimatc power. l,ho



Pnoepects of the



Constitution



uThe Constitution must be quintessential



rather than



ruperficial, the root and not the blossom, the base and frnrnework only of the edifice that is yet to rise- It is but tho core of the dream that must take shape, not in a twinkling by mandate of our delegates, but slowly'in the cruciblo of Filipino minds and hearts,' where it will in time rlevolop its sinews and gradually gather its strength and flnnlly achieve its substance. In fine, the Constitution cannot, like the goddess Athena, rise fuIl-grown from the brow



ol'l,he Constitutional Convention, nor can it con$une by more fiat an instant Utopia. It must grow with the society It, rooks to re-structure and march apace with the pmgrcss ul'tho race, drawing from the vicissitudes of history the .dyrurmism and vitality that will keep it, flar from becoming a potrified rule, a pulsing, living law attuned to the hearthent of the nation."'



The Supremacy of the Constitution The Constitution is the basic and paramount law to which all other laws must conform ur,a to *hi.h ii;;: sons, including the highbst officials of the t""a, _*iaJf*. No act shall be valid, however noble iLs intentions, ;f i; conflicts with the Constitution. The Constitution ;;; ' Constitution, Art. II, Sec. 16.



)



'



nA



Quintessential Constitution," by Isagani



llerla Lew Journal, APril 1972'



A' Cruz,



San



Trm CoNcsPr or



Chapter



I



THE CONCEPT Otr'TIIE STATE



Definition



nfiIE



STATE is a communiW of persons, more or less nurnerousr, permanently occupying a fixed territory, and possessed of an independent government organized for political ends to which the great body of inhabitants render habitual obedience."' The term natbn is used interchangeably with State, e.9., ihe United Nations or the family of nations, which actually consists of states and not nations. This is a mistake as the two concepts have different connotations. Hackworth observes that uthe term nation, strictly speaking, as evidenced by its etymology (nasci, to be born), indicates a relation of birth or origin and implies a common raoe, usually characterized by community of language and customs." The State is a legal concept, while the nation is only a raeial or ethnic concept.' thus urderstood, a nation may comprise several states; for example, Eg5pt, Iraq, Saudi Arabia, [.ebanon, Jordan, Algeria and Libya, arnong others, while each a separate state, all belong to the Arab nation. On the other hand, it is also possible for a single state to be made up of more than one nati6n, ffi h the case of the United States, umelting pot" of many nations that were evenwhich was a tually amalgamated into the "American nation," or of Mat



Law,20.



t4



Srert
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laysia, whose population consists of Malays and Chinese, or of the United Kingdom, which is composed of England, Scotland, Wales, and Northern Ireland. Indeed, a nation noed not be a state at all, as demonstrated by the Poles ulter the dismemberment of their country in 1795 and then again in World War II or by the Jews before the creation of the State of Israel in 1948.3 The State must also be distinguished from the govcrnrnent. The government is only an element of the State' 'l'ho State is the principal, the government its agent' The Hl,ute itself is an abstraction; it is the government that ertfirnalizes the State and articulates its will.



Slemonts The essential elements of a State are people, territory,



nt arrd, sou ereWntY. 'Ihore are some writers who suggest hrro additional llsrttont., to wit, recognition and possession of a sufficient degreo of civilization. As these have not been generally dnptrrl, we shall confine this study to the fo,r elements fiHt nrontioned.



3.ru a r n m.e



lll



lfooPle lbople rofers simply to the



inhabitank



of the State'



While there is no legal requirement as to their numhr, lt, l: gonerally agreed that they must be numerourl ffigrrgh to ho nelf-sufficing and to defend themselves and SUllutu,ugh to be easily administered and sustained' The *etrla1krnr ol'states range foom the over one billion of Eliln. ln n fiow hundred thousand in the case of the so'



Garner, Introduction to Political Science, 41.



' Digegt of International Law (1943), p. 47; Cruz, Intcrnational



rlo



' lkl,l



, 21,
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fiATIONAL IERRITON,Y



called mini-states like eatar. Obviously, the people must



come ftom both sexes to be able to perpetuate tlemselves. The people are more comprehensive and ress cohesive



than the nation. Starting as €rn amorphous gr""p viduals inhabiting th9 same territory, the pJode "i;di-"V a"velop and share certain characteristics and-interests,-such as a common language, a conunon religion, and a coflunon set of customs and traditions that will,rrite them into the more closely-knit entity known as the nation. Malcolm defings a nation as "a people borurd together by common attractions and repulsions into a li"ing i[anism possessed of a common pulse, a common inteUig;nce and inspiration, and destined apparently to have *"ro*mon history and a corlmon fate."o



@) Temitory Territory is the fixed portion of the surfiace of the earth inhabited by the people of the State. As a practical requirement only, it must be neither too big as to be difficult to administer and defend nor too small as to be unable to provide for the needs of the population. Iegally, the territory can ex&end over a panse, such as those of Bussia and China, or cover only"*-a small area, such as that ofAbu Dhabi. The components of territory are the land mass, otherurise known as the tenestrial domain, the inlani and external waters, which make up the m,aritimc and, fluuial domain, and the air space above the land ana waters, which is called the aerial domnin. Article I of the Constitution provides as follows:



"*t



' Govornmont of tho philippine lolande, 11.



t7



-Ihe national territory comprises the Philippine archi' with all the islands and waters embraced t'herein, and territories over which the Philippinee has sovereignty "" "U jurisdiction, consisting of its terrestrial, fluvial, and ryri{ or its territorial aea, the aeabed, the subsoil, including dom"inu, the ineular ehelvee, and other submarine areas' Ihe watsrs around, between, and connecting the islande of the archipel' ago, regardless oftheir breadth and dimensions, fom part of the intBrnal waters of the Philippines''



pelago,



olt



l,he above provision is a substantial reproduction of Article I of the 19?3 Constitution with only a few minor ohanges.



Departing from the method employed in the 1935 Congtitution, *hi.h described the national territory by ttfcrence to the pertinent treaties concluded by the Unit€d Et"t t during its regime in this country, the present rule and so nOw physica[V lists lhe components of o,r territory if+*pL""izes recollections of our colonial past. The arti63 tt"i, deleted reference to the territories we claim $y Urtpric right or legal title," but this does not mean an out was rtht ot forrral abandonment of such claim, which judgment passing of judicial capable body %n to a



bi.t



bryrr the issue.d



fire second sentence is an affirmation of the archipel' {0 detrtn*, under which we connect the outermost points all ilo* archipelago with straight baselines and consider entire Ttre waters. thf waters enclosed thereby as internal gdrtpolago is regarded as one integrated unit instead of ililrri fta,mented into so many thousand islands. As for eui 6tAt"rlal seas, these are no\fl defined according to the ifr.io Convention on the Law of the Sea, ratified in



I



Ru. of the Conrtitutional Commiosion, July 10, 1986'



1994, of which the Philippines is a signatory.o



The Philippines,like most Stateg now, includes in its territory the insular ehelves which, strictly speaking, are under the jurisdiction only, and not the sovereignty, of the coa.stal etate. The defrnition in Artisle I now covers the following



teritories:



1. Ttrose cedetl to the United States by virtue of the Treaty of Paris of December 10, 1898. 2. Those defined in the treaty concluded between the United States and Spain on November 7, 1900, which were not defined in the Treaty of Paris, specifically the islands of Cagayan, Sulu and Sibuto. 3. Ttrose defined in the treaty concluded on Januar5r 2, 1930, between the United States and Great Britain, specifically the I\rtle and Mangsee islands. 4. The island of Batanes, which was covered under a general statement in the 1935 Constitution. 5. Those contemplated in the phrase "belonging to the Philippines by historic right or legal title" in the 1973 Constitution.'



(8)



Govemment



huentmcn is the agency or instrumentality through which the will of the State is fornrulated, orpressed and realized.s



flom the viewpoint of international law, no particu-



lar forrr of government is prescribed, provided only that the gorrernment ie able to represent the State in its deal' 'naHfied on November 16' 199'1. of tihe Conrtltutional Commimlon No. 81, July 1, 1968. 'Rar. t Polndo*trr v. Groonhow, 11{ U.8, !70'
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reinge with other States. Our Constitution' however' and republican' {uires our government to be democratic It has been said that "the State is an ideal person' inonlV in c91vlcibte, intangible, immutable and existing r,s an agent and,witlin ffpilfi* ofiaw;'the government but in. !pf,.t of its agency, it is a perfect representative' nut.ii. of that it is a lawless usu4lation'"' State is to The mandate of the government from the whafver Drcmote the welfare of the people. Accordingly, to the State il;'il d;;; bv the government is attributed is imputed not to ffi;; h.r* i"fli.t"d on the people injury may itri St.6 but to the government alone' Such f-ruti* the replace*uit of the government by revolution' fr;;ilty at tte behest of the State' in a development



En",



ae d,ireet State action''o



A



tr\rnctions



flrnctions' to The government performs two kinds of ldt, the constitt&nt and the ministrant' bonds.of so' 0onstituent functions constitute the very therefore compulsory' Among the constituent -a r"u are the following: (t) The keeping of order and providing for \ violence and protection of persons-and property from rnbbery; (2) The fixing of the legal relations between b"t*u.n parents and children; hueUaiia "ird (3) The regulation of the holding' transmfstol determination of urd interchangeif property, and the lE liabilitieg for debt or for crime;
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(4) Ihe determination of contractual



Trm Cotcr.pr or



(5) The definition and punishment ofcrimes; (6) fire administration ofjustice in eivil cases; (7) The administration of political duties, privi-



and prosperity of the people-these latter functione being minietrant, the exercise of which is optional on the part of the government.' Nonetheless, as he explained so persuasively: Ttre growirtg complexities of modern society, however, have rendered this traditional claseification of the functions ofgov-



leges and relations of citizens; and



(8) the dealings of the State with foreign pow-



ers; the preservation of the State from exbernal danger or encroachment and the advancement of its international interests. "



"The irrelevance of such a distinction considering the



ireeds of the times was crearly pointed out by tt e pres"nt



bniei



Justice, who took note, speaking of the reconstitlted Agricultural Credit Administration, that functions of that not be strictly what president wilson deecribed as ,conetitueni' "orf.*"y (as distinguiehed from'minietrant'), auch as those rerating to the maintenance of peace and the provention of c"i*", it-ore



" Malcolm, Gov't, of the phil, Is., p, " 6g scRA lt6. 'o



go



gcnA 6{9,
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regulating property and property rights, those relating to the administration ofjustice and the detemination of political duties ofcitizens, and those relating to national defense and foreign relations. Under this traditional classification, such constituent functions are exercised by the State as attributes of sovereignty, and not merely to promote the welfare, progress



rights be-



tween individuals;



Ministrant functions are those undertaken to advance the general interests of society such as public works, public charity, and regulation of trade and industry. tiru.. functions are merely optional. Significantly, thorrgh, it is the performance of ministrant functions that distinguishes the paternalistic government from the merely individualistic government, which is concerned only with the basic function of maintaining peace and order. To our Supreme Court, however, the distinction between constituent and ministrant functions is not relevant in onr jurisdiction. ln pWA u. CIR,r, it reiterated the ruling in ACCFA u. Fedcratian of la,bor (Inians,, that such distinction has been blurred because of the nepudiauon oi t}ne laissez faire pohcy in the Constitution.
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orrrment quite unrealistic not to say obsolete. The areas which used to be left to private enterarise and initiative and which the government was called upon to enter optionally and only because it was better equipped to administ€r for the public welfare than is any private individual or group of individuals,' continue to lose their well-defined boundaries and to be ab-



rorbed within activities that the government must undeftste ln its sovereign capacity if it is to meet the increasing social ohallenges of the times. Here as almost everywhere else, the trndency is undoubtedly towards a greater socialization of aoonomic forrces. Here, of course, thie developnent was envitloned, indeed adopted as a national policy by the Constitution Itrslf in its declaration of principle conceming the promotion of toolal justice."



it is now obligatory on the Stat€ itself to pmrccial justice,'n to provide adequate social senrices to a rising standard of living,'6 to afford protection to t'to formulate and implement urban and agrarian programs,l' and to adopt other measures intended Ettm the dignity, welfare and security of its citizens. It roquired to establish and maintain a complete, adernd fully integrated system of education," to offer Thtu,



&



llOonrtltution, Art. II, Sec. 10. E lbtd,,Art, II, sec.9. ll rd,, Art, XIII, Sec. 3. lt rd,, Art. XIII, Secc, 4-9, { 1d,.. Lrt.. XIV Sea. 2(I).
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not only with the natural order of things but the tradition of the country for a parent to be preferred. It could have been different if the conflict were between father and mother. Such is not the cage at all. It is a mother aeserting priority. Certainly the judiciary as the instrumentality of the State in its role of parens patriae cannot remain insensible to the validity of her plea. In E recent case, there is this quotation from an opinion of the United States Supreme Courtr This prerogative of par' ens patriae is inherent in the supreme power of every State, whether that power is lodged in a royal person or in the legis' lature, and has no affinity to those arbitrary powers which are sometimeg exerted by inesponsible monarchs to the Sreat det-



Doctrine of Parcns Patri,ac



One of the important t€sks of the government is to act for the State as panens patriac, or guardian of the rights of the people. In the case of Gouemmpnt of th.e Philippiru Islands u. Monte dE Pipdad," contributions were collected during the Spanish regime for the relief of the victims of an earthquake but part of the money was never distributed and instead deposited with the defendant bank. In an action for its recovery filed later by the govemment, the defendant questioned the competence of the plaintitr, contending that the suit could be instituted only by the intended benefi-siaries themselves or by their heirs. The Supreme Court rejected this view and upheld the right of the government to fiIe the case for the State as panens patriae in representation of the legitimate claimants. ln Cabains u. Pilapil," the government acting for the Stat€ as Wrerls potriac chose the mother of an illegitimate child as against his uncle to be the trustee of the insurance proceeds left him by his father, who had expressly designated the uncle. The Supreme Court said:



or



The appealed decision is aupported by another cogent consideration. It is buttressed by its adherence to the concept that the judiciary, as an agency of the State acting as parens potriac, ie called upon whenever a pending suit or litigation affects one who is a minor to accord priority to his best interest. It may happen, as it did occur here, that family relations may prese their respective claims. It would be more in congonance



ⅇ elementary and secondary public education," to promote scientific research and invention,'o and to patronize arts and letters and develop Filipino culture for national identity." These functions, while traditionally regarded as merely ministrant and optional, have been made compulsory by the Constitution.
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riment of the people and the destruction of their liberties.' What is more, there is this constitutional provision vitalizing this concept. It reads: "Ihe Statc shall strengthen the family as a basic social institution.' If, as the Constitution so wisely dictate6, it is the family as a unit that hae to be strengthened, it does not admit of doubt that even if a stronger case were preeented for the uncle, still deference to a constitutional mandate would have led the lower court to decide as it did."
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C. De Jure atd De Fado Govemments



Regardless of their form, governments are either de $n w dc factn. A dn iult government has rightful title but no power @ntrol, either because this has been withdrawn from it [t tEcatrse it has not yet actually entered into the exercise fuirof. A de fapto government, on the other hand, is a of fact, that is, it actually exercises power or but without legal title.
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ofde facto govarnment arre as D TUIIUWS: follows: trrlt gers possesri* control



*a *: y"g:^t f::ly:1t, d:"}ffiH:ffl :ilm,m, l{F;,#} * J _,,i,,ili;: ffi:,I,#H; ll: ilf,i Sii:-,13::"m".t tr1t,"#[: 3*:._.:.]'ary,c.;t#iTrb:?ffi n*i ;; ;#i#ffi #f ,H'H "l: 3flJf,?xry"il":*'r,, Cromwell as protector. e) That established as Ern independent government



by the inhabitants o1, against the parent state,"o*ti'ililo "i." in insurrection .";h;';e government of the southern confederacy T l_rdt *r"" the union during the war ofsecession in the UrriliSlt"r.



(B) That which is established and maintained by military forces who inya6s urrJ o.Iiry a tenritory of the enemy in the govenlment



course of war,
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is denominated as a



HL:I "il.In*if Mexico,
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war with
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occupied



or the united



It has been held in.a number of cases that the Second Repubuc of the philippines ouli^^"i'-f*/o government of paramount force. having been by belliserenr durins "rt"bfirirua the Japanese



th";Gai ;"i



#:IH"il'""J"'t'""'t"iJti'],'oi



the philippines in *ru. kind ;i dc fae;



,Jr].'..|t * r:L:rltr HlH authoritvor*n"*t"uri"ffi "*ffi:,1,xffuil?T: ffi,ffi eSster-rce.is maintained by active
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nc grern
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become



responsibte:ff fr: acts, though not warranted by the- y1"gdgep, lh:r: government. taws?iii .igrrmrr Actual gove*ments-of this estabrished over districts differing q""ty .o.,aiuons. They are tuually administerea 1 fv *iti'Li,'"



s;; ;;; ili



mone or t"ss



supported



ai"eclffi



"ir"i?7."1*tho'iw, By contrasf Srp""*" Court rrnanimously the held in hwyers t os* for a E";;; iiiiirr*, u. corazon Aquina,u



c. that "the the judgment; they have accepted the government of president Corazon C. Aquino which is in.ehecti";;il;irrrn" entire country so that ir is not merely fu;;';;;11*"r,t but in fact Itw a dc jure gor"*"rrt. uo"ou*, the communityand of recosnized tt r"si-fir"Jy or tn" present l*Hrl,as " !ov-



*"pr"-ilr ;;i" ;i
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Govenrnrent of the philippines



The Government, of the philippines is defined as "the Orporate covernm;ntal ffi""gh which the funcEonc of government are exerclsed-thloughout ""firy the philip plnco, including, the cont"ai appears from ":u^1* the nnttxt, the various.ry* ."frich political author_ lf,rryh "lg h made effecrive in rl* phiil";;lwhether pertaining b the autonomous regions, ,h"';";.Jircr at, d[,municioal subdivistns of rocat go,*-
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under this definition,_ a government_owned or



con-



tuncrions can. H'flh considered Et ^:#:1*"-:Tg:i'ldffiary i;il.1r*friffiffi"'#;
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tions.rt But even such private instrumentalities of the Government may be considered embraced in the Civil s"*i." as provided for under Article D(-B, Section 2(1) of the Constitution.



E.



Administration



Finally, government rriust be distinguishe-d frop a{ministration, *hi.h is the group of persons in whose hands the reins of government are for the time being'" Itre administration n ns the government, as a machinist operates his machine. Thus, we speak of the Arroyo administration as directing the affairs of the Government of the Philipfi"", for alven time, after which another administration maybe.u["duponbythepeopletotakeover,Administration is transitional whereas the government is permanent'



(4)



SovereigntY



Sovereignty is the supreme and uncontrollable-^power inherent in a State by which that State is governed''o



There are two kinds of sovereignty, to wit, legal and politinat. Legal sovereignty is the agthority which has the power to issue final commands whereas political sover'



"ig"tristhepowerbehindthelegalsovereign,orthesum oitfr" influences that operate upon it' In our country, the



congress.is the legal sovereign, w{le the different sectorl thaimold public opinion make up the political sovereign. sovereignty may also be internal or extertwL lnternal sovereignty refers to the power of the state to control itl . External sovereignty, which is the pot,s clomestt



state to direct iLs relations with other states, is also known as indePendence. Sovereignty is permanent, exclusive, comprehelpive' tbrolute, inaivisiUte, inalienable, and imprescriptible'o' By virtue of these characteristics, sovereignty is not carurot be fum.i suspended although acts of sovereigntysovereignty f*rrtisea Uy tfre legitimate authority' Thus, gva, tt. ritriuppines remained with the united states tg the Jafianese occupation of our country although li,t't-&,.ri.ans could not. exercise .5 ::""v,t*lTl, ""-"-1 th:^occurd tarritory at the time." What the belligerent took or", *as only t}re exercise of acts of sovereignty' Ihcrc being no change of sovereignty during a belligisccupatioi, th" politicul laws of the gccqied,bT: thejus E-mir.fy saspendcd., subject to revival under n9,ntfy But occupation' of the {rlirii"*uporrthe end the by changed irw; t* deemed continued unless govern the ri *"p*t since they are intended toand are not of maiuiaoah as among themselves af*taa by changes in regimes or nrlers't' bU boen held that the Constitution of the Comin the iffi, b;i"g a political law, was not effective But non' rii artiig thu J"p*"se occupation''o Act Insurance Civil Code and the Ui. where U O*. dudng that period gxcept only of the ffnrnded or suporsedea Uy afErmative act
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th€ rule euspending political laws affects



n-irrf,"tit*ti of the. occupied territory-and b tfna tft. enemies in arms' Thus, nRufu



"nait
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u. chizf of stafftu members of the armed forces continued to be covered by the National Defense Act, the Articles of



War and other laws relating to the armed forces even



during the Japanese occupation. Furthermore, the rule does not apply to the law on treason although decidedly political in character. As Justice Felicisimo Feria put it in Laurel u. lvlisa:uu "since the preservation ofthe ailegiance ofthe obrigation of fidelity and obedience of a citizen or subject to his gJvern_ ment or sovereign does not demand from him a positive action but only passive attitude or forbearance from aahed.rg to ihe enemy by grving the latter aid and comfort, the occup-ant has no power, as a corollary of the preceding consideration, to re_ peal or suspend the operation of the law of treason, essential for the preservation of the allegiance owed by the inhabitants to their legitimate government, or comper them to adhere and give aid and comfort to him; because it is evident that such action is not demanded by the exigencies of the military service or not necessary for the control of the inhabitants and the safety and protection of his army, and because it is tantamount to practically transferring temporarily to the occupant



their allegiance to the titular government or sovereignty."



As for judicial decisions, the same are valid during the occupation and even beyond except those of a political complexion, which are automatically annulled upon the restoration of the legitimate authority. Thus, L person -Fo"."s convicted of treason against the Japanese Imperial was, after the occupation, entitled to be released on the Bmund that the sentence imposed on him for his potitical offense had ceased to be va1id.t, But if the conviction was for a non-political offense like, say, defirmation, the sen
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tence would not be atrect€d by the termination of the occupation.



Where there is a change of sovereignty, the political laws of the former sovereign-a,e not merely srrspended but abrogatcd. As they the ,etaUons between the _o'*l"t" ruler and the nrle{ theJe frlt to tt" ground ipsofacto unless they are retained o" by positive act of sovereign. fVo"-pofiti..f;;, llr" by contrastr corr_ tinue in operation, for the tfrrt they regulate private relations only, unles: changed by the new sovereign or are contrary to its instituUons. People u. Perfecto,tt the accused .F torial against the ph*ippine senate had written an edi_ and under a provision of tlr" Sp"r*f, p""a was prosecuted Code punishing
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*-*".Ld *i;; i* th;t;



":*



C;;:



ail;iletlt



insults to Ministers of the Th; him, hording that that particular article of the "rqylt"i said Code had been.auto_maticallfa[mgatea, being poHti-



cal in nature, upon the advent



raA*;;;n;;;ffi6r.--



lnMacarial,a u. Asuruion,r, it was held thaterticie t+ of the Code of Commerce-prohibitingi"ae, ffi'd;; in,commerce was poritical io,r"tro:lio so was automatically abrogated with the end of Sp**f, d;; ;h;#-



try.



.. Colyrsely, it was held in Vilds u. City of Manila,q that a debt conhacted by the aefenaarrt ddng ish regime was enforceable .g.insr it even th" $;_ after the change to American sovereigntiinasmuch ; th;li; tion was assumed bl r!" iri itr pi""t" or proprietary "ity Coui put it, characten Ae the U.S. Supreme rgupm,
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"lhat tfiere is a total abrogation of the former political relations ofthe inhabitants ofthe ceded region is obvious. That all laws therefore in force which are in conflict with the political charact€r, constitution or institutions of the substituted sovereign lose force, is also plain. But it is equally settled in the same public law that the great body of municipal law which regulates private and domestic rights continues in force



until abrogated or changed by the new ruler."



Act of State An act of State is an act done by the sovereign power of a country, or by its delegate, wiihin the limits of tf," power vested in him. An act of State cannot be questioned or made the subject of legal proceedings in a court of law.n, With particular reference to Political Law, an act of State is an act done by the political departments of the government and not subject to judicial review. An illustration is the decision of the President, in the exercise of his diplomatic trDwer, to e:rtend recognition to a ne\rylyestablished foneign State or government.



Chapter 4 TIIE DOCIRINE OF STATE IMMI.INITT declares, rather supgrfluously, that "the Safu may not be swd without its consenr."r T'his provision is merely a recognition of the sovereign character of the State and an express affirmation of the unwritten rule insulating it from the jurisdiction of the courts of jus-



TI{E CONSTITUTION



tice.



Baeis



It is obvious that indiscriminate suits against the Btate witt result in the impairment of its digoity, besides hing a challenge to its supposed infallibility. To Justice Holmes, however, the doetrine of non-suability is based not on "any formal conception or obsolete theory but on the logical and practical ground that there can be no legal rlght against the authority which makes the law on which the right depends."' Another justification is the practical ooneideration that the demands and inconveniences of llilgation will divert the time and resources of the State ftom the more pressing matters demanding its attention, to the prejudice of the public welfare. The doctrine is also available to foreign States insofar r! they are sought to be sued in the courts of the local Btate.' The added basis in this case is the principle of the rcvereign equality of States, under which one State cannot 'Art, XVI,



I



t'Black's



Sec, 9.



Kawanakoa v. Polybank, 205 U.S' 349. 'Syquia v, Almeda Lopez,84 Phil, 312 Law Dictionary, 4th ed., 44.
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assert jrrrisdiction over another fui violation of the maxim par in parcrn nnn hafut imperium. To do so would "unduly vex the peace of nations."n



allegedly defamatory remarks made by the defendants, the Supreme Court held:



82



Application Actions are rarely instituted directly against the Republic of the Philippines, presumably because such a step will provoke resort to the doctrine of State immunity and possible dismissal of the complaint for lack of jurisdiction. The usual practice is to file such claims not against the Stat€ itself but, so as to avoid the appearance of its in' volvement, against the officer of the government who is supposed to discharge the responsibility or grant the redress demanded. It is important then to determine if the State is the real party in interest, that is, that the claim if proved lvill be a direct liability of the State and not merely of the offrcer impleaded. If this is shown, the action can be dismissed as a suit against the State unless its immunity had been previously waived. To illustrate, it was held in one caseu that a claim for damages for injuries sustained by the plaintiff while un' dergoing military training as required by law was actually a suit against the State since it would need the appropria' tion of public funds to satisS the judgment if the claim were allowed. Alttrough filed against the chief of stafr of the Armed Forces of the Philippines in his official capacity, it was dismissed because the State had not waived its immunity. ln Sandtrs u. Verid,iano,* where two Americ&rr ofl' ployees of the Subic Naval Base sued its commanding general and the director of special senrices for damages for



uPetitioners were being sued as offrcers of the United Statcs Government. As they have acted on behalf of that government, and within the scope of their authority, it is that government, and not the petitioners pereonally, that is nesponsible for their acts. Assuming that the trial can proceed and it is proved that claimants have a right to the payment of damages, such award will have to be satisfied not by the petition-



ers in their personal capacity but by the United States Government as their principal. This will require that government to perform an aflirmative act to satisfu the judgment, ui;z., the appropriation of the necessary Amount to cover the damages awarded, thus making the action a suit against that government without its consent."



By contrast, the Supreme Court held as not against State an action instituted against the Secretary of I Defense, also in his official capacity, for payment tR architect's professional fees for which an appropriahad already been made by the government.' fire reawae that as far as the State itself was concerned, it rlroady discharged its obligation; clearly, what the wanted only was the actual paym.ent of the dready set aside, which payment was now the iltponaibility of the defendant. The action was thereprtperly filed against him only and not against the lrtd no waivor of its immunity was necessary. lhrrc are many instances, in fact, when a public offibc sued in his official capacity without the necesAfy'fnt igf obtaining the consent of the State to be sued. public officer may be impleaded to require him to f luty ruquired by law, or to restrain him from doing an dh€d to bo unconstitutional or illegal, or to recover



'De Haber v. Queen of Portugal, u



'



17 Q.B, 171. Garcia v, Chief of Staff, 16 SCRA 120.



162 SCRA 88,



g8



,Ilul:



r, Cabshug,6{ O.G.36r.



34



THn DocrnNs



Psurpws Polmcer, I.rw



from him ta:res rurtawfully assessed or collected.' It has also been held that where an action is filed against a public officer for recovery only of title or possession of property claimed to be held by him in his official capaqty, the said action is not'a suit against the State fer-which prior waiver of immunity is required. But it is different where there is in addition a claim for recovefy of damages, such as accrued rentals, inasmuch as its allowance would require the government to appropriatb the necessary amount for the satisfiaction of the judgment.' In sum, the test is whether, assuming the decision is rendered against the public ofEcer impleaded, enforcement thereof will require an affirmative act from the State, such as the appropriation of the needed amount to satisfu the judgment. If it does, the suit is one against the State and its inclusion as party defendant is necessary' If, on the other hand, the officer impleaded may by himself alone comply with the decision of the court without the necessity of involving the State, then the suit can prosper against him and will not be condidered a claim against the State. It is wrderstood, of course, that where a public officer acts rvithout or in excess of jurisdiction, any injury caused by him is his own personal liability and cannot be imputed to the State. Thus, rn Festejo u. Fernando,t the Director of Public Works took over without authority property be' longing to the plaintitr and constructed thereon a public irrigation canal. Ttre Supreme Court held that the action for ihe recovery of the iand or its value was properly filed against the defendant in his personal capacity and was therefore not covered by the doctrine of State immunity. 'Houston v. Hormes, 252 U.S. 669; Sterling v. Constantin,
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In U.S.A. u. Guinto" the Supreme Court declared: -Ihe other petitioners in the caees before us all aver they oftheir oflicial functions as offrcers However, thie is a matter of States. or agents of the United evidence. The charges againet them may not be summarily dismissed on their mere assertion that their acts are imputable to the United States of America, which has not given its conoent to be sued. [n fact, the defendants are sought to be held answerable for personal'torts in which the Unit'ed States Iteelf is not involved. If found liable, they and they alone must trtisfy the judgment.



have acted in the discharge



xxx "But even as we are certain that the individual petitionln crr G,R. No, 80018 were acting in the discharge of their offrolrl functions, we hesitate to make the same conclusion in G'R' No, 80258. The contradictory factual allegations in this case dlrcne in our view a closer study of what actually happened lo tho plaintiffs. The record is too meager to indicate if the dehndrn-te were really discharging their official duiies or had acexceeded their authority when the incident in question



lur[y



igOu'.a, Lacking this information, the Court cannot directly



irolde thie cae". Tt e needed inquiry must I'rrst be made by the



and resolve the conflicting claims of lf tho parties on the basis the evidence that has yet to be iurnisd at the trial' Only after it shall have determined in Shrt cepacity the petitioners were acting at the time of the infldrnt tn queetion will this Court determine, if still necessary, {llho doctrlne of state immunity is applicable''
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h thr case of Ttw Holy See u. Rosario,'* the Supreme
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drmirsed a civil complaint against the petitioner flu Department of Foreign Affairs had "officially ri thrt the Embassy of the Holy See is a duly acF dlplomatic mission to the Bepublic of the Philipgmpt ftom local jurisdiction and entitled to all fhe ptril4es and immunities of a diplomatic mission lonA 64{, lonA 52{.
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or embassy in this country." It was further afErmed that "the determination of the executive arm of the government that a state or instrumentality is entitled to sovereign or diplomatic immunity is a political question that is conclusive upon the courts. Where the plea of immunity is recognized and affirmed by the executive branch, it is the duty of the courts to accept this claim so as not to emba:rass the executive arm of the government in conducting the countqy's forergn relations."



\flaiver of lrnrnuliff Although the doctrine of State immunity is sometimes called "the royal prerogative of dishonesty," it must be observed in fairness that the State does not often avail itself of this rule to take undue advantage of parties that may have legitimate claims against it. The principle fortunately has a built-in qualification: the State may, if it so desires, divest ilself of its sovereign immunity and thereby voluntarily open itself to suit. In fine, the State may tle sued if it gives its consent. It is gratifring that the exception appears now to be the general policy, with the result that the filing of suits against the State has become less difficult than before. Forms of Consent The consent of the State to be sued may be given expressly or impliedly. Express consent may be manifested either through a general law or a special law. Implied consent is given when the state itself commences litigation or when it enters into a contract. The general law providing for the standing consent of the State to be sued is Act No. 8088, declaring that "the Government of the Philippine Islands hereby consents and
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kl be sued upon any moneyed claim involving arining from contract, express or implied, which terao as a basis of civil action between private par-



i



Undor C.A. No. 327 as amended by P.D. No. 1445, a rfleinet the government must first be filed with the on Audit, which must act upon it within sixty IQfoction of the claim will authorize the claimant to tho matter to the Supreme Court on certbrari and ruc the State with its consent." lb axample of the second kind of express consent is tpcclal law enacted by the Phitippine Legislature an individual to sue the Philippine Governir{uries he had sustained when his motorcycle fur government ambulance.t' with a lilre cxpress consent of the State to be sued must be in a duly enacted statute and may not be given E€tu counsel of the government, as held tn Republit "' In this case, the waiver made by the lawyer Sg tlleo and Corn Administration, an agency of the was held by the Supreme Court as not bindState, BFcn tho tenhy of note in this connection is the case of Arnil!, Ctnnaa,'o where the question raised was the right plelntiff to sue the government for recovery of the 6f hcr properl,y which had been converbed into public wlthout payment to her of just compensation. AlIt was shown that she had not previously filed her wlth tho Auditor General as normally required, the trF D, No, 1446, Secs,49'50. ll



Mprrltt, v, Government of the Phil. Is., 34 Phil' 311. ?t ltt:RA azo. lt {R BCll.A 860, See also De los Santos v. Intermediate Appel' €egrt, 0,R, 71008-ge , June 2, 1993, It
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Supreme C':urt slecided in her f,avor, reiterating the foi. lowing pronouncenoent in the earlier ease of Ministerio u. City of Cebu:'u



".



If the constitutional mandate that the owner be



compensated for property taken for public use were to be respected, as it should, then a suit of this character should not be summarily dismissed. The doctrine of governmental immunity from suit cannot serve as an instrument for perpetrating an iqjustice on a citizen. Had the government followed the pro. cedure indicated by the governing law at the time, a complaint would have been filed by it, and only upon payment of tne compensation fixed by the judgment, or after tender to the



party entitled to such payment of the amount fixed, may it



'have the right to enter in and upon the land so condemned, to



appropriate the same to the public use defined in the judg. ment.' If there were an observance of procedural regularity, petitioners would not be in the said plaint they are now, It ie unthinkable then that precisely because there was a failure to abide by what the law requires, the government would stand to benefit. It is just ae importaa! if not more so, that there be fidelity to legal norms on the part of offrcialdom if the rule of law were to be maintained. It is not too much to say that when the government takes any property for public use, which ir conditioned upon the payment of just compensation, to be judi. cially ascertained, it makes manifest that it submik to the ju. risdiction ofa court. There is no thought then that the doctrinc of immunity from suit could still be appropriately invoked."



In Santiago u. Republb,'u the plaintiff sued the gov. ernment for revocation of a donation on the ground of fail. nre of the defendant to comply with the stipulated cordi. tions. llhe defendant moved to dismiss for lack of its consent to be sued. The Supreme Court denied the motion, holding that the suit could prosper because it did not in.



volve a money claim against the State. As what the plain tiff was seeking was the return only of the properties do. " ao scRA 464. " 8? scRA 2ge.
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hc did not even need to file his claim first with the on Audit under the provisions of C.A. No. 327.



Hrnifestly based on equitable grounds is the rule Whn the State itsef files a eomplaint, the defendant to fiIe a counterclaim against it. A case in point u. Pan Oricntal Shtppittg Co.," where it was govemment impliedly allowed itself to be the thet Uhon it filed a cornplaint in intervention for the purof urerting a claim for affi.rmative relief against the wit, recovary of a vessel. iut a similar conclusion was not reached tn Lim rt. " where the Philippine Government, as suocessor of the United States to the properties being llom the latter, filed a complaint in intervention tho defendant in invoking the doctrtne of State imto recure the dismissal of the action. As the Philip was not asking for any affirmative relief tha plaintitrbut had intervened only for the purpose his claim, the Supreme Court held that no waiver of immunity could be assumed. Orh ruling wae reiterated in the case of Rcpublic a. ; to



luph an assumption is jusffied, however, when the entem into a contract, for the State is then to have divested itself of the mantle of sovereign and descended to the level of the ordinary indiHrving done so, it becomes subject to judicial ac-



3d



prccorses.



llthtle the suggestion in Sozios u. Sanlos,'o arrd'I4orl"s.



lf 6,R, No. I'0060, Sept. 80, 1960. 1oz Benltau.
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u. Unitcd States of America" was that immunity would be lost regardless of the nature of the contract, it was held in the case of United States of Ameri.ca u. Ruiz" that suability would follow -only if the contract is entered into by the government in its proprietary capacity. Governmental contracLs do not result in implied waiver of the immunity of the State from suit. The private respondent in this case had claimed that the United States, through iLs Engineering Command in the U.S. Nury, had entered into a contract \{rith it for the repair of wharves in Subic Bay and should therefore be required to comply with the agreement or pay damages. Thd United States moved to dismiss, invoking its nonsuability, but the claim was denied by the lower court on the basis of the Lyons Case. In this petition for cer"tiorari, the Supreme Court sustained the immunity of the petitioner from suit, declaring through Justice Vicente Abad Santos: "The traditional rule of State imynunity exempts a Stato from being sued in the courts of another State without its con-



sent or waiver. This rule is a necessary consequence of the principles of independence and equality of States. However, the rules of International Law are not petrified; they are constantly developing and evolving. And because the activities of States have multipiied, it has been necessary to distingnirh them-between sovereign and governmental acts Qure imperil') and private, commercial and proprietary acts Qure gestioniel. The result is that State immunity now extends only to actl jure imperii. The restrictive application of State immunity h now the rule in the United States, the United Kingdom and other States in Western ,r"ori.



*



*



"The restrictive application of State immunity is proper only when the proceedings arise out of commercial transac.



" "



Io4 Phil. 598,



tg6 scRA 487,
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its commercial activities or ecoi€mlc affairs. Stated differently, a State may be said to have drrconded to the level of an individual and can thus be deemed lo have tacitly given its consent to be sued only when it enters lnto buginess contractg. It does not apply where the contract trlrtor to the exercise of its sovereign functions. In this case thl projects are an integral part ofthe naval base which is defgtod to the defense of both the United States and the PhilipSOnr of the foreign sovereign,



plnar, indisputably a function of the government of the highest ordor; they are not utilized for nor dedicated to commercial or burlnaas purposes."



On the other hand, it was held in t}re Guinto Case" tho operation by the United States government of in Camp John Hay in Baguio City and of barin Clark Air Base, these establishments being to the public for a fee, were proprietary in nature and Dot covered by the doctrine of state immunity. Finally, it should also be observed that when the gives its consent to be sued, it does not thereby also to the execution of the judgment against it. the itle, aa reiterated in the case of,Bepublic of the Philippines J, Vlllasor," is that such execution will require another tllvor, lacking which the decision cannot be enforced {rlnrt the State. Ihe judge in this case had issued a writ d o*ocution against the funds of the Armed Forces of the FtrJlippines to satisfy a judgment rendered against the fullippine Government. The Supreme Court declared the ilrlt unlawful and made the following remarks: "This fundamental postulate underlying the 1935 rtitution is now made explicit in the revised charter.



Con-



It is thoroin expressly provided: 1[he State may not be sued without its conaent.'A corollary, both dictated by logic and sound sense ftom such a basic concept, ig that public firnds cannot be the object of garnishment proceedings even if the consent to be utt



"



Supro, 64 SCRA 84.
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sued had been previously granted and the state liability ad. judged. Thus, in the recent case of Commissioner of public Highways v, San Dlegq such a well-settled doctrine wae re. stated in the opinion ofJustice Teehankee: The universal rule that where the State gives its consent to be sued by privato



parties either by general or special law, it may limit claimant'E action 'only up to the completion of proceedings anterior to the stage ofexecution'and that the power ofcourts ends when the judgment is rendered, since government funds and propertier may not be seized under writs of execution or garnishment to satisfy such judgments, is based on obvious consideratione of public policy. Disbursements of public funds must be covered by the corresponding appropriation as required by law, Ihe functiong and public senrices rendered by the State cannot be. gllowed to be paralyzed or disrupted by the diversion of public fun{1 flom their legitimate and specific objects, as appropri. j ated by law."



But the foregoing doctrine was not applied n phitip. pinc l{ational Bank u. Pabal.an,'o where a writ of execution was issued ag'ainst the Philippine Virginia Tobacco Ad. ministration, pursuant to which its firnds on deposit with the trrctitioner were garrdshed. On the contention that suah funds were public in character and therefor.e could not be garrdshd, the Supreme Court declared: "This is not the first time petitioner raised that issue. It did so before in Philippine National Bank u. Court of Indua. trial R.elations, decided only last January. It did not meet with success, this Court ruling in accordance with the two previoul cases of Naronal Shipyard. ond Steel Corporation and Ma.nila Hotel Conrpany, that funde of public corporations which can sue and be sued were not exempt from garnishment. As re. spondent Philippine Virginia Tobacco Administration ie like, wise a public corporation possessed of the same attributes, a similar outcome is iudicated. The petition must be dismissed. ?etitioner Fhilippine National Bank would invoke thr doctrine of non-suability. It is to be admitted that under th. preseut Constitution, what was formerly implicit ae a funda.
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Hanbal doctrine in constitutional law has been set forth in exp|!fi torms, If the funds appertained to one of the regular de-



pflmonts or oflices in the government, then, certainly, such a !ilVlrlon would be a bar to garnishment. Such is not the case htln, Garnishment would lie."



Agalnst Govemment Agenaies lilhoro suit is filed not against the government itself offlcials but against one of its entities, it must be ttod whether or not the State, as the principal that ultlmately be held liable, has given its conserrt to be T hlr ascertainment will depend in the first instance the government agency impleaded is incorpoBf unincorporated.



lncorporated agency has a charber of its own that It with a separate juridical personality, like the Focurity System, the University of the Philippines, dre City of Manila. By contrast, the urrincorporated lg Ho called because it has no separate jurifical Ity but is merged in the general machinery of the' like the Department of Justice, the Bureau of 6nd the Government Printing Office. If tho sgency is incorporated, the test of iLs suability lrr its charter. The simple mle is that it is suable if futar Bays so, and this is true regardless of the funcIt lr porf'orming. Municipal corporations, for example, pEvincos and cities, are agencies of the State when 'erc on$aged in governmental functions and therefore d eqjoy the sovereign immunity from suit. Neverthethoy oro subject to suit even in the performance of functions because their charter provides that they iue nnd be sued.



*!t



44



Pml,ppnr Polnrcel Lew



Bermq u. philippiw Normal College,,u suit was -Iy filed by the personnet oi ttre defendant .Jrpor.tioo i* leclverI of salary differentials and overtime iay. The de_ fendant moved to dismiss, contending that *collegethe *.Uo, *., against the State inasmuch as the *; ;;Ji. aqency engaged in a governmental function, to *ii, tt" education of the youth. The supreme court'aia .roi'.rrrsider this argument decisive. ,ihe important thing was that the charter of the colrege provided that it ;;1 ;;" and be sued, which meant tha[, even assuming that the function involved was public, the State hr; ;h*";y waived its immuniry; sryilar ruling ** *.JuL i*;" ua!_ourt of Appeals,r, Iinvolving the ientral Bank, i";;,



CFI of Bulacan," involving tf,e National power borporr!ion,.3nd Philip-pine Natinal Railways u. Interm,ed,iate Appellate Court." This test is obviousry not ava*abre in the case of the unincorporated agency as there wourd be no ;h"rt".-; consult. Since it has no separate juridical p"".o""fity, suit filed against it is necessariiy ,, u"tior, .g"i""i u"V ttl Philippine Government of which ii is a part. ThiI bei"S.o, it-is necessary to determine the nature of the function"s in which



the agency is engaged, so as to hold it.""uruiiirr"y are proprietary and not suable if they are goverrunental. The test in every case is the nature or tn" irr*""--il tions being discharged. In National Airports Corporation u. Teodnro,ro the is_ sue rrr'as whether the civil Aeronautics Administiati";, ; unincorporated agency of the government undertaking'the 'o



G,R. No. L-g67o,May 18, 1956



'' 66 SCRA 22e. " tto scRA a6o. " 2t7 scRA aot. 'n gt phil. 2og.
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operation ofairports and authorized,to charge fees for the tue of its facilities, should be regarded as engaged in pri' vate functions and therefore subject to suit. The Supreme Oourt said that it was, describing its business as'an entorprise which, far from being the exclusive prerogative of the State, may, more often than the constmction of public tpads, be undertaken by private concents.' The non-suability of the State is available to the lgency even if it is shown that it is engaged not only in governmental firnctions but also, as a sideline, or incidentdly, in proprietary enterprises. This doctrine was first lrtnounced in Bureau of Printing u. Bureau of Printing fimployees Assxi,ati.on,t'whet€ the Supreme Court stated ar follows:



'Ihe



Bureau of Printing is an office of the Government



created by the Administrative Code of 1916 (Act No' 2657)' As such instrumentality of the Government, it operates under the



direct supervision of the Executive Secretary, Offrce of the President, and is 'charged with the execution of all printing and binding, including work incidental to those processes' re-



'



quired by the National Government and such other work of the eame character as said Bureau may, by law or by order of the (Secretary of Finance) Executive Secretary, be authorized to undertake. . .' (Sec. 1644, Rev, Adm. Code') It has no corporate existence, and its appropriations are provided for in the General Appropriations Act. Designed to meet the printing needs of the Government, it is primarily a service bureau and, obviously, not engaged in business or occupation for pecuniary



Profit'



,. !k *



". . . Clearly, while the Bureau of Printing is allowed to undertake private binding jobs, it cannot be pretended that it ls thereby Ln industrial or business concern' The additional work it executes for private parties is merely incidental to its function, and although such work may be deemed proprietary in character, there is no showing that the employees perform-



" I SCRA 340.
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ing eaid proprietary function are separate and distinct from



those employed in its general



**,X nlndeed,



go"e*ilertal



functiong.



ae an ofiice of the Governnent,



without any juridict p_eryonality, the Bureau ,f pJrtf"g not be sued. (Sec. l, RuIe g, Bules of Court.) Any suit, ;;";;"I_ proceeding against it, if it were to produce any jffect,'wo;A;;corporate or



tually be a suit, action or-proceed'ing against the governm;t itself, and the rule is gettled that tf,e Co"u".r,n"ni;iI; sued w.ithout its_ consent, much lese over its objection. (See Metran vs. paredes, 46_9tr Gaz. 2885; engat niveiil;";;; Syetcm, et al. v. Angat River Workerg-0ni";, 10943-44, Dec. 2g, 195?.f "t"1.;-G:i.-ii:;



In Mobi.l lltilippincs Explomtian, Iru. u. Customs Ar_ rust e Seruice," it was argued by the pfaintitr ifr", iv authorizing the Bureau of Customs to engage in arrnstrc Benrice, the law had thereby allowed it to L suea inasmuch as the nature_of this particular function ** p*p"i"hr1r..Jh" Supreme Court this contention and held "":*t"a



as follows:



"The Bureau of.Cuetoms, to repeat, ie part of the De_ partment of'Finance (Sec. g1, Rev. Adm. Coae), *iif, i" p"r_ sonality of its own apart from that of the national gor,"*_Iii. Its primary function is governme"tat,lU.t of d;";i"g ;;



collecting lawful revenoes f"om imported srticles and all other



tariff and custom:gutles,



.ir*g"r,



fi";-.J;;;;;



F.u",(Sec. 602, B.A. fgg?). To this i""Oiin, arrastre seryice is a necessary incident. For practical reasorul, said revenues anJ customs dutiee cannot be asdessed and coilected ceiving the importer,s or ship agent's or consignee'" a".ui*tio.



br;-t-pl;



of merchandise being imported and imposiig tir" a"ty-p*,



vided in the TariffLaw. Customs see to



autlJiies *a J*t it that the declaration tallies with the merchan;il;: "m."i.



tually landed. And thi-s up reluires that the landed -checking merchandiee be ha,red from the shlp's eide
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in the customs premisea to



enable eaid curtoms offrcers to make it, that is, it requires arraatrc operations. uClearly, therefore, although eaid arrastre function may be deemed proprietary, it is a neceBsary incident of the primary and governmental function of the Bureau of Customs, so that engaging in the so-e does not necessarily render said Bureau liable to suit. For otherrilise, it could not perform its governmental function without neceasarily exposing itself to suit. Sovereign immunity, granted as to the end, ehould not be denied as to the necessary means to that end."



The non-suability of the Br.rreau of Customs was affrrmed in the recent aase of Farolan u. Court of To* Appeals.u



Eremption firom Legal Requirements When the State Xitigates, either directly or through its ruthorized officers, it is not required to put up a bond for damages, or an appeaX bond, since it can be assumed ttrat It ia always solvent.s Neittrer can it be ashed to pay the legal fees prescribed in the Rules of Court or the costs of the suit.'o Lnterest is also not chargeable against it except when it has eryressly stipulated to pay it or when interest lr allowed by an act of the legislature or in eminent dornain cases where dannages sustained by the ot{rner take the form of interest at the iegal rate.'u It has also been held that statutes of timitation do not run against the State turlese the contrary is expressly provided by law, although this rule is not observed where the State is engaged in private business."
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Araneta v. Ga[maitan, 101 Phil. 328. 1.41, sec. 16. Arasola v, Trinidad, 40 Phil' 252. Oo'/t. of the Fhil, ielanda v, Monte de Piedad, supro,
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ln Republic u. furcia,N it was held that the govern ment could not be assessed one-half of the fees paid to the commissioner who determined the just compensation for the property under exprcpriation. Suability vs. Liability The mere fact that the State is suable does not mean that it is liable; or to put it another way, waiver of immu. nity by the State does not mean concession of its liability. As already explained, suability is the result of the or implied consent of the Stat€ to be sued. Liability,"r.preit on the other hand, is determined after hearing on the basis of the relevant laws and the established facts. When, therefort, the State allows itself to be sued, all it does in effect is to give the other parby an opportunity to prove, if it can, that the State is liable. The State, in many cases, may be su. able but not liable. Thus, n Merritt u. fuuernmcnt of tlw philippiru Ie. lantds,"' the plaintiff was allowed to sue by virtue of a spe. cial law but was unable to hold the defendant liable when it was shown at the trial that the injuries sustained by him were carrsed by a regular driver of the government, The law applied was what is now Article 2180 of the Civll Code, which provides that the Stat€ shatl be responsiblc for torts only when it acts through a special agent and not when the damage has been caused by the official or em.
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of governmental fiurctions and can be held answerit can be sho$rn that they were acting in a pnocapacity. In permitting such entities to be sued, merely grves the claimant the right to show that



@f



htr



&fbndant was not acting in its governmental capacity thr iqjury was commitbed or that the case comes tho exceptions recognized by law. Failing this, the cannot recover.



h one case,* for example, a claim for recovery



of



against a provincial government failed when it that the injury complained of occurred in conwtth the repair of streets then being undertaken dtfondant through its regular agents. This was l lovernmental function. By contrast, a municipalhald liable in another case for forcibly and illegally I lossee from cerbain fishponds belonging to the Lr ita proprietary capacity." In the case of Torio u. t' the Supreme Court held a municipality liable tOrt eommitted in connection with the celebration of a imtr, which was considered a proprietary ftrnction.



ployee to whom the task done properly pertains.



It has already been remarked that municipal corpora. tions are suable because their charters grant them thc competence to sue and be sued. Nevertheless, they atl generally not liabtre for torts conrmitted by them in the dil. "tn zo scRA Supra,



az.



r Frlrfox v, Province llfs, l'Uun, r
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of llocoe Norte, G.lR. No. I-10659' Jan.



of Moncada v. Cqiuigan, 21 Phil. 184'
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