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RESEARCH METHODOLOGY



Objective To discuss about the concept of ‘Plea Bargaining’ under the Code of Criminal Procedure taking help of the various provisions. It is also an objective of this project to study the scope of Plea Bargaining under Cr.P.C and observe it’s requirement in the society by discussing it’s advantages and disadvantages. Review of Literature K.P. Pradeep in his article Plea Bargaining- New Horizon In Criminal Jurisprudence has suggested that the plea bargaining is only possible in cases of a private case u/s 190 of the Code only after the Magistrate has taken cognizance. Further, Justice M R Mallick, Durga Das Basu Criminal Procedure Code, 1973 has written that the practice of plea bargaining is only applicable to the non-severe crimes under the Indian Law and for that reason it won’t be applicable to crimes of socio-economic nature or that are committed against women or children under the age of 14 years where the imprisonment exceeds 7 years. Source of Data In order to accomplish the objective stated above the methodology followed is of descriptive nature based on secondary sources, i.e., books and electronic sources (internet). Hypothesis The introduction of this concept through the amendment carried out by the Amendment Act, 2005 is disputed concept. However, I think this practice can be used to reduce the backlog of criminal cases existing in various courts across the country. But, I also think that this might be unconstitutional in nature and may demoralize the confidence of the public in the justice redressal system of the country. RESEARCH QUESTIONS a) What is the historical evolution of Plea bargaining in India?
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b) What is the scope and relevance of Plea Bargaining under Cr.P.C. with regards to Indian society? CHAPTERISATION 1. Discuss the historical origin of Plea Bargaining in India. 2. Discuss the various types of Plea Bargaining. 3. Discuss the scope of Plea Bargaining under Cr.P.C. 4. Discuss the advantages of Plea Bargaining in Indian society. 5. Discuss the disadvantages of prevalent practice of Plea Bargaining for Indian society. MODE OF CITATION The project follows the uniform citation of Bluebook Standard form of Citation 19th edition. SCOPE & LIMITATION The project studies the concept of Plea Bargaining only in the context of Cr.P.C. and covers only the Indian society as it’s area of research.
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INTRODUCTION Nani Palkhivala has rightly said that the greatest drawback of the administration of justice in India today is because of delay of cases.1 A new concept of plea bargaining was introduced after the amendment Act of 2005 in Code of Criminal Procedure to reduce the delay in the disposal of criminal trials and appeals and also to alleviate the suffering of under trial prisoners. The 142nd, 154th Law Commission Reports and the recommendations of the Malimath Committee were taken into consideration before the amendment to the Act. Plea Bargaining is essentially derived from the principle of ‘Nolo Contendere’ which literally means ‘I do not wish to contend’. The apex court has interpreted this doctrine as an ‘implied confession, a quasi-confession of guilt, a formal declaration that the accused will not contend, a query directed to the Court to decide on plea-guilt, a promise between the Government and the accused, and a Government agreement on the part of the accused that the charge of the accused must be considered as true for the purpose of a particular case only.’2 In its most traditional and general sense, “plea- bargaining” entails pre-trial negotiation between the defendant and the prosecution, during which the defendant agrees to plead guilty in exchange of certain concessions by the prosecution.3 The rationale underlying the introduction of the concept of plea - bargaining is to enable speedier trials and to negotiate between the victim and the accused to find a 'mutually satisfactory disposition'.4



1



2 3



4



Hitesh Agarwal, Plea Bargaining : Present Status in India, available at: http://www.legalserviceindia.com/article/article/plea-bargaining-present-status-in-india-658-1.html (last accessed 16th August, 2015) State of Gujarat v. N.H. Thakor, 2005 1 GLR 709 142nd Law Commission Report on Concessional Treatment for Offenders who on their own initiative Choose to Plead Guilty without Bargaining, 1991 Ibid at 3; 154th Law Commission Report
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CHAPTERS 1. ORIGIN OF PLEA BARGAINING Originally an Anglo-American system of by-passing juries to reduce work load, plea bargaining arose between 1830 and 1840 as a part of a process of political stabilization, and as an effort for legitimate institutions of self rule accomplishment, that were vital to support efforts to reconsolidate political power of Boston’s social and economic elite.5 Plea bargaining has its remnants even in the Middle East where Shariyat Laws prevail, wherein a man may be pardoned for committing murder by the family of the victim if he pleads guilty seeking mercy.6 In India, reference may, however, be made to Section 206(1) and 206(3) of the Code of Criminal Procedure and Section 208(1) of the Motor Vehicles Act, 1988. These provisions enable the accused to plead guilty for petty offences or less grave offences and to pay small offences whereupon the case is closed.7 The Supreme Court of India has also time and again blasted the concept of plea bargaining saying that negotiation in criminal cases is not permissible. A mere acceptance or admission of guilt should not be a ground for reduction of sentence. Nor can the accused bargain with the court that as he is pleading guilty and the sentence be reduced.8 Later on, on the basis of US, our Law Commission recommended the application of pleabargaining in India. They also justified the reasons for the same. The Supreme Court of USA upheld the constitutional validity and the significant role of the concept of plea- bargaining plays in disposal of criminal cases.9 The Supreme Court of India had from a long time known the concept of plea bargaining. Though it did not find it necessary to recognize it then, however, now it has got the recognition and is being implemented as well.



5



6



7 8 9



Mary E. Vogel, The Social Origins of Plea Bargaining: Conflict and the Law in the Process of State Formation, Law & Society Review, Vol. 33, No. 1 (1999), pp. 161-246 Plea Bargaining in India available at: http://www.lawyersclubindia.com/articles/print_this_page.asp?article_id=1488#_ftn4 (last visited on 16th August, 2015) State v. Lakshman, 1998 CrLJ 2161 (Guj) State of Uttar Pradesh v Chandrika, AIR 2000 (SC) 164 Brady v. United States; Santobello v. New York
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2. TYPES OF PLEA BARGAINING Charge Bargaining is a common and widely known form of plea. It involves a negotiation of the specific charges or crimes that the defendant will face at trial. Usually, in return for a plea of guilty to a lesser charge, a prosecutor will dismiss the higher or other charge(s). For example, in return for dismissing charges for first-degree murder, a prosecutor may accept a guilty plea for Manslaughter (subject to court approval). Sentence bargaining involves the agreement to a plea of guilty in return for a lighter sentence. It saves the prosecution the necessity of going through trial and proving its case. It provides the defendant with an opportunity for a lighter sentence. Fact Bargaining is the least used a prosecutor in which the Prosecutor agrees not to reveal any aggravating factual circumstances to the court because that would lead to a mandatory minimum sentence or to a more severe sentence under sentencing guidelines. Express bargaining occurs when an accused or his lawyer negotiates directly with a prosecutor or a trial judge concerning the benefits that may follow the entry of a plea of guilty. Implicit bargaining, on the other hand, occurs without face-to-face negotiations. In Implicit bargaining’s, the trial judges especially, establish a pattern of treating accused who plead guilty more leniently than those who exercise the right to trial, and the accused therefore come to expect that the entry of guilty pleas will be rewarded. 3. SCOPE OF PLEA BARGAINING IN INDIA: PROVISIONS IN CRPC Plea Bargaining came in the amendment Act of 2005 in Code of Criminal Procedure, there are not much cases regarding it but even though, position under Indian Judiciary is very clear. There were huge debates on this point before it was inserted in the CrPC till 2005; it was not accepted by the Indian Judiciary. Section 265-A to 265-L provides for the plea-bargaining under Code of Criminal Procedure.10 It is a devise which ensures that victims receive acceptable justice in reasonable time without risking the prospects of hostile witness, inordinate delay and nonaffordable costs.11



10 11



Chapter XXIA, The Code of Criminal Procedure, 1973 Sudipto Sarkar & V R Manohar, Sarkar Code of Criminal Procedure (9th ed., 2007)
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Benefit of Plea bargaining can be extended in two circumstances. One is, if a report is forwarded by a Station House Officer of a Police Station after the completion of investigation to the Magistrate. The other is, if the Magistrate has taken cognizance of an offence on a complaint under S. 190 (a) followed by examination of a complainant and witness under S. 200 or S. 202 and issuance of process under Section 204. Thus, it means, after commencement of proceedings upon a private complaint under S. 190 (a) of the Code.12 However, this principle is not applicable for hard crimes or serious crimes, therefore, Indian Law does not provides plea-bargaining for the offences in which offence is punishable with death or imprisonment for life, punishable with imprisonment for a term exceeding 7 years, committed against socio economic conditions of the country, or offence committed against women and children below the age of 14 years.13 The judgment of plea-bargaining cases are final and no appeal lies on such judgment. However, a writ petition to the State High Court under Articles 226 and 227 of the Constitution or a Special leave petition to the Supreme Court under Article 136 of the Constitution can be filed by the accused. This acts as a check on illegal and unethical Bargains.14 The provisions of plea bargaining shall not apply to any Juvenile or child.15 The court may reduce the sentence to 1/4th if the accused pleads guilty. The litigant should be encouraged to avail the remedy of plea-bargaining to settle the pending cases. For the successful implementation of plea-bargaining, its application should be necessarily understandable. With the changing world scenario where all the countries are shifting to ADR mechanism from the traditional litigation process which is very lengthy and time consuming, the plea-bargaining may be one of the best recourse as an ADR mechanism to meet the challenges of disposal of pending cases.16



12



13



14 15 16



Section 265A, The Code of Criminal Procedure, 1973; K.P. Pradeep, Plea Bargaining- New Horizon In Criminal Jurisprudence available at http://kja.gov.in/article/PLEA%20BARGAINING.pdf (last visited on 16th August, 2015) Section 265A, The Code of Criminal Procedure, 1973; Justice M R Mallick, Durga Das Basu Criminal Procedure Code, 1973 (4th ed., 2010) § 265G, The Code of Criminal Procedure, 1973 § 265L, The Code of Criminal Procedure, 1973 K.P. Pradeep, Plea Bargaining- New Horizon In Criminal Jurisprudence available at http://kja.gov.in/article/PLEA%20BARGAINING.pdf (last visited on 16th August, 2015)
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The very object of law is to provide easy, cheap and expeditious justice by resolution of disputes, including the trial of criminal cases and considering the present realistic profile of the pendency and delay in disposal in the administration of law and justice, fundamental reforms are inevitable. There should not be anything static. It can thus be said that it is really a measure and redressal and it shall add a new dimension in the realm of judicial reforms.17 4. ADVANTAGES OF PLEA BARGAINING Significant feature of method of Plea Bargaining is that it helps the Court and State to manage the case loads. It reduces the work load of the prosecutors enabling them to prepare for gravest case by leaving the effortless and petty offences to settle through plea bargaining.18 It is also a factor in reforming the offender by accepting the responsibility for their actions and by submitting them voluntarily before law, without having an expensive and time consuming trial. In case wherein the prosecution is weak, if trial is concluded, for want of proper witnesses or evidences and the ultimate result may be an acquittal, the prosecution will have a chance to find the accused as guilty, by co-operating with the accused for a plea bargaining.19 An intelligent prosecutor may agree for a plea bargaining of an insignificant accused to collect evidence against other graver accused. From the angle of victim also, plea bargaining is a better substitute for his ultimate relief, as he can avoid a lengthy court process to see the accused, be convicted.20 The system gives a greater relief to a large number of under trials lodged in various jails of the country and helps reduce the long pendency in the court.21 Some jurist maintains that it is appropriate as a matter of sentencing policy to reward defendants who acknowledge their guilt. They advance several arguments in support of this position, notably, that a bargained guilty plea may manifest an acceptance of responsibility or a



17 18 19



20 21



State of Gujarat V. Natwar Harchanji Thakor, (2005) Cr. L.J. 2957 Stephen J. Schulhofer, Is Plea Bargaining Inevitable?, 97 HVLR 1037 Plea Bargaining - An Indian Approach, available at http://legalservices.co.in/blogs/entry/Plea-Bargaining-AnIndian-Approach (last visited on 16th August, 2015) Stephen J. Schulhofer, Is Plea Bargaining Inevitable?, 97 HVLR 1037 Shobhit Kumar, Plea Bargaining-a Unique Remedy for Unburdening Courts available at Manupatra (last visited on 16th August, 2015)
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willingness to enter the correctional system in a frame of mind that may afford hope for rehabilitation over a short period of time than otherwise would be necessary. 22 A second view treats plea bargaining, not primarily as a sentencing device, but as a form of dispute resolution. Some plea bargaining advocates maintain that it is desirable to afford the accused and the state of opinion of compromising factual and legal disputes. They observe that if a plea agreement did not improve the positions of both the accused and the state, one party or other would insist upon a trial. Finally, some observers supports plea bargaining on grounds of economy or necessity. Viewing plea as an administrative practice, they argue that society cannot afford to provide trials to all the accused who would demand them if guilty pleas were unrewarded.23 5. DISADVANTAGES OF PLEA BARGAINING Plea Bargaining is problematic for at least some reasons. First, the prosecution has the power to present accused with unconscionable pressure. Though, procedure pleas as voluntary, there are every chances of being practically coerced. The more likely acquittal at trial, the more attractive a guilty plea is to the prosecution.24 Plea Bargaining undercuts the requirement of proof beyond reasonable doubt and that plea negotiation is substantially more likely than trial to result in the conviction of innocent. Plea Bargaining results in unjust sentencing. Some critics maintain that plea bargaining results in unwarranted leniency for offenders and that it promotes a cynical view of the legal process.25 There may be desires for professional advancement either within the prosecutor’s office or after leaving it. Although most prosecutors probably do not deliberately sacrifice the public interest to their personal goals, the bargaining process may be influenced by conflict of interests, and prosecutors may rationalize decisions that serve primarily their own interest.26



22



23 24



25



26



Ayushi Kiran, Plea Bargaining: It's Constitutional Legitimacy available at Manupatra (last visited on 16th August, 2015) Stephen J. Schulhofer, Is Plea Bargaining Inevitable?, 97 HVLR 1037 Plea Bargaining - An Indian Approach, available at http://legalservices.co.in/blogs/entry/Plea-Bargaining-AnIndian-Approach (last visited on 16th August, 2015) Ankush Bhadoriya, Plea Bargaining: A Unique Remedy To Reduce Backlog In Indian Courts available at Manupatra Ayushi Kiran, Plea Bargaining: It's Constitutional Legitimacy available at Manupatra (last visited on 16th August, 2015)
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CONCLUSION Even the Supreme Court has upheld that delay of one year in the commencement of trial is bad enough. Then a simple question how much worse could it be when the delay is as long as three or five or seven to ten years or more? Speedy trial is the essence of criminal justice and there is no doubt that delays in trial itself constitutes denial of justice. Initially, the concept of pleabargaining was criticized by a group of society including legal experts and intellectuals by stating that it will demoralize the public confidence in criminal justice system and also lead to lesser penalties to rich class, conviction of innocent people and therefore, it has become disputed concept now. This practice has been accepted by Indian Judiciary. It can reduce the heavy backlog of cases in Indian courts; as it requires today and we hope that overburdened criminal courts will soon get a relief with it and rate of disposing will become rapid. To Conclude, plea bargaining is undoubtedly, a disputed concept. Few people have welcomed it while others have abandoned it. It is true that plea bargaining speeds up caseload disposition, but it does that in an unconstitutional manner. But perhaps we have no other choice but to adopt this technique. The criminal courts are too over burdened to allow each and every case to go on trial. Only time will tell if the introduction of this new concept is justified or not.
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