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Description


Types or categories of asylum. Asylum- the protection granted by a state to a foreign citizen against his own state. It is



 just a privilege privilege granted granted by a state to allow an alien escaping escaping from from the persecution persecution of his country for political reasons to remain and to grant him asylum. 3 basic categories : (territorial, extraterritorial, and neutral)



Territorial asylum - granted within the territorial bounds of the state offering asylum and is an exception to the practice of extradition. Extraterritorial asylum - refers to asylum granted in embassies, legations, consulates, warships, and merchant vessels in foreign territory and is thus granted within the territory of the state from which protection is sought. Neutral asylum - employed by states exercising neutrality during a war to offer asylum within its territory to troops of belligerent states, provided that the troops submit to internment for the duration of the war. Phases of an extradition process If the surrender of a fugitive is sought, a request for his extradition is presented through diplomatic channels to the state of refuge. This request will be accompanied by the necessary papers relative to the identity of the wanted persons and the crime he is alleged to have committed or of which he has already been convicted.



Upon a receipt of this request, the state of refuge will conduct a judicial investigation to ascertain if the crime is covered by the extradition treaty and if there is a prima facie case against the fugitive according to its own laws. If there is, a warrant of surrender will be drawn and the fugitive will be delivered to the state of origin. Extradition The delivery of an accused or a convicted individual to the State in whose territory he is alleged to have committed a crime by the State on whose territory the alleged criminal or criminal happens to be at the time. Basis of Extradition



The extradition of a person is required only if there is a treaty between the State of refuge and the State of Origin. In the absence of such treaty, the local state has every right to grant asylum to the fugitive and to refuse to deliver him back to the latter state even if he is its national. If notwithstanding this right, the surrender requested is still effected by the state of asylum, it is not because of a demandable duty on its part but in pursuance of policy or a gesture of comity.



PRESIDENTIAL DECREE NO 1069 Ethics of war & peace Just War Theory



Just War theory postulates that war, while very terrible, is not always the worst option. There may be responsibilities so important, atrocities which can be prevented or outcomes so undesirable they justify war.



Uti possidetis



Property or territory in the possession of the respective belligerents upon the termination of the war is retained by them.



Jus Postliminium - roman law concept. If a Roman Citizen is captured, he loses his rights as a Roman citizen, but once he returns to Rome, he recovers all those rights again. i.e. once the legitimate authority returns, the political laws are revived. “The reinstatement of the authority of the displaced government once control of the enemy is lost over the territory affected.” Neutrality  An attitude of impartiality adopted by third States towards belligerents and recognized by the belligerents, such attitude creating rights and duties between the impartial States and the belligerents.



Neutralization



Retorsion



includes shutting of ports to vessels of an unfriendly state, revocation of tariff concessions not guaranteed by treaty, or the display of naval forces near the waters of an unfriendly state.



Reprisal



Denotes any kind of forcible or coercive measures whereby one State seeks to exercise a deterrent effect or obtain redress or satisfaction, directly or indirectly, for the consequences of the illegal act of another state which has refused to make amends for such illegal acts. Uniting for Peace Resolution



States that in any cases where the Security Council, because of a lack of unanimity amongst its five permanent members, fails to act as required to maintain international peace and security, the General Assembly shall consider the matter immediately and may issue any recommendations it deems necessary in order to restore international peace and security. If not in session at the time the General  Assembly may meet using the mechanism of the emergency special session. Forum Non Conveniens Doctrine



Doctrine whereby courts may refuse to take jurisdiction over matters where there is a more appropriate forum available to the parties. As a doctrine of the conflict of laws forum non conveniens  applies between courts in different countries and between courts in different jurisdictions in the same country. Pleins Pouvoirs Most Favoured Nation Clause The most-favored-nation clause may be defined, in general, as a pledge by a contracting party to a treaty to grant to the other party treatment not less favorable than that which has been or may be granted to the “most favored”   among other countries. The clause has been commonly included in treaties of commercial nature. There are generally two types of most-favored nation clause, namely, conditional and unconditional. According to the clause in its unconditional form, any advantage of whatever kind which has been or may in future be granted by either of the contracting parties to a third State shall simultaneously and unconditionally be extended to the other under the same or equivalent conditions as those under which it has been granted to the third state. “HARD CORE” of Human Rights Law. • the right to life; • the prohibition against torture; • the prohibition against cruel or inhuman treatment o r punishment;



• the prohibition against humiliating or degrading treatment or punishment; • the prohibition against slavery; • the prohibition against convicting or punishing someone for an act that was not a crime at the time it was committed.



Treaty



It is an international agreement concluded between States in written form and governed by international law, whether embodied in a single instrument or in two or more related instruments and whatever its particular designation. The usual steps in the treaty-making process are: Case # 35 1. Negotiation  –  may be undertaken directly by the head of state but he now usually assigns this task to his authorized representatives. It is standard practice for one of the parties to submit a draft of the proposed treaty which, together with the counter-proposals, becomes the basis of the subsequent negotiations. 2. Signature -  If and when the negotiators finally decide on the terms of the treaty, the same is opened for signature. This step is primarily intended as a means of authenticating the instrument and for the purpose of symbolizing the good faith of the parties; but, significantly, it does not indicate the final consent of the state in cases where ratification of the treaty is required . The document is ordinarily signed in accordance with the alternat , that is, each of the several negotiators is allowed to sign first on the copy which he will bring home to his own state. 3. Ratification  – It is the formal act by which a state confirms and accepts the



provisions of a treaty concluded by its representatives. The purpose of ratification is to enable the contracting states to examine the treaty more closely and to give them an opportunity to refuse to be bound by it should they find it inimical to their interests. It is for this reason that most treaties are made subject to the scrutiny and consent of a department of the government other than that which negotiated them . 4 . E x c h a n g e o f t h e i n s t r u m e n t s o f r a t i f i c a ti o n  -  This is the last step in the



treaty-making process which usually also signifies the effectivity of the treaty unless a different date has been agreed upon by the parties. Where ratification is dispensed with and no effectivity clause is embodied in the treaty, the instrument is deemed effective upon its signature.



Executive agreement  An agreement between the heads of government of two or more nations that has not



been ratified by the legislature as treaties are ratified. Executive agreements are considered  politically binding  to distinguish them from treaties which are legally binding .  An executive agreement is one of three mechanisms by which the United States enters into binding international agreements. Protocol -  A final act, sometimes called protocol de cloture is an instrument which records the winding up of the proceedings of a diplomatic conference and usually includes a reproduction of the texts of treaties, conventions, recommendations and other acts agreed upon and signed by the plenipotentiaries attending the conference. Effects of war on treaties, properties & contracts 1. The laws of peace cease to regulate the relations of the belligrents and are suspended by the laws of war. 2. Treaties of political nature are automatically cancelled, but those which are precisely intended to operate during war, are activated. Multipartite treaties dealing with technical or administrative matters, are deemed merely suspended. 3. Individuals are impressed with enemy character. If; they are nationals of the other belligerent, they are domiciled aliens in the territory of the belligerent, being foreigners they are nevertheless participate in the hostilities in favor of the other belligerent. 4. Enemy public property found in the territory of the other belligerent, with certain exceptions, subject to confiscation. Enemy private property may be sequestered, subject to return, reimbursement or other disposition after war in accordance with the treaty of peace. Doctrine of rebus sic stantibus



 An attempt to formulate a legal principle which would justify non-performance of a treaty obligation if the conditions with relation to which the parties contracted have changed so materially and so unexpectedly as to create a situation in which the exaction of performance would be unreasonable. The key element of this doctrine is the vital change in the condition of the contracting parties that they could not have foreseen at the time the treaty was concluded. Contraband (Absolute, conditional, free list) Contraband – is the term applied to goods which although neutral property, may be seized by a belligerent because they are useful for war and are bound for hostile destination. Absolute Contraband – are necessarily useful for war under all circumstances, like rifles and ammunition.



Conditional Contraband – like foods and clothes, have both civilians and military purposes. Free List – which includes goods useful for war and bound for the belligerents but exempted from the law on contraband for humanitarian reasons.
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