





 Categories
 Top Downloads









Login
Register
Upload











Search












	
Categories

	
Top Downloads

	
	
Login

	
Register







Search











	
Home

	Persons and Family Relations Reviewer - Pre Midterms

 Persons and Family Relations Reviewer - Pre Midterms


May 28, 2016 | Author: Stephanie Dawn Sibi Gok-ong | Category: Types, Business/Law 


 DOWNLOAD PDF - 638.3KB



 Share
 Embed
 Donate



 Report this link







Short Description

Articles 1-47 of the Civil Code...



Description


PERSONS AND FAMILY RELATIONS LAW



CHAPTER 1: GENERAL PROVISIONS ARTICLE 1: This Act shall be known as the “Civil Code of the Philippines.” Republic Act No. 386 – CIVIL CODE OF THE PHILIPPINES 







Main draft prepared by ROXAS Code Commission which was created via EO 48 March 20 1947 by Manuel Roxas where DR. Bocobo was Chairperson. The 1947 Code Commission started on May 8 1947 and ended December 15, 1947.



Congress passed RA 386: An act to ordain and institute the Civil Code of the Philippines on January 26, 1949 ARTICLE 2: Laws shall take effect after fifteen days following the completion of their publication in the Official Gazette, unless it is otherwise provided. This code shall take effect, one year after such publication. SCOPE OF EFFECTIVITY  



Ordinary law The civil code NOTE: When a country is placed under martial law, the law-making authority is ordinarily vested in the Chief Executive or President or Commander-in-Chief who usually issues the following below --



   



General Orders (Codes) Presidential Decrees or Executive Orders (which may be similar to STATUTES) Letters of Instruction or Letters of Implementation (which may be similar to CIRCULARS) Proclamations (which are announcements of important things or events)



DATE OF EFFECTIVITY o



When the law provides for its effectivity. 



o



Vested in the power of congress is that they are able to provide for a shorter or a longer period than that of the 15-day period of effectivity of laws.



When the law is silent; then after 15 days following the completion of its publication in the Official Gazette or in the newspaper of general circulation. Tañada v. Tuvera GR 63915, Dec. 29, 1986 The publication must be in full or it is no publication at all, since its purpose is to inform the public of the contents of the laws. It must be made in the Official Gazette, and not elsewhere, as a requirement for their effectivity after 15 days from such publication or after a different period provided by the legislature.



Executive Order 200, June 18, 1987 Modifying Article 2 of the Civil Code now provides for the publication of laws either in the Official Gazette or in a newspaper of general circulation in the Philippines as a requirement for effectivity.



“UNLESS OTHERWISE PROVIDED” solely refers to the ﬁfteen-day period and not to the requirement of publication. Publication is an indispensable requisite the absence of which will not render the law effective.



Tañada v. Tuvera GR 63915, Dec. 29, 1986 The reason is that such omission would offend due process insofar as it would deny the public of the laws that are supposed to govern it.



However in the Phil. Veterans’ Bank v Vega, which came after Tanada case – involves the liquidation of the Phil. Veteran’s Bank preparatory to the eventual closure of the establishment. When the liquidation proceedings commenced, employees filed complaint for being unpaid. Soon thereafter, RA 7169 was passed for the rehabilitation of the bank (Rehabilitation - a process for restoration) contradicts the liquidation process. R.A. 7169 posits that it shall be effective immediately upon approval which is contradictory to Tanada case. *STARE DECISIS – judicial precedence LOGIC would tell us that presumably the later law supersedes the earlier law. However – Tanada should still be the controlling law w/ regards to publication due to the ff. justifications: 1. Art 8: no doctrine/ legal principle rendered by SC en banc may be rendered, modified, reversed IF not by SC en banc. 2. More parallel to the provisions of the law (Art 2) 3. Statement of SC in the decision in Phil Veteran’s only a mere OBITER DICTUM. OBITER DICTUM- Side remark, part of a decision, not necessary for the resolution of the case. The decision can stand without it. Cannot be invoked because it doesn’t have precedence. RULE APPLICABLE TO CIRCULAR BUT NOT ALL There are circulars that are mandated by law that to be rendered effective must be able to publish especially when such circular is PUNITIVE in character. However, there are circulars that need not be published when it covers internal regulation only of offices and if they are mere interpretations of general policies -
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PERSONS AND FAMILY RELATIONS LAW Victorias Milling Cp. VS Social Security Commission, L-16704, Mar 17, 1962 However, circulars which are mere statements of general policy as to how the law should be construed do NOT need presidential approval and publication in the Ofﬁcial Gazette for their effectivity. Such a circular may be exempliﬁed by Circular 22 of the Social Security Commission.



in a DARK room or etc and you KILLED that person and turned out to be your husband:-> MISTAKE OF FACT ONLY IF THERE IS NONEGLIGENCE.. SHE DID NOT CHECK THE GUY FIRST.



HOWEVER IF YOU THOUGHT THE GUY WAS STRANGER AND HE WAS AGGRESSIVE - -> TURNED OUT TO BE HER HUSBAND



ARTICLE 3: Ignorance of the law excuses no one from compliance thereof.



WAS IT A MISTAKE OF FACT? WAS THERE NEGLIGENCE? CAN SHE BE CRIMINALLY LIABLE?



REQUISITE: There must be due promulgation of the law either through the Official Gazette or in newspapers of general circulation published in full. It is a rule of law that before a person may be bound by law, he must first be officially bound and specifically informed of its contents. (Tanada v. Tuvera)



However, the maxim refers only to mandatory or prohibitive laws, not to permissive or suppletory laws. (See 1 Manresa 56). IGNORANCE OF FOREIGN LAW –



WHAT ABOUT INT'L LAW? FOREIGN LAW? FAILURE OF OBSERVANCE ---> RENDER YOU LIABLE? ARTICLE 4: Laws shall have no retroactive effect, unless the contrary is provided. In general, laws are prospective, not retroactive. WISDOM BEHIND PROSPECTIVITY – the rule was that if laws were retroactive, grave injustice would occur, for these laws would punish individuals for violations of laws not yet enacted.



is not ignorance of the law, but ignorance of the fact because foreign laws must be alleged and proved as matters of fact, there being no judicial notice of said foreign laws. 



Requisites of proving a written foreign law 1. an official publication thereof or by a copy attested by the officer having the legal custody of the record, or by his deputy, and accompanied, if the record is not kept in the Philippines, with a certiﬁcate that such officer has the custody. 2. Certification by the diplomatic officer of the Philippines in the foreign country.







Requisites of proving an unwritten foreign law 1. printed reports or judicial decisions of courts in the foreign country if established to be admitted by the court of the country. 2. expert of such law or custom from the foreign country



Processual Presumption - If the foreign law is not properly and proved, the presumption is that it is the same as our law. MISTAKE OF FACT had the facts been true as accused believed them to be, the whole case would have been justified. PROVIDED that of course, there has been no negligence. A person can be exempt from criminal liability if there is a VALID mistake of fact (US vs. AH CHONG see page 46 of RPC) example: if nakapatay ka ug tao because you though he was a stranger sleeping beside you (not sexual aggressiveness)



Buyco v. Philippine National Bank L-14406, June 30, 1961 Art. 4 of the Civil Code applies to amendment of statutes. After an Act is amended, the original Act continues to be in force with regard to all rights that had accrued prior to such amendment. Applying this rule, it has been held that RA 1576 divesting the Philippine National Bank of the authority to accept backpay certiﬁcates in payment of loans, does not apply where the offer of payment was made before the effectivity of said Act.



EXCEPTIONS TO THE PROSPECTIVITY: RETROACTIVE APPLICATION 1.



When the law provides for retroactivity – insofar as it does not prejudice or impair vested or acquired rights in accordance with the civil code or other laws. (ex post facto law)



2.



If the laws are remedial in nature. There are no vested rights in rules of procedure. Therefore, new rules of court on procedure can apply to pending actions.



REASON: When it comes to remedial laws, generally no rights are vested because procedural rules do not creative new rights unlike substantive laws. They merely provide remedies for the enforcement of the rights given by substantive laws. So, normally, if it is procedural, since it does not create rights – it does not impair rights when given retroactive application Zulueta v Asia Brewery PRIMORDIAL ISSUE: WON the revised rules of civil procedure which took effect July 1, 1997 covers the pending cases before this law took effect. SC: Ruled that the petition for Certiorari filed by Asia Brewery is out of time (period of 60 days) pursuant to the rule of civil
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PERSONS AND FAMILY RELATIONS LAW procedure. If remedial/procedural rule are passed, should be given retroactive application.



NON-remittance of the old law accruing before January 1987 shall continue to be prosecuted under the old law.



ii. EXCEPTION: If retroactive application would give vested rights TAYAG v. Court of Appeals An action for recognition of the illegitimate son on the time where the father was still alive. And since, the father died, the action has already prescribed.



4.



If the laws are of an emergency nature and are authorized by the police power of the government. (may constitutionally affect tenancy relations created even before the enactment or effectivity thereof)



5.



If the law is curative (there is a necessarily retroactive for the precise purpose is to cure errors or irregularities. To be valid, must not impair vested rights nor affect final judgment.



Under Art 285 of the new Civil Code – if the parent dies during the minority of child. Petition should be filed within 4 years before the majority age of the child. ISSUE: Which should govern? 175 of the family code? Or 285 of Civil Code? “Under the circumstances obtaining in the case at bar, we hold that the right of action of the minor child has been vested by the ﬁling of the complaint in court under the regime of the Civil Code and prior to the effectivity of the Family Code. We herein adopt our ruling in the case of Republic of the Philippines v. Court of Appeals, et al. (205 SCRA 356 [1992]), where we held that the fact of ﬁling of the petition already vested in the petitioner her right to ﬁ le it and to have the same proceed to ﬁ nal adjudication in accordance with the law in force at the time and such right can no longer be prejudiced or impaired by the enactment of a new law.



*CURATIVE STATUTE – law designed to correct past defect or irregularity. By its very nature, it should be given retroactive application to rectify the defect. Frivaldo v. Comelec Approval of Frivaldo’s citizenship as to be given retroactive effect for him to be able to run for Public Office in the Philippines.



Another exception:



SC Ruled: This law on repatriation is obviously a curative statute. The purpose of this statute is to correct the defects and deficiency of the previous laws. Because of the nature of such law, it should be given retroactive application. Does not only refer to the law itself but the effect of repatriation. Meaning the approval of the repatriation effect shall be given effect as to how the law of repatriation was given retroactive application.



Municipality of Coron v. Carino Court rendered a judgment in favor of the petitioner APPELLANT: requisite of an appeal – forward record to the court from the RTC. Appellants did not comply with this thus, they filed a writ of execution for the demolition of lots in favor of petitioner. SC: Retroactivity applies only to cases which are pending and yet undetermined at the time when the procedural/remedial law took effect. Shall not cover cases which were already final/executory at the time the remedial law took effect.



3.



If the statute is penal in nature, provided: (art 22) a. Favorable to the accused or to the convict; Manuel Rodriguez v. Director of Prisons b. And provided further that the accused or convict is not a habitual delinquent. EXCEPTION (to the exception) i. if the penal law does not cover / apply to the cases before such law. LARGA V. TANADA (Pag-ibig/Home Development Mutual Fund) WON: the new law can be given retroactive application to mr. larga SC Decision: while as a general law penal laws are given retroactive application if favorable applies, this does not apply when the law itself expressly provides that it does not cover pending violations of prior laws. There’s a provision: effect of the mandatory law provides a cut-off period making the contribution voluntary (January 1987 onwards)



DOES NOT APPLY if the accused disregards the retroactive application of the later law and insists he be prosecuted under the old law which imposed higher penalty. (Ferrer v. Pecson Case)



6.



If a substantive right be declared for the first time, unless vested rights are impaired. (An acquired/vested right – some right or interest in property that has become fixed and established that it is no longer open to controversy.



Take note: Prospectivity does not only apply to laws but also judicial decisions especially when it applies laws or a legal doctrine. DBP vs. Court of Appeals Cited Belisario case Judicial decisions form part of the legal system so it must comply with the principles of prospectivity. When the spouses acted in good faith under the old doctrine (Tupaz), then when a subsequent law is enacted which is contrary to the old law...it shall not supersede the old law with regards to the legal effects of the old law for it will impair vested rights thus the subsequent law shall only have prospective application.



ARTICLE 5. Acts executed against the provisions of mandatory or prohibitory laws shall be void, except when the law itself authorizes their validity. (4a) MANDATORY OR PROHIBITORY LAWS A mandatory provision of law is one the omission of which renders the proceeding or acts to which it relates generally illegal
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PERSONS AND FAMILY RELATIONS LAW or void. The violation of directory laws does not result in invalid acts.



Kinds of mandatory legislation (like penal and some contractual laws): In the sense that violation to such law creates criminal/administrative/civil liability. o o



Positive (when something must be done); Negative or Prohibitory (when something should not be done).



However, if the law specifically provides for the validity of the act even if it is violative of a mandatory or prohibitive act then it shall be considered valid and enforceable.



EXCEPTIONS: Although in general, violations of mandatory or prohibitory laws result in void acts or contracts, in some instances, the law authorizes their validity. a)



When the law makes the act not void but merely voidable (valid unless annulled) at the instance of the victim. o VOID – void from the very beginning o VOIDABLE – valid until annulled. Examples: Under family code essential requisite is consent of the contracting parties, absence of consent renders the marriage void Under 45 of family code – if consent is obtained through intimidation , coercion– marriage is not rendered void but merely voidable until annulled.



b)



When the law makes the act valid, but subjects the wrongdoer to civil/admin/criminal responsibility. Example: Under the law, the judge is only authorize to solemnize marriage under his jurisdiction So when he solemnizes outside his jurisdiction – marriage remains valid but the judge is given administrative responsibilities



c)



When the law makes the act itself void, but recognizes some legal effects flowing therefrom. Example: Marriage under art 36 of family code – guilty of psychological incapacity --> marriage is void. o But a child conceived under this marriage is legitimate. When a marriage is declared annulled – any child conceived is legitimate.



d)



When the law itself makes certain acts valid.



ARTICLE 6. Rights may be waived, unless the waiver is contrary to law, public order, public policy, morals, or good customs, or prejudicial to a third person with a right recognized by law. RIGHTS THAT CAN BE WAIVED 1. Support in arrears (accruing in the past) EXCEPT: CONTRARY TO POLICY, CUSTOMS, MORALS AND EVEN BY LAW. RIGHTS THAT CANNOT BE WAIVED 1. Right to life – against the law and public policy 2. Right to future support (necessary to life 3. When the waiver abuse rights of third persons protected by law. CUI vs. Arellano University ISSUE: Whether the above contract between plaintiff and the defendant, whereby the former waived his right to transfer to another school without refunding to the latter the equivalent of his scholarships in cash, is valid or not. Ruling: The contract of waiver between the plaintiff and respondent is a direct violation of Memorandum No. 38 and hence null and void. Memorandum No. 38 merely incorporates a sound principle of public policy. The defendant uses the scholarship as a business scheme designed to increase the business potential of an education institution. Thus conceived it is not only inconsistent with sound policy but also good morals. The practice of awarding scholarship to attract students and keep them in school is not good custom nor has it received some kind of social and practical confirmation except in some private institution as in Arellano University. Wherefore, the decision appealed from is hereby reversed and another one shall be entered sentencing the defendant to pay the plaintiff the sum of P1,033.87, with interest thereon at the legal rate from September 1, 1954, date of the institution of this case, as well as the costs, and dismissing the defendant’s counterclaim. It is so ordered.



ARTICLE 7. Laws are repealed only by subsequent ones, and their violation or non-observance shall not be excused by disuse, or custom or practice to the contrary. When the courts declare a law to be inconsistent with the Constitution, the former shall be void and the latter shall govern. Administrative or executive acts, orders and regulations shall be valid only when they are not contrary to the laws or the Constitution. (5a) Laws are repealed: (a) Expressly. (b) Or impliedly (insofar as there are inconsistencies between a prior and a subsequent law)
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PERSONS AND FAMILY RELATIONS LAW WHAT HAPPENS WHEN A LAW IS REPEALED? How do you reckon the law? Renders the former law inoperative as of the time the repealing law took effect. Consequence: All the acts/transactions that took effect before the repealing law should remain valid because before it was repealed they were believed to be valid.



Framers of repealing law did not intend the obliteration of crime under old law neither to excuse criminal liability that arose from that offense



2.) A repealing law is a re-enacted statute Repeals the old one but at the same time incorporates the provision of the old as its own. Thus it penalizes the same act under its provisions.



EXCEPTION: 1. Penal law which is favorable to the accused 2. Total and Absolute Repeal – Renders inoperative so that all acts that occurred (criminal liability) a attached before the repeal ---> will be abrogated on the event of the enactment of the subsequent law.



There is no intention to obliterate the crime under the old law for why would it penalize the same act under the old law? PEOPLE VS. CONCEPCION The defendant, Venancio Concepcion, was the president of PNB. Under old charter- an officer of PNB is prohibited at the risk of criminal prosecution from obtaining loan directly or indirectly from the bank



People v Pimentel Prosecution of illegal possession of firearm and anti-subversion law.



Concepcion violated such by obtaining a loan in which he is a 40% part owner of such corporation.



SUBVERSION LAW: when the accused was arrested, trial proceeded and during the trial anti-subversion law was repealed such that subversive organization membership was no longer a crime. So the accused moved for the dismissal of the case on the ground that RA 1700 produced the effect of obliterating whatever criminal liability he incurred under the old R.A. 1700.



During the pendency of the case –charter of PNB was repealed and a new one took effect. Arguing that the new law has repealed the old law meant that Venancio should be acquitted because that means his crime under the old law for which he was prosecuted was deemed obliterated.



SC Decision: as a general rule – the repeal law takes effect only on the day it was deemed effective. But in this case, it was total and absolute such that it is very clear in the intent of the framers of the subsequent law was that to obliterate the crime and liability -decriminalize subversion. Dismissal of case pursuant to the total/absolute repeal of such law. But he was still liable for the illegal possession of firearm, nonetheless.



Conversely, if the intent is otherwise, this rule does not apply.



SC DECISION: The court believes that it was never the purpose or intention of the Legislature to release anyone from a crime committed under either one of the Acts, and, in particular, as to the offense described in the information. As stated upon the question here involved, each one of the legislative acts expressly prohibits the bank from loaning any of its money to an officer or director, and the only difference is found in the latter portion of section 29 of Act No. 2938, which, upon the undisputed facts, is not material to the question involved here.



2 instances:



And because the new law punishes the same act ---- obviously, Mr. Concepcion is still liable upon the acts which he has committed in violation of such law.



1.) When the repealing law contains a saving clause  saving clause- that portion of the law which expressly saves a part of the law being repealed as being left unaffected by the repealing law.



Thus, in such a Re-enacted statute: There is no abrogation of crime and abrogation of obligation that arises from it. When there are incompabilities/conflict between statutes:



BUSCAYNO vs. Military Commission Several personalities alleged to be members of subversive orgs (CPP and NPA). Arrested, charged and prosecuted of various offenses among which is the R.A. 1700.







The rule that the later statute prevails over the old one – applies only if the same laws are of the same nature (general –general; special-special)



During the trial, a new law was passed – revision of anti subversion law (which repealed RA 1700).







This is not so if the laws involved if both are not of the same nature – general and special:



Taking the principle of retroactive application for penal laws The accused filed a petition for habeas corpus – arguing that with the repeal of 1700 there is no more crime in case. SC: disagreed. Although it may be repealed by revised anti sub law but it expressly provides that cases/violations committed under the old law shall continue to be prosecuted to its logical conclusion prior to its repeal. Clearly provides saving clause.



1.



If the general law was enacted prior to the special law, the latter is considered the exception to the general law. Therefore, the general law, in general remains good law, and there is no repeal. (Lichauco v. Apostol), except insofar as the exception or special law is concerned. LICHAUCO VS APOSTOL
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PERSONS AND FAMILY RELATIONS LAW The cases relating to the subject of repeal by implication all proceed on the assumption that if the act of latter date clearly reveals an intention on the part of the lawmaking power to abrogate the prior law, this intention must be given effect; but there must always be a sufficient revelation of this intention, and it has become an unbending rule of statutory construction that the intention to repeal a former law will not be imputed to the Legislature when it appears that the two statute, or provisions, with reference to which the question arises bear to each other the relation of general to special. It is therefore idle to speculate whether in the case before us the Philippine Legislature may or may not have intended to modify or abrogate section 1770 of the Administrative Code at the time the amendment to section 1762 was enacted, for if any such intention was entertained, it was not revealed in a way that would justify a court in giving this intention effect.



complied with. (Francisco Chavez v. NHA, GR 164527, Aug. 15, 2007).



De Agbayani v. PNB SC: There is no dispute that for a longest time that PNB was legally enjoined from collecting by virtue of the moratorium law. While this was declared by a subsequent law – unconstitutional –thus, there were effects to such – that it did not TOLL the prescriptive period provided that PNB waived the right of obligation.



We may add, however, that, in the opinion of the majority of the Justices participating in this decision, the Legislature in amending section 1762 could not possibly have entertained a design to modify section 1770; for, as we have already shown, the abrogation of that provision, even as regards draft animals alone, would leave the animal industry of the Islands exposed to the danger incident to the unrestricted importation of infected animals from districts where rinderpest prevails. The unreasonableness of this interpretation of the amendatory law alone supplies sufficient warrant for rejecting it. The Legislature could not possibly have intended to destroy the effectiveness of quarantine as regards imported animals.



Filing of foreclosure was well within the prescriptive period because the prescriptive did not run during the moratorium law. YNOT vs. Intermediate Apellate court Having been repealed, should the new law hold the police, in performing his duty be confiscating the cattles from Ynot, criminally liable? SC: No. We agree with the respondent court, however, that the police station commander who confiscated the petitioner's carabaos is not liable in damages for enforcing the executive order in accordance with its mandate. The law was at that time presumptively valid, and it was his obligation, as a member of the police, to enforce it. It would have been impertinent of him, being a mere subordinate of the President, to declare the executive order unconstitutional and, on his own responsibility alone, refuse to execute it. Even the trial court, in fact, and the Court of Appeals itself did not feel they had the competence, for all their superior authority, to question the order we now annul.



Our conclusion then is that section 1770 of the Administrative Code remains in full force; and the determination of this question is we think necessarily fatal to the petitioner’s case.



2.



If the general law is enacted after the special law, the special law remains unless EFFECT:   



the general law provides that the special law is repealed if the general law covers the same subject matter of the special. Or there is a clear, necessary and irreconcilable conflict.



EFFECTS: 



Distinguish between Unconstitionality



REPEAL



and



Declaration



A law (A) was expressly repealed by a subsequent law (B). Such that after a while, the repealing law (B) is also repealed. First law (A) does not revive.



of



If repeal -> application should be prospective. Thus prior to such enactment are considered valid If rendered by court unconstitutional Art VIII – if a law is against the constitutional – VOID meaning it is non-existent and the rule here is a void law is no law at all; affords nothing, confers no rights, creates no office, void from the very beginning (ORTHODOX VIEW) MODERN VIEW – even if a law is declared unconstitutional, the law before it was declared unconstitutional was presumed to be valid and therefore being valid it may have produced effects, they cannot be ignored simply because It was declared unconstitutional. Operative Fact Doctrine This is when a legislative or executive act, prior to its being declared as unconstitutional by the courts, is valid and must be



Repealing law is repealed –



Before the repealing law was repealed – It was a perfectly valid law at such time. It did the repealing first (which rendered the first law diminished) before it was repealed by another subsequent law (C). 



Repealing law is declared unconstitutional – Declaring a repealing law unconstitutional would have an effect that as if it did not exist – Not producing a repeal to the first law. Thus, the first law, which the repealing law intended to repeal, shall continue to take effect as if it was not repealed at all.



While it is true that generally an unconstitutional law confers no right, creates no ofﬁce, affords no protection, and justifies no acts performed under it, there are instances when the operation and effects of the declaration of its unconstitutionality may be
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PERSONS AND FAMILY RELATIONS LAW relaxed or qualiﬁed because the actual existence of the law prior to such declaration is an operative fact and may have consequences which cannot justly be ignored. Thus, it has been held that although the Moratorium Law was eventually declared unconstitutional, it suspended the period Of prescription for actions to enforce the obligations covered by the moratorium. (Manila Motor Co., Inc. v. Flores, L-9396, Aug. 16, 1956).



What if the law is absent on such issue or presents obscurity?    







ARTICLE 8. Judicial decisions applying or interpreting the laws or the Constitution shall form a part of the legal system of the Philippines. (n)



Stephanie Astorga



Decisions only of the Supreme Court.



This absence of the law disallowing/allowing the use of the natural name of the mother of the adopted child. The purpose of the adoption is for the benefit of the adopted child. She is vested with rights ad benefits according to the legitimate child. Justice and rightness demand that the adoptive child is also allowed to use the surname of her mother.



STARE DECISIS – can only be invoked by the SC, respecting precedence.



Are judicial decisions laws?



Salvacion v Central Bank



While it is true that decisions which apply or interpret the Constitution or the laws are part of the legal system of the Philippines (Art. 8, Civil Code) still they are NOT laws, if this were so, the courts would be allowed to legislate contrary to the principle of separation of powers.  



The purpose of the foreign currency act is to encourage foreign depositor/investor byway of investment hoping to improve the Philippine economy. Question now, does the law apply to tourists who are temporarily staying. The law is silent on the matter and therefore it created a doubt..



Indeed, the courts exist in order to state what the law is, not for giving it.(Jus dicere, non jus dare). The interpretation placed upon the written law by a competent court has the force of law. (People v. Jabinal, L-30061, Feb. 27, 1974).



The interpretation placed by the Supreme Court upon a law constitutes, in a way, part of the law as of the date the law was originally passed, since the Court’s construction merely established the contemporaneous legislative intent that the interpreted law desired to effectuate. Article 9. No judge or court shall decline to render judgment by reason of the silence, obscurity, or insufﬁciency of the laws. (6) If the law is clear the judge is duty bound to abide it – even if it is against his personal beliefs, morals and etc. If there is a question of the wisdom of the law – court shall desist Veneracion Involving the crime of rape at that time, it was punishable of rape. He imposed reclusion perpetua because death penalty was against his religious belief. SC: Courts are duty bound to impose the law. DURA LEX SED LEX – the law may be harsh but it is the law. The harder the better. Take note also that not all human problems can be addressed by existing laws. When the law is silent upon a certain matter?



May refer to customs of the place Opinions of experts (recognized legal authorities) Foreign laws In case of doubt, the court would just have to render judgment in accordance to RIGHT and justice. The courts have to be attuned to this. BUT NEVER should a court deny a man right to be tried and heard in court if requirements have been duly accomplished and is justiciable for review.



SC resolved with art 10. It is to be presumed that right and justice are intended. The only way to serve right and justice to exclude currency deposit to transient tourists because this is the only way to satisfy the decision of the court so as to render a decision that is attuned to rightness justice… in so far as the victim is concerned.



ARTICLE 16: Real property as well as personal property is subject to the law of the country where it is situated. However, interstate ad testamentary successions both w/ respect to the order of succession and the amount of successional rights and to the intrinsic validity of the testamentary provisions, shall be regulated by the National law of the person whose succession is under consideration, whatever may be the nature of the property and regardless of the country wherein the said property may be found. (10A) 



LAW GOVERNING PROPERTIES – LEX REI SITAE o The law of the country where the real or personal property is located/situated shall be the governing law over such real property (after all, real property is attached to land). o Application: shares of stocks of a foreigner, even if personal property, can be taxed so long as the property is in the country. o TAKE NOTE; pursuant to this provision as a general rule all aspects of property are governed by lex rae sitae principle. Meaning the forms and solemnities of
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PERSONS AND FAMILY RELATIONS LAW



o



o



contracts involving property are governed by lex rei sitae. Even the extrinsic, governed by lex rae sitae and not article 17. Also the legal capacity of the involving the contracting parties having that real property contract. The intrinsic aspect of the contract, subject matter, terms and conditions, performance governed by lex re sitae (mortgage, prescription, registration, accretion, accession)



Do not apply LEX RAE SITAE. Only the law governing ordinary contracts is controlling on such matters. If something goes wrong – do not apply lex rae sitae (cleaning of house – contract of service; contractual relations between the parties) rd



3 exception – When the issue is not itself about the property but the issue is about the authority over the party



nd



EXCEPTION TO LEX REI SITAE below: 2 par o SUCCESSIONAL RIGHTS – NATIONALITY THEORY  Laws of the nationality of the deceased or successor shall govern.  Covers: order of succession, amount of succesional rights, intrinsic validity, capacity to succeed.  IT MIGHT INVOLVE PROPERTY BUT THIS IS THE EXCEPTION. 



Laurel v. Garcia Niponggo Property by virtue of the agreement bet. Japan and RP as compensation for the war damages. Niponggo was initially intended for diplomatic purposes to house diplomatic officers. Aquino government intended to dispose Nipongge property led by Salvador Laurel. In other words, the very nature of Niponggo property which is a public domain cannot be emulated for it belongs to the whole government of Filipino people. SC: It is error to argue applies to such case because the issue is not about the property as to ownership. The only issue is the authority of the government to sell the property



Defect of Art 16 par 2 (Successional rights) What if there be conflict between national law of 2 countries both having property of a citizen – The problem of unenforceability and ineffectiveness is nd precisely a defect on the 2 Par of Art 16. To eliminate possibility of “NO JURISDICTION” it is clear that Art 16 par 2 can apply ONLY TO PROPERTIES LOCATED IN THE PHILIPPINES.  







RENVOI PROBLEM – literally me”referring back” The problem arises when there is doubt as to whether a reference in our law (art XVI, par 2)or the national law of deceased – o reference to the internal of said foreign law o reference to the whole of the foreign law including its CONFLICTS LAW If one state involved follows the NATIONALITY and the other DOMICILARY === refer back to first state.



TO DO OTHERWISE: refer back again the matter of foreign country with the possibility that once again the problem will be refunded to us ---> would result to international football. CHRISTENSEN V AZNAR SC: when our court is confronted back with renvoi after referring back of the issue from the other state which we referred to the first state – we shall accept the referring back then we shall apply the internal law that will solve everything. ND



2



EXCEPTION –



INVOLVEMENT OF PROPERTY IS MERELY INCIDENTAL because the issue/relationship of parties is merely contractual in nature.



ARTICLE 17. The forms and solemnities of contracts, wills and other public instruments shall be governed by the laws of the country in which they are executed. When the acts referred to are executed before the diplomatic of consular officials of the Republic of the Philippines in a foreign country, the solemnities established in the Phil laws shall be observed in their execution. Prohibitive laws concerning persons, their acts or property, and those which have for their object of order, public policy and good customs shall not be rendered ineffective by laws or judgments promulgates, or by determinations or conventions agreed upon in a foreign country. (11a) 



DOCTRINE OF LEX LOCI CELEBRATIONIS - The law provides clearly that the FORMS and SOLEMNITIES of public instruments, wills and contracts shall be governed by the laws of the COUNTRY WHERE THEY ARE EXECUTED. (EXTRINSIC VALIDITY) o Valid when done orally or should it be in writing? o Should it be notarized? o Signed by at least 4 witnesses? o



EXCEPTION: o When the place where they made contract is merely incidental (determine the country where various of the contract provisions contain) and o Formalities for the Acquisition, Encumbering or Alienation of Property – Formalities of such (whether real/personal) shall however
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PERSONS AND FAMILY RELATIONS LAW remedies as expressly prohibited by the rules on civil procedure. On the contention of the petitioner that the English law should apply to the principal agreements that states that the mortgage does not lose its security interest by simply filing civil actions for sums of money, the court held that a foreign law must be properly pleaded and proved as fact. If not pleaded, the court will presume that the foreign law is the same as our local or domestic or internal law. This is the doctrine of processual presumption. Additionally, prohibitive laws concerning persons, their acts or property, and those which have for their object public order, public policy and good customs shall not be rendered ineffective by laws or judgments promulgated, or by determinations or conventions agreed upon in a foreign country. The public policy sought to be protected in the instant case is the principle imbedded in our jurisdiction proscribing the splitting up of a single cause of action. The principle imbedded in our jurisdiction proscribing the splitting up of a single cause of action is a public policy that is sought to be protected in this case. And accordingly, prohibitive laws are concerning persons, their acts or property, and those which have for their object public order, public policy and good customs promulgated or agreed upon in a foreign country, shall be rendered ineffective in this country.



be governed NOT by Lex Loci but by LEX RAE SITAE.



PRIMACY OF DOMESTIC LAW. ^ 



INTRINSIC VALIDITY OF CONTRACTS – It should be noted st that while the 1 paragraph speaks of forms and solemnities, no mention is made of the law that should govern the INTRINSIC VALIDITY OF CONTRACTS IN GENERAL. o The prevailing rule in Private IL is to consider lex loci voluntatis (the law of the place voluntarily selected). OR o lex loci intentionis (the law of the place intended by the parties to contract).



****as a general rule – generality of contracts. HOW IS THE COURT SUPPOSED TO DETERMINE EXPRESSLY AGREED??



CADALIN V POEA



It is not difficult to find this. It has become a standard in contracts that parties should put “choice of law” clause – in case of a dispute that may aries between the parties. MOST components of the contract country can be impliedly chosen as what to follow. -- Suppose this cannot be applied on a given situation where it cannot be determined then follow the law of the country which likely to uphold the validity of the contract should be applied.



LAWS CONCERNING PERSONS THEIR ACTS CANNOT BE RENDERED INEFFECTUAL BY THE CONVENTIONS OF A FOREIGN COUNTRY WHEN IT IS AGAINST SOUND POLICY. =JUST BECAUSE IT IS VALID ABRAOD DOESN’T MEAN ITS VALID HERE IN THE PHILS. BY VIRTUE OF PUBLIC POLICY. WHEN MORALITY COMES IN IT IS ALWAYS A PROBLEM.







Exception of lex voluntatis, it is not absolute: 1.



REASON is that public policy in the Phils. prohibits the same -a) Contract For the sale of human flesh even if valid where act was made cannot be given effect in the Phils. b) Absolute divorce granted to Filipinos abroad even if valid where it was given cannot be effective here in the Phils. and c) Living with another man besides lawful husband and his permission.



cannot agree on a country which has nothing to do with various components of the contract.



RULE OF EXTERRITORIALITY – Even if acts be done abroad, STILL – if executed before the Philippine Diplomatic and Consular officials, the solemnities of the Philippine laws shall be observed. o



o



The theory is that the act is being done within an EXTENSION of the PHIL. TERRITORY (the principle of exterritoriality) Under Int’l law, host countries waiver their jurisdiction over the premises of the diplomatic offices of another country located in the said host country.



ARTICLE 18. In matters which are governed by the Code of Commerce and Special laws their deficiency shall be supplied by the provisions of this code (16a) 



When the phils refers to a foreign law but cannot be applied because the application of the foreign law may contradict the sound policy or morals of our country Bank of America The court held that section 4 of the 1997 rules on civil procedure provides that if “two or more suits are instituted on the basis of the same cause of action, the filing of one or a judgment upon the merits in any one is available as a ground for the dismissal of the others.” A mortgagor creditor may pursue two remedies either to institute against the mortgagor debtor a personal action for collection of money or foreclosure of a mortgage but cannot avail of both remedies. In Philippine jurisdiction, these remedies are alternative and not cumulative. Thus, choosing a remedy is a bar to avail the other remedy. Plaintiff cannot split up a single cause of action by filing both



RULE RESPECTING PROHIBITIVE LAWS – RD THE 3 PARAGRAPH GIVES ONE EXCEPTION to the rule that a Foreign law, contract or judgment can be given effect.



SUPPLETORY NATURE – RULE IN CASE OF CONFLICT BETWEEN CIVIL CODE AND OTHER LAWS. o In case of conflicts with the code of Commerce or special laws, the CIVIL CODE shall only be SUPPLETORY, except of otherwise provided by the CIVIL CODE o







In GENERAL, therefore, in case of conflict ---- the SPECIAL LAW prevails over the Civil Code which is general in nature.



When Civil Code is SUPERIOR – There are instances when the Civil Code expressly declares itself superior to special laws. o COMMON CARRIERS o INSOLVENCY
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PERSONS AND FAMILY RELATIONS LAW  



In case of conflict, the new Civil Code applies but under another article, usurious transactions are governed by special laws. (Art 1175, Civil Code) Rule in Statutory Construction - The General Rule is that the special law governs in case of conflict.



CONFLICT OF LAWS



Diplomatic immunity RP and US MBA



Do not confuse with article 2 of RPC – while article 14 fleshes out the generality, Art 2 of RPC talks about territoriality. In so far as criminal jurisdiction is concerned- we abide to territoriality 



Art 14-17



Subjective territoriality principle – provides that our courts exercise crim juris where the crime started in the phils and finishes in other country (people v tulin)



What is a conflict of law? People v. Tulin MT Tabangao was sailing off in the water of mindoro, 7 heavily armed men took over the vessel and brought it to Singapore. In Singapore, unloaded the cargos and transferred it to another vessel. In the transfer of cargos, a foreigner supervised the transfer of cargos. After the commission of the crime, the accused returned in the Phils- he was convicted as accomplice to the crime. Jyung said that his alleged involvement only took place in Singapore.



Is also referred to as private international law. But make no mistake about it, conflict of law is not international law but domestic in character. It is part of the domestic law. Every country has its own body of laws. And every body of laws consists of 2 components – purely internal laws and the so called, conflict of laws rules.  



He joined the pirates only in Singapore. He invoked territoriality of principle. So the Supreme Court has no jurisdiction.



Municipal law - applies to cases which are domestic that does not involve foreign elements. Conflict of laws rule - is part of the domestic law or municipal law which directs the country’s court or other tribunal in cases that involve foreign elements WON to apply the foreign law or our law. Operative Element: Foreign element.



SC: even his involvement happened only in Singapore but his involvement was part of the crim process that started I the phils and continued until it was completed in Singapore. So he is still in the jurisdiction of the Phils. Court because his involvement was just a part of the criminal process.







When is there a foreign element, and therefore conflict of laws rules apply?



Objective territoriality principle – under this theory, Phils. Courts have jurisdiction to try and punish offenders completed in the Phils. Although they began abroad. US v. BULL



There is a foreign element when the dispute involves facts, transactions, events which occurred in/pertained to various (two or more) states and affected by the laws of the states concerned.



penal law to prioritize safety of cattles in transit The vessel sailed from Formosa to Phils. Allegedly, Bull failed ot comply to the law because caracaos were injured. He said he cannot be prosecuted under the Phil. Laws because he started from formosa where the cattles originated.



Ex: breach of contract of two contractors (korean, japanese) about a property in the philippines where the contract was made in hongkong.



SC: even though the crime started in formosa but it continued and finished in phils. It is still under the jurisdiction.



Or what about the issues of legal capacity?? OKAY SO, some of the conflict of laws rules in the Phils – art 14 15 16 17 Article 14 in relation to article 2 Generality in criminal law – our penal laws govern everyone who sojourns or resides in the Philippines (laws pertaining to safety and security). Without regard to nationality and citizenship and therefore can be prosecuted. Ex: a foreigner vacationing in bora commits a crime Exception: are those of treaty stipulations or laws of international law – immunity from criminal prosecution



Art 2 (1) RPC – territoriality talks about its jurisdiction which covers not only the archipelago but also to areas ….INTRATERRITORIAL APPLICATION. Still consistent with the territorial theory of penal law. BUT also against those committed the crimes outside of the territory: protective theory of crim law – the country which was affected of the commission of crime – has the jurisdiction to try and hear over the crime and the offender. *Extraterritorial application of the law. 1.



One who commits a crime onboard a phil ship/aircraft.
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PERSONS AND FAMILY RELATIONS LAW



2.



3.



4.



5.



Refers to vessel/airship registered in the Phils. Thos who should forge or counterfeit currency note of the RP or obligation issued by the republic of the Philippines (interest of the state gravely affected) – the state has jurisdiction Those who are guilty of acts in connection of intro or counterfeit coins, currency notes or obligation…(even dili forger) While being Public officers and employees exercising their official function so that if outside the function – this does not apply. Crimes against national security / law of nations.



conjugal partnership would have been dissolved and then liquidated, and the share of Mrs. Harden therein would have been fixed. However, this cannot take place, either now, or in the foreseeable future, owing to the aforementioned agreements between Mr. and Mrs. Harden, which were made for the evident purpose of defeating appellee's claim for attorney's fees.”



Laws of preferential application may provide for. – diplomats, heads of state according to RA 95 Diplomatic Immunity



Whether or not the contract in question has for its purpose to secure a decree of divorce, allegedly in violation of Articles 1305, 1352 and 1409 of the Civil Code of the Philippines.



People v tulin – Justification advanced by SC mr jung was acting piracy which is a crime against national security and the law of nation which is under number 5 Crasus is married to his wife before long, the wedding lasted longer than their marriage, Crassus realized that his wife is hot-tempered and extravagant. On the other hand, wife realized that Crassus is good for nothing. Went to US, obtained divorce and obtained Filed petition for nullity of marriage Ruled that marriage is valid, not only in so far as the Foreign Law is concerned but also US (Art 26 of FC) There is no plausible reason that Crasus may not be allowed to marry again under our law. SC: WON the divorce obtained by wife abroad was valid in so far as the Phil. Laws are concerned. Ruling: The wife even though living already at States, when wife obtained degree of divorce she was still a Filipino citizen.. not recognized in the Phil. So ARt. 26 cannot apply. 

 View more...
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