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NULLITY OF MARRIAGE UNDER MUSLIM LAW INTERIM SUBMISSION-FAMILY LAW ( Sem III)



 INTRODUCTION Marriage in Islam is essentially a social contract, and so long as it is contracted conforming to the stated requirements, it shall be deemed valid. The presence of an Imam at the function is not at all one of the stated requirements, but the marriage should be solemnized by someone who has been authorized to perform marriages by the parties or their guardians thereof consented.



The stated requirements of marriage in Islam are as follow: a)Full consent of both partners to the marriage b)expressing the above consent through ijab (offer) and qabul (acceptance) c)finally the presence of two reliable witnesses.



Apart from the above, in the case of females, their guardian’s consent has been considered essential for the validity of marriage according to the majority of imams and scholars. A mature woman is fully capable of contracting her own marriage. Thus in his view, marriages finalized without guardian’s consent shall be considered as valid so long the woman has chosen someone who is considered as compatible.Furthermore, scholars are also in general agreement to the fact that marriages should not remain a secret affair; rather they should be publicized. Another important integral of marriage is the bridal gift; although it is not essential to stipulate it in the marriage contract, nevertheless it must be paid either before consummation of marriage or after.The issue of contracting marriages in a society where Islamic laws are not enforced or recognized, it is also highly crucial to get the legal papers before marriage contract; for legal purposes, the marriage must be solemnized by someone who has been authorized by the law of the land to perform marriage. In the absence of such legalization, there is no guarantee of legal protection for anyone in the event of a dispute between the parties to the dispute.



 NULLITY OF MARRIAGES UNDER MUSLIM LAW Muslim Law treats the Marriage as Contract. Necessarily, therefore, like any other Contract, marriage is treated as 'Dissoluble' and that being so, Dissolution of Marriage is provided for in the Muslim Law right from its inception. The phraseology 'Dissolution of Marriage' requires explanation. The 'Dissolution of Marriage' is of very wide connotation. It includes (1) 'Decree of Nullity' and (2) 'Decree of Divorce'. Muslims are governed by their personal laws under which “Nikah” (i.e. marriage) is a contract and may be permanent or temporary and permits a man 4 wives if he treats all of them equally. To have a valid “Nikah” under the Muslim Law, presence of a Qazi (Priest) is not necessary. Merely a proposal in the presence and hearing of two sane males or one sane male and two sane female adults, all Muslims and acceptance of the said proposals at the same time constitute a valid Nikah under the Muslim Personal Law. A husband can divorce his wife without any reasons merely by pronouncing thrice the word “Talak”. However for a Muslim woman to obtain divorce certain conditions are necessary. While Decree of Divorce presupposes valid marriage, Decree of Nullity does not, on the footing that there being no marriage in the eyes of Law, the unholy alliance must end somewhere sometime! Further, grounds of Divorce and Decree of Nullity also differ - may not be entirely for example, impotency is the ground of Decree of Nullity because marriage presupposes sexual intercourse and if that is absent, marriage has to be nullity and, if not, at least it must result in Divorce! Whether it is Divorce or a Decree of Nullity, the effect is same, marriage is dissolved and parties to marriage stand separated from each other. When a marriage is declared as null as void in the eyes of the law, the marriage is considered to have been annulled. A marriage considered null and void:    



In the case of bigamy, that is, when a person has two spouses. If the age requirement for marriage has not been met. If specific legal requirements have not been met at the time the couple was wed. If the marriage is void from the very onset, then it is automatically considered null. However it needs to be declared null legally.



Perhaps and in all probability, it is for this reason that, in common parlance, Decree of Nullity is also taken as Divorce. But theres a fine distinction between the two. It is true that the Dissolution of Muslim Marriage Act, 1939 provides only for divorce and not for the Decree of Nullity but it turns to nothing because effect is same, Spouses stand separated - be it Decree of Nullity or Decree of Divorce.



There are six forms of divorce recognized under Islamic Law. They are Talaq, Talaq bu Tafweez, Kula and Mubaraat, Illah, Zibar and Lian. Talaq confers on Muslim husband the



privilege of being able to discard his wife whenever he chooses to do so for reasons good, bad or indifferent indeed for no reason at all. Talaq-i-Tufeez is the exercise of the right of divorce by the wife by virtue of the power delegated to her husband at the time of marriage or even thereafter, Kula and Maturate are two forms of dissolution of marriage by consent. It is thus a kind of divorce by mutual consent. Illah is a constructive divorce in which the husband swears not to have sexual intercourse with his wife for 4 months and abstains from doing so. Zihar is a mode of divorce in which the husband compares his wife with his mother or any other female within prohibited degree. Lian is a divorce in which there is imputation of adultery to the wife by the husband and the wife is entitled to file a suit for dissolution of marriage on the false charge of adultery. Marriage is null and void under the following conditions in Muslim Law: 1. Marriage of a Muslim woman with a non-Muslim is not permissible in Islam. Such a marriage, if takes place, has no religious status. Likewise, a Muslim man cannot marry a non-Muslim who does not follow any of the revealed scriptures, or an agnostic. 2. A Muslim cannot marry a man or woman who, though coming from a Muslim background, does not recognize the fundamental beliefs or tenets of Islam, or if he or she legalizes that which has been considered as haram in Islam. 3. A marriage is also rendered invalid if one of the spouses after marriage renounces Islam. 4. Since consent is a condition for the validity of marriage, where there is no consent, the marriage is considered null and void. 5. Marriage without parent’s consent can be a cause for the annulment of marriage, unless father’s objection is simply based on other than the valid considerations: that would be the case if they object to a marriage based on race, ethnicity, family status, wealth, etc. 6. Marriage of a person with impediments to marriage: as it would be the case for marrying close blood relations who are considered maharim (unmarriageable relatives) or milk relations as stated in the verse (Qur’an 4: 23). 7. Marriage with the intention of divorce or for other than the valid purpose of marriage such as marriage for legal papers, etc. 8. Temporary or conditional marriage is not valid. 9. Marriage of a woman during her ‘iddah or waiting period following divorce or death of her husband. 10. Asking a woman to divorce a married woman or vice versa in order to marry her or him.



11. If they place conditions in marriage, which are contrary with the fundamental objectives of marriage such as insisting on no consummation, or planning not to have children. 12. Since marriage is a sacred contract between man and woman, there is no room in Islam for the so-called same-sex marriage. Based on this, a secret marriage is not considered as valid. Since parents’ consent is a general condition, according to the majority of scholars, the marriage is deemed as invalid if there was no parental consent. However, if the parents’ objections are based on other than the criteria, acceptable in Islam as mentioned above, then marriage can be deemed as valid. There is no room in Islam for forced marriages since the consent of both parties is an essential condition.



/



 ANNULMENT OF ISLAMIC MARRIAGES According to Islamic jurisprudence, a man can divorce his wife at any time, in any place, and for any or no reason. However, a woman is given the right to request the religious judge (qadi) to annul (faskh) her marriage if she can prove that the marriage exhibits certain defects that make achieving the purposes of the marriage impossible. A husband’s impotence is ground for termination of marriage, provided that the condition lasts more than one year according to the Hanafi School of thought in Sunni Islam. In some cases, if the husband contracts leprosy, the wife may seek separation. At the spouse’s request, the religious judge may issue an order of annulment if the other party contracts serious communicable illness, whereby it becomes barrier to the enjoyment of marriage. Religious unsuitability is another barrier. According to Islamic Shari’a (law), a Muslim woman is not allowed to be married to a non-Muslim (Jewish or Christian or Hindu). A marriage of Muslim woman to non-Muslim man is subject to annulment by the religious court. Should a nonMuslim married woman convert to Islam; the religious judge may force the couple to separate and the marriage to be terminated. The non-Muslim husband is obligated to pay the necessary mahr and nafaqa (spousal support). A woman coerced, by person other than her father or paternal grand-father, to marry, may ask the religious judge to annul the marriage on the basis of “unsuitability” in class, education, wealth or others. She may also request an annulment if she was made to agree to an arranged marriage during her legal minority. In this case, she can ask a religious judge to annul her marriage provided the following conditions are met: (1) the marriage was arranged by a person other than her father or paternal grand-father; (2) she has to request the annulment as soon as she becomes in her majority. Request for termination of a marriage by the wife is permissible when the husband doe not support his wife with food, shelter and clothing (nafaqa) either due to poverty or he disappeared without leaving his wife with adequate support. However, opinions differ on this matter from one School of thought to another. The Hanafi School of jurisprudence does not encourage a divorce based on the husband’s inability to provide for spousal support (nafaqa). The Hanbali and Shafi’i Schools, for the purpose of maintaining a wife or let her go, agree with a request of termination of marriage by the wife. The Hanafi School allows a wife to be separated and her marriage be annulled only if she received confirmed news that her husband has divorced her legally, died, or changed his religion and became apostate, otherwise, the wife is considered still married no matter how long the husband is absent.



 DIVORCE UNDER MUSLIM LAW IN ISLAM the word most commonly employed for marriage isnikah, which means literally 'sexual intercourse'. As a legal term it denotes the situation resulting from a particular contract, entered into by a man and a woman, by which sexual intercourse between them becomes legitimate in the eyes of God and society. The only other mode of legitimizing this sexual relationship is by a man's purchasing a female slave, but this is a complicated discussion that cannot concern us here. Marriage as a legal institution is defined and described in terms of a number of 'pillars' (arkan) and 'statutes' (ahkam), which are discussed in what follows. The pillars are those elements of the marriage contract whose absence nullifies the contract. The statutes are the rules and regulations that govern the contract. The pillars of divorce differ according to the schools. The Hanafis and Hanbalis hold that there is only one pillar, i,e., the formula through which it takes place. In the view of the Shafi'is and Malikis, the pillars are (I) the existence of the husband and the wife, (2) the formula of divorce, and (3) the intention. The Shi'is maintain that the pillars are (1) the husband and wife, (2) the formula, and (3) two witnesses, The husband may divorce the wife, but not the reverse. In contrast to marriage, the wife's consent is not necessary. The man must be in possession of his rational faculties, have reached physical maturity (except in the Hanbali view), and be acting of his own free will (except according to the Hanafis). The Hanbalis maintain that a youth who has not reached puberty but who understands the meaning of divorce and its consequences may divorce his wife of his own accord; the Hanafis say that even if the formula is pronounced under duress, it is still valid. To the views shared with the other schools, the Shi'is add that the husband must pronounce the formula with the intent of divorcing his wife, although unlike the Shafi'is and Malikis, they do not make this a pillar of divorce. The wife must be a free woman, a permanent wife, and faithful, since there is no divorce in the case of a slave woman, a temporary wife (in Shi'ism), or an adulteress.The man must employ words in the formula that denote divorce directly or indirectly, though the Shi'is hold that the word 'divorce' itself must be employed. A dumb man may divorce his wife through gestures. The Malikis and Hanafis hold that a man may divorce his wife in writing.The formula must be pronounced three times in the manner described below. Divorce has two general categories depending on the time the man chooses to pronounce the formula: 'traditional' (sunni)divorce, which is permitted, and 'non-traditional' (bid'i) divorce, which is prohibited. Whether divorce is traditional or non-traditional depends upon the woman's state of ritual purity when the man pronounces the formula and his manner of reciting the formula. During menstruation and confinement after childbirth a woman is ritually impure, and she does not become pure again until her situation changes and she performs the major ablution (ghusl). For the traditional divorce to take place, she must be in a state of ritual purity and her husband must not have had sexual intercourse with her during her last menstrual period (this condition is added for reasons of precision, even though sexual intercourse during that time is forbidden) or from



the time she performed the major ablution after her period or confinement, According to the Shi'is, if the woman is in the state known as mustaraba (i,e., she is approaching menopause, her menstrual period is delayed, and she mayor may not be pregnant), the husband must wait three months in order to determine her condition, and only then can he divorce her. The man must pronounce the formula on three separate occasions separated by a specific period of time, as explained below. Although non-traditional divorce is forbidden with certain exceptions in the view of some schools, it may still take place. It is divided into several kinds: A divorce given while the woman is in (I) her menstrual period or (2) confinement, (3) A divorce given by pronouncing the formula three times on a single occasion; here the Shafi'is maintain that this form of divorce is permissible. (4) Divorce when the woman is ritually pure after menstruation, but sexual intercourse has taken place; the Malikis hold that this form of divorce is not forbidden, only reprehensible (makruh ). In spite of the fact that non-traditional divorce is forbidden, the Sunnis hold that the formula pronounced under any of the above conditions is still valid. However, the Hanafis and Malikis say that the man must return to his wife and consider himself as her husband; if he still desires to divorce her, he must wait until she has purified herself after her second menstrual period from the time he originally pronounced the formula and then pronounce it once more. If the man does not return to his wife, the divorce is valid, but the man has then definitely sinned against the shari'a;however, no punishment is to be inflicted in this world before the Day of Judgment,



The Shi'is maintain that non-traditional divorce is invalid, with the exception of the form in which a man pronounces the formula three times at once; such a divorce is then irrevocable. In certain cases, the temporal categories delineated by 'traditional' and 'non-traditional' do not apply. Thus a man may divorce at any time a woman with whom he has not consummated the marriage, a girl who has not reached puberty, a woman who has reached menopause, and a pregnant wife. In three of the schools, these types of divorce are considered traditional, while the Shafi'is and Hanbalis hold that they are outside the classification. According to three of the schools, divorce initiated by the wife (khul' and mubarat,discussed below), divorce as a result of 'forswearing' (I'la,below V), and divorce ordered by a qadi have no temporal conditions. The Malikis and Shi'is hold that these are types of traditional divorce with the same temporal conditions.For a divorce to become final, in most cases the man must pronounce the formula on three different occasions, as described below. Technically, his first and second pronouncements are also divorces, but they are 'revocable'(rij'i). Hence, divorce may be divided into the revocable and irrevocable (ba'in) forms. In the following cases, divorce is irrevocable: I. The divorce of a wife with whom marriage has not been consummated. 2. The divorce of a wife who has not yet reached puberty. 3. The divorce of a wife who has reached menopause.



4. Divorce initiated by the wife (khul' and mubarat ). 5. The third divorce after two revocable divorces. Once an irrevocable divorce has taken place, a man may not remarry his wife unless she first marries another man and consummates the marriage; having been divorced irrevocably from her second husband, she may then remarry her first. The second husband is known as the muhallil, as mentioned above. In such a situation, it would be normal practice for some sort of agreement to be made between the wife and her second husband. However, it is not permissible for a condition of subsequent divorce to be entered into the marriage contract. Outwardly the contract must be the same as for any permanent marriage. A woman who has been revocably divorced keeps the status of wife, and the husband may return to her and have sexual intercourse with her if he so wishes. But according to the Malikis, he must make the mental intention of returning to her before doing so; and according to the Shafi'is, he must express the intention verbally to his wife. It is permissible to include a condition of divorce in the marriage contract in certain cases. Hence, for example, a wife may stipulate that if her husband should marry a second wife, she will have the right to be divorced. Although only the man has the right to pronounce the formula of divorce, the woman may take the initiative in khul' andmubarat. These two terms are almost synonymous, but in the case of khul', the wife must have an aversion to her husband; inmuharat, there should be mutual aversion. In each case the wife agrees to pay her husband a certain amount of property in cash or kind if he divorces her. According to the Shi'is, the amount in muharat must not exceed the amount of the dower, while in khul' there are no conditions on the amount, These divorces are irrevocable, except according to the Shi'is, who hold that during her waiting period the woman may take back her property from her husband, in which case he has the right to conjugal relations. The Hanbalis maintain that khul' is a form of annulment, not divorce. Since these types of divorces are in reality a kind of contract, they require a declaration (ijab) and an acceptance (qabul).The woman must say something like: 'Divorce me in exchange for such and such', while the man must answer something like: 'I accept' or 'I divorce you'. The Sunnis hold that the husband may employ any number of words in the formula, such as 'divorce' or words derived from the same roots as khul' and muharat. The Shi'is say that the word 'divorce' itself must be employed. According to the Sunni schools, a third party may initiate a khul'divorce. In other words, he may offer the husband a sum in exchange for which the husband will divorce his wife. The Shi'is maintain that this is forbidden. The schools discuss in detail the nature of the property which may be exchanged in khul' and mubarat, differing on many minor points. In general it must be lawful and intrinsically valuable, like the property which constitutes the dower. If not, the divorce will be valid, but there is then a difference of opinion as to whether it is revocable or irrevocable.



The Waiting Period ('Idda) When a woman is divorced or her husband dies, she must wait for a prescribed period of time before she can remarry.If the woman's husband has died, the waiting period differs according to whether or not she is pregnant; if she is not, she must wait four months and ten days. Such things as her physical maturity, whether or not she has reached menopause, and whether or not the marriage has been consummated are irrelevant. If the woman is pregnant, according to the Sunnis her waiting period terminates when she gives birth to the child; according to the Shi'is, she must wait either four months and ten days or the term of her pregnancy, whichever is longer. If a woman's husband should be away on a journey when she hears of his death, according to the Sunni schools her waiting period begins on the date of his death; the Shi'is hold that it begins on the day she receives the news. The waiting period for divorce differs according to circumstances and the views of the different schools. A woman with whom the marriage has not been consummated has no waiting period. A girl less than nine years old has no waiting period according to the Hanbalis and the Shi'is; but the Malikis and Shafi'is hold that if she was mature enough to participate in sexual relations, she must wait three months; the Hanafis hold that in any case her waiting period is three months. A woman who has gone through menopause must wait three months in the view of the Sunni schools, but the Shi'is say that she has no waiting period. A woman who menstruates and who is not pregnant must wait either three tuhrs (periods of purification after menstruation) according to the Shi'is, Malikis, and Shafi'is, or three menstrual periods according to the Hanafis and Hanbalis. A woman who is old enough to menstruate but who does not or who is in the state of mustaraha must wait three months. A woman who is pregnant must wait until she has delivered her child. Forswearing (Ila') 'Forswearing' means to swear an oath in God's name not to have sexual relations with one's wife, either absolutely, or for a period of more than four months. Since the sharia forbids a husband from refraining from sexual intercourse with his wife for more than four months, once the four months have passed, the wife has a valid reason to have recourse to a qadhi. If the husband should break the oath, he must pay the expiation(kaffara) set by the law for the breaking of an oath. If he holds to his oath and the four months pass, the wife may go before aqadi and request that he clarify her marital situation. According to the wife's wishes, the qadi will either order the husband to return to his wife or to divorce her. If the husband is ordered to return to her but refuses, the qadi will then order him to divorce her. If he also refuses that, the qadil will grant her a revocable divorce. The Shi'is differ here by holding that the qadi does not have the right to grant divorce in the husband's stead; however, he can force the husband-by imprisonment or other means at his disposal-to take one of the two courses open to him, i.e., to return to her or divorce her. The Hanafis say that once the period of the husband's oath comes to an end, the woman is divorced irrevocably, without any need for the husband's pronouncement of the formula. The Shi'is hold that forswearing may not take place in the case of a virgin. The Sunni schools disagree and add that if her husband divorces her, the divorce is irrevocable.



Zihar In pre-Islamic times the Arabs practiced a form of divorce which amounted to the husband's reciting the formula, 'You are to me as my mother's back (zahr)', a practice referred to aszihar. Although Islam forbids zihar (cf. Qur'an 33:4, 58:2), if a man should recite this formula to his wife--or an equivalent formula, by substituting a reference to any other female forbidden to him-sexual intercourse with his wife is forbidden to him. Zihar's conditions are the same as those of divorce; hence in Shi'ism two witnesses must hear the formula recited. Sworn Allegation (Li'an) 'Sworn allegation' is a procedure whereby a man may take his wife before a qadi and either accuse her of infidelity or deny his fathering her child. The man then pronounces this formula four times: 'I testify before God that I speak the truth concerning what I say about this woman.' The qadi will then counsel the man concerning the gravity of his accusation. If he should repent of his words, he will receive the punishment for false accusation (eighty lashes). If he maintains the truth of his accusation, he must repeat a second formula four times: 'God's curse be upon me if I am a liar'. The judge then turns to the wife. She may either face the penalty for adultery (stoning to death) or repeat this formula four times: 'I testify before God that he is a liar'. The judge will counsel her concerning the gravity of falsely swearing before God. If she continues to maintain her innocence, she must pronounce a second formula four times: 'God's wrath be upon me if he is telling the truth '. If she refuses to pronounce the formula, she will suffer the penalty for adultery. After sworn allegation, the man and woman are forbidden to each other forever, without divorce. If the husband denies the parentage of a child, the child is illegitimate. If the man should ever repent of his allegation, he must suffer the penalty for false accusation. In case a child is involved, its legitimacy will then be restored; according to the Sunnis, in such a case the father and the child inherit from each other, but according to the Shi'is, the father may not inherit from



the child. The woman continues to be forbidden to the man.  MUSLIM MARRIAGE LAWS



Under Muslim personal law a suit has to be filed either by husband or wife on withdrawal from the society of other without lawful ground. No provision so far enabling parties to the marriage parties to the marriage to seek the remedy of judicial separation. No provision in Mohammedan Law for declaration of marriage as nullity for it can be annuted, though it may be repudiated by a Muslim wife and husband. Muslim Law recognizes two forms of divorce by mutual consent khul or khula (divorce at the request of wife) and Mubaraa or mubaraat (dissolution of marriage by agreement). Section 2 of the Dissolution of Muslim Marriage Act, 1939 Grounds for Muslim Woman. 1. Not heard for 4 years. 2. Failure to provide maintenance for two years.



3. 4. 5. 6. 7.



Husband sentenced for 7 years imprisonment or upwards. Failure to platform martial obligations for three years. Impotency at the time of marriage and continuation. Insanity for two years or suffering from leprosy or a virulent venereal disease. Marriage before attaining age of 15 years and repudiation before attaining the age of 18 years. 8. Cruelty in the form of habitually assaulting, associating with women of evil repute, force to lead an immoral life, interfering into the wife’s property, obstruction to observe her religious practice, not equally treating with other wives etc.,



The Dissolution of Muslim Marriage Act, 1939 enables a Muslim wife to seek divorce through court on the ground of, whereabouts of the husband are unknowns for 4 years, failure of husband to provide for the maintenance of the wife for 2 years, sentence of imprisonment of the husband for 7 years, failure to perform martial obligations, impotency of the husband, or insanity of the husband, Repudiation of marriage by the wife before attaining the of 18 years cruelty of the husband and any other ground relevant at that point of time. Under the "Women (Protection Of- Rights On Divorce) Act, 1986" spells out objective of the Act as "the protection of the rights of Muslim women who have been divorced by, or have obtained divorce from, their husbands." The Act makes provision for matters connected therewith or incidental thereto. It is apparent that the Act nowhere stipulates that any of the rights available to the Muslim women at the time of the enactment of the Act, has been abrogated, taken away or abridged. The Act lays down under various sections that distinctively lay out the criterion for women to be granted maintenance. Section (a) of the said Act says that divorced woman is entitled to have a reasonable and fair provision and maintenance from her former husband, and the husband must do so within the period of idda and his obligation is not confined to the period of idda.It further provides that a woman , if not granted maintenance can approach the Wakf board for grant as under section (b)which states that If she fails to get maintenance from her husband, she can claim it from relatives failing which, from the Waqf Board. An application of divorced wife under Section 3(2) can be disposed of under the provisions of Sections 125 to 128, Cr. P.c. if the parties so desire. There is no provision in the Act which nullifies orders passed under section 125, Cr. P.c. The Act also does not take away any vested right of the Muslim woman. All obligations of maintenance however end with her remarriage and no claims for maintenance can be entertained afterwards. The Act thus secures to a divorced Muslim woman sufficient means of livelihood so that she is not thrown on the street without a roof over her head and without any means of sustaining herself. Protection to Divorced WomenSub-section (1) of Section 3 lays down that a divorced Muslim woman is entitled to:



(a) a reasonable and fair provision and maintenance to be made and paid to her within the iddat period by her former husband; (b) where she herself maintains the children born to her before or after the divorce.



 DIVORCE, NULLITY, MARRIAGE AND MAINTENANCE In India, issues of marriage, nullity and divorce are governed by personal laws i.e laws enacted for different religious groups. These laws are specially designed keeping in mind the customs and traditions of the religion and are applicable only to people of that religion. Broadly, there are four personal laws viz., Hindu (including Sikhs, Jains, Buddhists) Christian, Muslim and Parsi laws. Consequently, there is no universal law governing all Indians in marriage related issues. In most of these laws, other than the Muslim law, a sound mind and the ability to understand the implications of marriage and the responsibilities thereof are the prerequisites of a valid marriage. Under the Muslim law, a marriage of a person with mental disability is valid if consent is given by the guardian on his or her behalf. Mental disorder is a ground for dissolution of marriage under a majority of the personal laws. The law relating to divorce is based on two main principles: Firstly, that the person is suffering



from a mental disorder of an incurable nature; secondly, that the person should be impossible as a result of the disorder. Similarly, for a suit for annulment to be successful, it is important to prove that the spouse was suffering from a mental disorder from the time of marriage and that this fact had been concealed. Therefore, even if it has been shown that the person was suffering from unsoundness of mind after marriage, for the grant of nullity it is important to show that the spouse also displayed abnormal behavior before the wedding. In all cases of this nature, it is evident that the Courts scrutinize evidence and documents before passing a judgment. The Court dismisses arguments that are backed only by reckless allegations unless they are supported and substantiated. For instance, merely proving an individual to be suffering from a mental disorder is not enough. While granting divorce, the Court looks at the circumstances on which divorce is being asked for and the degree and nature of the mental disorder. The court believes that the disorder should be of such a degree that it is becomes difficult to live with the person. Prognosis of the disorder, ie, whether it is curable and controllable or not is another important aspect that is often considered by the law. In cases of this nature, the opinion of a medical expert is always sought. Where mental condition of a spouse is the controversial issue, the Court has the authority to issue a direction for medical examination. The Court also looks at other circumstances before passing any judgment. If the individual has been cured of a previous illness or does not suffer from a mental disorder, which can be harmful for the person or others, the Court usually favors the weaker party. Irrespective of these checks and balances, people have made attempts to misuse this illness as a ground for getting out of their marriage. In one such case, the husband approached the Court seeking dissolution of his marriage on the grounds that his wife was suffering from a mental illness and that she was behaving abnormally since 15 days after the marriage. The Court held that as the claim was filed the case 4 years later it indicated that the nature of the problem was not of a nature that it was impossible for the two to live together. Similarly, a case was filed after 13 years of marriage against a wife stating that she was suffering from a mental disorder since the day of the wedding itself! The Court examined the wife and said that there was no evidence of a mental disorder and also commented that there might be other possible reasons for filing the divorce petition. Not surprisingly, the number of women approaching the Courts for divorce and annulment of their marriage on grounds of unsoundness of mind are negligible. However, there have been a few instances when women have come to the court it has been to defend themselves as the lower Court may have passed a judgment against them. The Higher Courts have been sympathetic towards the weaker party (mostly women) in the suit.



 LANDMARK JUDGEMENTS MOOLA v AULSEBROOK Area of law: Void marriages: putative marriages Facts: N and H had gone through a marriage ceremony in accordance with Islamic Law by a Priest who was not a marriage officer. Neither N nor H knew they had not been married by a marriage officer. Held: The marriage was putative (not void) even though the formalities had not been complied with. Therefore the children were legitimate. SOLOMONS v ABRAMS



Facts: H and N had married under Islamic Law. They both believed the marriage was lawful in terms of Islamic Law. They made no attempt to find out the requirements for validity under South African law. They wanted their marriage declared lawful. Held: Because the marriage officer was not lawful, the formalities had not been complied with. This was not a putative marriage.



A putative marriage is an exception to void marriages because it has some of the legal consequences of a valid marriage. a) children born of a putative marriage are legitimate (the court order is merely declaratory) b) as regards the patrimony (assets) of the parties If both were bona fide and community of profit and loss was excluded, they are married in community of property. If only one party was bona fide, the marriage will be in community of property, only if it is to the advantage of the innocent party. As soon as both parties become aware of the defect, the marriage automatically ceases to be putative. The court cannot declare a putative marriage valid, because the marriage is void.
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