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Description


Caltex (Philippines) vs CA 212 SCRA 448 August 10, 1992 Facts: On various dates, defendant, a commercial banking institution, through its Sucat Branch issued 280 certificates of time deposit (CTDs) in favor of one Angel dela Cruz who is tasked to deposit aggregate amounts.



c) Whether petitioner can rightfully recover on the CTDs? Held: The CTDs in question are not negotiable instruments. Section 1 Act No. 2031, otherwise known as the Negotiable Instruments Law, enumerates the requisites for an instrument to become negotiable, viz: (a) It must be in writing and signed by the maker or drawer;



One time Mr. dela Cruz delivered the CTDs to Caltex Philippines in connection with his purchased of fuel products from the latter. However, Sometime in March 1982, he informed Mr. Timoteo Tiangco, the Sucat Branch Manger, that he lost all the certificates of time deposit in dispute. Mr. Tiangco advised said depositor to execute and submit a notarized Affidavit of Loss, as required by defendant bank's procedure, if he desired replacement of said lost CTDs.



(b) Must contain an unconditional promise or order to pay a sum certain in money;



Angel dela Cruz negotiated and obtained a loan from defendant bank and executed a notarized Deed of Assignment of Time Deposit, which stated, among others, that he surrenders to defendant bank "full control of the indicated time deposits from and after date" of the assignment and further authorizes said bank to pre-terminate, set-off and "apply the said time deposits to the payment of whatever amount or amounts may be due" on the loan upon its maturity.



(e) Where the instrument is addressed to a drawee, he must be named or otherwise indicated therein with reasonable certainty.



In 1982, Mr. Aranas, Credit Manager of plaintiff Caltex (Phils.) Inc., went to the defendant bank's Sucat branch and presented for verification the CTDs declared lost by Angel dela Cruz alleging that the same were delivered to herein plaintiff "as security for purchases made with Caltex Philippines, Inc." by said depositor. Mr dela Cruz received a letter from the plaintiff formally informing of its possession of the CTDs in question and of its decision to pre-terminate the same. ccordingly, defendant bank rejected the plaintiff's demand and claim for payment of the value of the CTDs in a letter dated February 7, 1983. The loan of Angel dela Cruz with the defendant bank matured and fell due and on August 5, 1983, the latter set-off and applied the time deposits in question to the payment of the matured loan. However, the plaintiff filed the instant complaint, praying that defendant bank be ordered to pay it the aggregate value of the certificates of time deposit of P1,120,000.00 plus accrued interest and compounded interest therein at 16% per annum, moral and exemplary damages as well as attorney's fees. On appeal, CA affirmed the lower court's dismissal of the complaint, and ruled (1) that the subject certificates of deposit are non-negotiable despite being clearly negotiable instruments; (2) that petitioner did not become a holder in due course of the said certificates of deposit; and (3) in disregarding the pertinent provisions of the Code of Commerce relating to lost instruments payable to bearer. Issues: a) Whether certificates of time deposit (CTDs) are negotiable instruments? b) Is the depositor also the bearer of the document?



(c) Must be payable on demand, or at a fixed or determinable future time; (d) Must be payable to order or to bearer; and



The accepted rule is that the negotiability or non-negotiability of an instrument is determined from the writing, that is, from the face of the instrument itself. In the construction of a bill or note, the intention of the parties is to control, if it can be legally ascertained. While the writing may be read in the light of surrounding circumstances in order to more perfectly understand the intent and meaning of the parties, yet as they have constituted the writing to be the only outward and visible expression of their meaning, no other words are to be added to it or substituted in its stead. The duty of the court in such case is to ascertain, not what the parties may have secretly intended as contradistinguished from what their words express, but what is the meaning of the words they have used. What the parties meant must be determined by what they said. Petitioner's insistence that the CTDs were negotiated to it begs the question. Under the Negotiable Instruments Law, an instrument is negotiated when it is transferred from one person to another in such a manner as to constitute the transferee the holder thereof, and a holder may be the payee or indorsee of a bill or note, who is in possession of it, or the bearer thereof. In the present case, however, there was no negotiation in the sense of a transfer of the legal title to the CTDs in favor of petitioner in which situation, for obvious reasons, mere delivery of the bearer CTDs would have sufficed. Here, the delivery thereof only as security for the purchases of Angel de la Cruz (and we even disregard the fact that the amount involved was not disclosed) could at the most constitute petitioner only as a holder for value by reason of his lien. Accordingly, a negotiation for such purpose cannot be effected by mere delivery of the instrument since, necessarily, the terms thereof and the subsequent disposition of such security, in the event of non-payment of the principal obligation, must be contractually provided for. Government Service Insurance System v. Court of Appeals 170 SCRA 533, February 23, 1989 Facts: Private respondents, Mr. and Mrs. Isabelo R. Racho, together with spouses Mr. and Mrs Flaviano Lagasca, executed a deed of mortgage, dated November 13, 1957, in favor of petitioner GSIS and subsequently, another deed



of mortgage, dated April 14, 1958, in connection with two loans granted by the latter in the sums of P 11,500.00 and P 3,000.00, respectively. A parcel of land covered by Transfer Certificate of Title No. 38989 of the Register of Deed of Quezon City, co-owned by said mortgagor spouses, was given as security under the two deeds. They also executed a 'promissory note". On July 11, 1961, the Lagasca spouses executed an instrument denominated "Assumption of Mortgage," obligating themselves to assume the said obligation to the GSIS and to secure the release of the mortgage covering that portion of the land belonging to spouses Racho and which was mortgaged to the GSIS. This undertaking was not fulfilled. Upon failure of the mortgagors to comply with the conditions of the mortgage, particularly the payment of the amortizations due, GSIS extrajudicially foreclosed the mortgage and caused the mortgaged property to be sold at public auction on December 3, 1962. For more than two years, the spouses Racho filed a complaint against the spouses Lagasca praying that the extrajudicial foreclosure "made on, their property and all other documents executed in relation thereto in favor of the Government Service Insurance System" be declared null and void.



secured thereby were solely for the benefit of the Lagasca spouses. Contrary to the holding of the respondent court, it cannot be said that private respondents are without liability under the aforesaid mortgage contracts. The factual context of this case is precisely what is contemplated in the last paragraph of Article 2085 of the Civil Code to the effect that third persons who are not parties to the principal obligation may secure the latter by pledging or mortgaging their own property. So long as valid consent was given, the fact that the loans were solely for the benefit of the Lagasca spouses would not invalidate the mortgage with respect to private respondents' share in the property. The respondent court, erred in annulling the mortgage insofar as it affected the share of private respondents or in directing reconveyance of their property or the payment of the value. [G.R. No. 75908. October 22, 1999] FEDERICO O. BORROMEO, LOURDES O. BORROMEO and FEDERICO O. BORROMEO, INC, petitioners vs. AMANCIO SUN and the COURT OF APPEALS, respondents. PURISIMA, J.:



The trial court rendered judgment on February 25, 1968 dismissing the complaint for failure to establish a cause of action. However, said decision was reversed by the respondent Court of Appeals, stating that, although formally they are co-mortgagors, the GSIS required their consent to the mortgage of the entire parcel of land which was covered with only one certificate of title, with full knowledge that the loans secured were solely for the benefit of the appellant Lagasca spouses who alone applied for the loan.



At bar is a Petition for review on Certiorari under Rule 45 of the Revised Rules of Court seeking to set aside the Resolution of the then Intermediate Appellate Court[1], dated March 13, 1986, in AC-G.R. CV NO. 67988, which reversed its earlier Decision dated February 12, 1985, setting aside the Decision of the former Court of the First Instance of Rizal, Branch X, in Civil Case No. 19466.



Issues: Whether the respondent court erred in annulling the mortgage as it affected the share of private respondents in the reconveyance of their property? Whether private respondents benefited from the loan, the mortgage and the extrajudicial foreclosure proceedings are valid?



Private respondent Amancio Sun brought before the then Court of the First Instance of Rizal, Branch X, an action against Lourdes O. Borromeo (in her capacity as corporate secretary), Federico O. Borromeo and Federico O. Borromeo (F.O.B.), Inc., to compel the transfer to his name in the books of F.O.B., Inc., 23,223 shares of stock registered in the name of Federico O. Borromeo, as evidenced by a Deed of Assignment dated January 16, 1974.



Held: Both parties relied on the provisions of Section 29 of Act No. 2031, otherwise known as the Negotiable Instruments Law, which provide that an accommodation party is one who has signed an instrument as maker, drawer, acceptor of indorser without receiving value therefor, but is held liable on the instrument to a holder for value although the latter knew him to be only an accommodation party.



Private respondent averred[2] that all the shares of stock of F.O.B. Inc. registered in the name of Federico O. Borromeo belong to him, as the said shares were placed in the name of Federico O. Borromeo ‘only to give the latter personality and importance in the business world.’[3] According to the private respondent, on January 16, 1974 Federico O. Borromeo executed in his favor a Deed of Assignment with respect to the said 23,223 shares of stock.



The promissory note, as well as the mortgage deeds subject of this case, are clearly not negotiable instruments. These documents do not comply with the fourth requisite to be considered as such under Section 1 of Act No. 2031 because they are neither payable to order nor to bearer. The note is payable to a specified party, the GSIS. Absent the aforesaid requisite, the provisions of Act No. 2031 would not apply; governance shall be afforded, instead, by the provisions of the Civil Code and special laws on mortgages.



On the other hand, petitioner Federico O. Borromeo disclaimed any participation in the execution of the Deed of Assignment, theorizing that his supposed signature thereon was forged.



As earlier indicated, the factual findings of respondent court are that private respondents signed the documents "only to give their consent to the mortgage as required by GSIS", with the latter having full knowledge that the loans



‘After considering the testimonies of the two expert witnesses for the parties and after a careful and judicious study and analysis of the questioned signature as compared to the standard signatures, the Court is not in a position to declare that the questioned signature in Exh. A is a forgery. On the other hand, the



The antecedent facts are as follows:



After trial, the lower court of origin came out with a decision declaring the questioned signature on subject Deed of Assignment, dated January 16, 1974, as the genuine signature of Federico O. Borromeo; ratiocinating thus:



Court is of the opinion that the questioned signature is the real signature of Federico O. Borromeo between the years 1954 to 1957 but definitely is not his signature in 1974 for by then he has changed his signature. Consequently, to the mind of the Court Exhibit A was signed by defendant Federico O. Borromeo between the years 1954 to 1957 although the words in the blank were filled at a much later date.’[4] On appeal by petitioners, the Court of Appeals adjudged as forgery the controverted signature of Federico O. Borromeo; disposing as follows: ‘WHEREFORE, the judgment of the Court a quo as to the second cause of action dated March 12, 1980 is hereby reversed and set aside and a new judgment is hereby rendered: 1. Ordering the dismissal of the complaint as to defendant-appellants; 2. Ordering plaintiff-appellee on appellants’ counterclaim to pay the latter:



too aware of the crime committed by many an author called ‘plagiarism.’ But that did not deter him, nor bother him in the least. ‘He has never been a member of any professional organization of experts in his supposed field of expertise, because he said there is none locally. Neither is he on an international level.’[7] Acting on the aforesaid motion for reconsideration, the Court of Appeals reconsidered its decision of February 12, 1985 aforementioned. Thereafter, the parties agreed to have subject Deed of Assignment examined by the Philippine Constabulary (PC) Crime Laboratory, which submitted a Report on January 9, 1986, the pertinent portion of which, stated: ‘1. Comparative examination and analysis of the questioned and the standard signature reveal significant similarities in the freedom of movement, good quality of lines, skills and individual handwriting characteristics.



b) P 10,000.00 as exemplary damages;



2. By process of interpolation the questioned signature fits in and can be bracketed in time with the standard signatures written in the years between 1956 to 1959. Microscopic examination of the ink used in the questioned signature and the standard signature in document dated 30 July 1959 marked Exh. ‘E’ indicate gallotanic ink.’



c) P 10,000.00 as attorney’s fees.



xxx



3. Ordering plaintiff-appellee to pay the costs.’[5]



‘1. The questioned signature FEDERICO O. BORROMEO marked ‘Q’ appearing in the original Deed of Assignment dated 16 January 1974 and the submitted standard signatures of Federico O. Borromeo marked ‘S-1’ to ‘S-49’ inclusive were written BY ONE AND THE SAME PERSON.



a) P 20,000.00 as moral damages;



On March 29, 1985, Amancio Sun interposed a motion for reconsideration of the said decision, contending that Segundo Tabayoyong, petitioners’ expert witness, is not a credible witness as found and concluded in the following disposition by this Court in Cesar vs. Sandigan Bayan[6]: “The testimony of Mr. Segundo Tabayoyong on March 5, 1980, part of which is cited on pages 19-23 of the petition, shows admissions which are summarized by the petitioner as follows: ‘He never finished any degree in Criminology. Neither did he obtain any degree in physics or chemistry. He was a mere trainee in the NBI laboratory. He said he had gone abroad only once-to Argentina which, according to him ‘is the only one country in the world that gives this degree (?) … ‘People go there where they obtain this sort of degree (?) where they are authorized to practice (sic) examination of questioned documents.’ ‘His civil service eligibility was second grade (general clerical). His present position had to be ‘re-classified’ ‘confidential’ in order to qualify him to it. He never passed any Board Examination. ‘He has never authored any book on the subject on which he claimed to be an ‘expert.’ Well, he did ‘write’ a so-called pamphlet pretentiously called ‘Fundamentals of Questioned Documents Examination and Forgery Detection.’ In that pamphlet, he mentioned some references’ – (some) are Americans and one I think is a British, sir, like in the case of Dr. Wilson Harrison, a British’ (he repeated with emphasis). Many of the ‘theories’ contained in his pamphlet were lifted body and soul from those references, one of them being Albert Osborn. His pamphlet has neither quotations nor footnotes, although he was



2. The questioned signature FEDERICO O. BORROMEO marked ‘Q’ COULD HAVE BEEN SIGNED IN THE YEARS BETWEEN 1950-1957.’[8] After hearing the arguments the lawyers of record advanced on the said “Report” of the PC Crime Laboratory, the Court of Appeals resolved: "xxx 1) to ADMIT the Report dated Jan. 9, 1986 of the PC Crime Laboratory on the Deed of Assignment in evidence, without prejudice to the parties’ assailing the credibility of said Report; 2) to GIVE both parties a non-extendible period of FIVE (5) DAYS from February 27, 1986, within which to file simultaneous memoranda.’[9] On March 13, 1986, the Court of Appeals reversed its decision of February 12, 1985, which affirmed in toto the decision of the trial court of origin; resolving thus: “WHEREFORE, finding the Motion for Reconsideration meritorious, We hereby set aside our Decision, dated February 12, 1985 and in its stead a new judgment is hereby rendered affirming intoto the decision of the trial Court, dated March 12, 1980, without pronouncement as to costs. SO ORDERED.”[10]



Therefrom, petitioners found their way to this court via the present Petition; theorizing that: I. THE RESPONDENT COURT ERRED IN HOLDING THAT WHEN PETITIONER AGREED TO THE SUGGESTION OF RESPONDENT COURT TO HAVE THE QUESTIONED DOCUMENT EXAMINED BY THE PC CRIME LABORATORY THEY COULD NO LONGER QUESTION THE COMPETENCY OF THE DOCUMENT. II THE COURT OF APPEALS ERRED IN HOLDING THAT THE QUESTIONED DOCUMENT WAS SIGNED IN 1954 BUT WAS DATED IN 1974. III THE COURT OF APPEALS ERRED IN HOLDING THAT THE SIGNATURE OF FEDERICO O. BORROMEO IN THE DEED OF ASSIGNMENT (EXHIBIT “A” ) IS A GENUINE SIGNATURE CIRCA 1954-1957. The Petition is barren of merit. Well-settled is the rule that “factual finding of the Court of Appeals are conclusive on the parties and not reviewable by the Supreme Court – and they carry even more weight when the Court of Appeals affirms the factual findings of the trial court.” [11] In the present case, the trial court found that the signature in question is the genuine signature of Federico O. Borromeo between the years 1954 to 1957 although the words in the blank space of the document in question were written on a much later date. The same conclusion was arrived at by the Court of Appeals on the basis of the Report of the PC crime Laboratory corroborating the findings of Col. Jose Fernandez that the signature under controversy is genuine. It is significant to note that Mr. Tabayoyong, petitioners’ expert witness, limited his comparison of the questioned signature with the 1974 standard signature of Federico O. Borromeo. No comparison of the subject signature with the 1950 1957 standard signature was ever made by Mr. Tabayoyong despite his awareness that the expert witness of private respondent, Col. Jose Fernandez, made a comparison of said signatures and notwithstanding his (Tabayoyong’s) access to such signatures as they were all submitted to the lower Court. As correctly ratiocinated[12] by the Court of origin, the only conceivable reason why Mr. Tabayoyong avoided making such a comparison must have been, that even to the naked eye, the questioned signature affixed to the Deed of Assignment, dated January 16, 1974, is strikingly similar to the 1950 to 1954 standard signature of Federico O. Borromeo, such that if a comparison thereof was made by Mr. Tabayoyong, he would have found the questioned signature genuine. That the Deed of Assignment is dated January 16, 1974 while the questioned signature was found to be circa 1954-1957, and not that of 1974, is of no moment. It does not necessarily mean, that the deed is a forgery. Pertinent records reveal that the subject Deed of Assignment is embodied in a blank form



for the assignment of shares with authority to transfer such shares in the books of the corporation. It was clearly intended to be signed in blank to facilitate the assignment of shares from one person to another at any future time. This is similar to Section 14 of the Negotiable Instruments Law where the blanks may be filled up by the holder, the signing in blank being with the assumed authority to do so. Indeed, as the shares were registered in the name of Federico O. Borromeo just to give him personality and standing in the business community, private respondent had to have a counter evidence of ownership of the shares involve. Thus the execution of the deed of assignment in blank, to be filled up whenever needed. The same explains the discrepancy between the date of the deed of assignment and the date when the signature was affixed thereto. While it is true that the 1974 standard signature of Federico O. Borromeo is to the naked eye dissimilar to his questioned signature circa 1954-1957, which could have been caused by sheer lapse of time, Col. Jose Fernandez, respondent’s expert witness, found the said signatures similar to each other after subjecting the same to stereomicroscopic examination and analysis because the intrinsic and natural characteristic of Federico O. Borromeo’s handwriting were present in all the exemplar signatures used by both Segundo Tabayoyong and Col. Jose Fernandez. It is therefore beyond cavil that the findings of the Court of origin affirmed by the Court of Appeals on the basis of the corroborative findings of the Philippine Constabulary Crime Laboratory confirmed the genuineness of the signature of Federico O. Borromeo in the Deed of Assignment dated January 16, 1974. Petitioners, however, question the “Report” of the document examiner on the ground that they were not given an opportunity to cross-examine the Philippine Constabulary document examiner; arguing that they never waived their right to question the competency of the examiner concerned. While the Court finds merit in the contention of petitioners, that they did not actually waived their right to cross-examine on any aspect of subject Report of the Philippine Constabulary Crime Laboratory, the Court discerns no proper basis for deviating from the findings of the Court of Appeals on the matter. It is worthy to stress that courts may place whatever weight due on the testimony of an expert witness.[13] Conformably, in giving credence and probative value to the said “Report” of the Philippine Constabulary Crime Laboratory, corroborating the findings of the trial Court, the Court of Appeals merely exercised its discretion. There being no grave abuse in the exercise of such judicial discretion, the findings by the Court of Appeals should not be disturbed on appeal. Premises studiedly considered, the Court is of the irresistible conclusion, and so holds, that the respondent court erred not in affirming the decision of the Regional Trial Court a quo in Civil Case No. 19466. WHEREFORE, the Petition is DISMISSED for lack of merit and the assailed Resolution, dated March 13, 1986, AFFIRMED. No pronouncement as to costs. SO ORDERED. Philippine Education Co. Inc. vs. Soriano (GR L-22405, 30 June 1971)



Facts: On 18 April 1958 Enrique Montinola sought to purchase from the Manila Post Office 10 money orders of P200.00 each payable to E. P. Montinola with address at Lucena, Quezon. After the postal teller had made out money orders numbered 124685, 124687-124695, Montinola offered to pay for them with a private check. As private checks were not generally accepted in payment of money orders, the teller advised him to see the Chief of the Money Order Division, but instead of doing so, Montinola managed to leave the building with his own check and the 10 money orders without the knowledge of the teller. On the same date, 18 April 1958, upon discovery of the disappearance of the unpaid money orders, an urgent message was sent to all postmasters, and the following day notice was likewise served upon all banks. instructing them not to pay anyone of the money orders aforesaid if presented for payment. The Blank of America received a copy of said notice 3 days later. On 23 April 1958 one of the above mentioned money orders numbered 124688 was received by Philippine Education Co. as part of its sales receipts. The following day it deposited the same with the Bank of America, and one day thereafter the latter cleared it with the Bureau of Posts and received from the latter its face value of P200.00. On 27 September 1961, Mauricio A. Soriano, Chief of the Money Order Division of the Manila Post Office, acting for and in behalf of Post-master Enrico Palomar, notified the Bank of America that money order 124688 attached to his letter had been found to have been irregularly issued and that, in view thereof, the amount it represented had been deducted from the bank’s clearing account. For its part, on August 2 of the same year, the Bank of America debited Philippine Education Co.’s account with the same amount and gave it advice thereof by means of a debit memo. On 12 October 1961 Philippine Education Co. requested the Postmaster General to reconsider the action taken by his office deducting the sum of P200.00 from the clearing account of the Bank of America, but his request was denied. So was Philippine Education Co.’s subsequent request that the matter be referred to the Secretary of Justice for advice. Thereafter, Philippine Education Co. elevated the matter to the Secretary of Public Works and Communications, but the latter sustained the actions taken by the postal officers. In connection with the events set forth above, Montinola was charged with theft in the Court of First Instance of Manila (Criminal Case 43866) but after trial he was acquitted on the ground of reasonable doubt. On 8 January 1962 Philippine Education Co. filed an action against Soriano, et al. in the Municipal Court of Manila. On 17 November 1962, after the parties had submitted the stipulation of facts, the municipal court rendered judgment, ordering Soriano, et al. to countermand the notice given to the Bank of America on 27 September 1961, deducting from said Bank’s clearing account the sum of P200.00 representing the amount of postal money order 124688, or in the alternative, to indemnify Philippine Education Co. in the said sum of P200.00 with interest thereon at the rate of 8-1/2% per annum from 27 September 1961 until fully paid; without any pronouncement as to costs and attorney’s fees.” The case was appealed to the Court of First Instance of Manila where, after the parties had resubmitted the same stipulation of facts, the appealed decision dismissing the complaints with costs, was rendered. Philippine Education Co. appealed.



their own postal statutes, in the absence of any special reason justifying a departure from this policy or practice. The weight of authority in the United Status is that postal money orders are not negotiable instruments, the reason behind this rule being that, in establishing and operating a postal money order system, the government is not engaging in commercial transactions but merely exercises a governmental power for the public benefit. Some of the restrictions imposed upon money orders by postal laws and regulations are inconsistent with the character of negotiable instruments. For instance, such laws and regulations usually provide for not more than one endorsement; payment of money orders may be withheld under a variety of circumstances. G.R. No. L-7271 August 30, 1957 PHILIPPINE NATIONAL BANK, Plaintiff-Appellant, vs. JOSE ZULUETA, Defendant-Appellee. In the Manila court of first instance, the Philippine National Bank sued the defendant upon a letter of credit and a draft for the amount of $14,449.15. Although willing to pay the equivalent in pesos of the draft, plus bank charges, the defendant objected to the 17% excise tax imposed by Republic Act No. 601 which the Bank tried to collect. Both documents, he contended, had been issued and had matured before the approval of said Act, therefore the excise tax should not be charged. After the trial, the court rendered judgment exempting defendant from the 17% excise tax; but ordered him to deliver to plaintiff the sum of P37,622.11 plus daily interest of P3.9938 on P29,154.55 beginning from January 9, 1953. The plaintiff appealed, insisting on the right to collect 17% excise or exchange tax. This is the only issue between the parties now.



Issue: Whether the postal money order is a negotiable instrument.



For a statement of the facts we may quote from plaintiff's brief. "On October 26, 1948, Defendant-Appellee applied for a commercial letter of credit with PlaintiffAppellant, Philippine National Bank (Manila) and was granted L/C No. 35171 (Exhibit "B") on November 6, 1948, in favor of Otis Elevator Co., 260 Eleventh Avenue, New York City, U.S.A., for $14,449.15 for the purchase of an electric passenger elevator; on May 17, 1949, and under the said letter of credit (Exhibit "B"), Otis Elevator Co. drew a 90 day sight draft for $14,449.15 (Exhibit "A") which draft was duly presented to and accepted by Defendant-Appellee on July 6, 1949. Said acceptance matured on October 4, 1949. Upon DefendantAppellee's signing a 90 day trust receipt (Exhibit "C") on June 3, 1949, PlaintiffAppellant released to Defendant-Appellee the covering documents of the shipment. In the meantime, debit advice (Exhibit "G") was received from Plaintiff-Appellant's New York Agency to the effect that it advanced or paid the draft (Exhibit "A") to Otis Elevator Co. on May 17, 1949, and charged PlaintiffAppellant the sum of $14,467.21 representing the face value of the draft (Exhibit "A") plus $18.06 as 1/8 of 1% commission. After the maturity date (October 4, 1949) Plaintiff-Appellant presented the draft to Defendant-Appellee for payment but the latter failed, neglected and refused to pay.



Held: Philippine postal statutes were patterned after similar statutes in force in the United States . For this reason, Philippine postal statutes are generally construed in accordance with the construction given in the United States to



During its special session in January, 1951, Congress passed House Bill No. 1513, now Republic Act No. 601, approved on March 28, 1951, imposing a 17% special excise tax (otherwise known as foreign exchange tax) on the value in



Philippine peso of foreign exchange sold by the Central Bank of the Philippines or its authorized agents. Plaintiff-appellant, as any other commercial bank in the Philippines, is an authorized agent of the Central Bank of the Philippines. On October 17, 1952, and January 18, 1953, Plaintiff-Appellant sent bills or statements of collection (Exhibits "D" and "D-1") to Defendant-Appellee but the latter failed and refused to effect payment thereof. In those statements, the sum of P4,955.74 was included representing the 17% special excise tax on the peso value of the draft for US $14,449.15 (Exhibit "A"), . . . . Defendant's application for a letter of credit party read as follows: Please arrange by cable for the establishment of an Irrevocable Letter of Credit on New York in favor of Otis Elevator Co., 260 Eleventh Avenue, New York City for account of Ho. Jose C. Zulueta for the sum of FOURTEEN THOUSAND FOUR HUNDRED FORTY-NINE AND 15/100 ($14,449.15) DOLLARS against drawn at NINETY DAYS accompanied by shipping documents covering of One COMPLETE ELECTRIC PASSENGER ELEVATOR . . . Drafts must be drawn and presented or negotiated not later than May 31, 1949.



Admittedly, defendant's responsibility is for $14,449.15 due in Manila on October 4, 1949 (plus bank fees). He is under obligation to deliver such amount in pesos as were the equivalent of $14,449.15. At what rate of exchange? The rate prevailing on the day of issuance, day of acceptance, day of maturity, the day suit is filed, or that prevailing on the day judgment is rendered requiring him to pay? Herein lies the center of the controversy. Appellant will win this appeal only if the rate on the last days above mentioned is held to be the legal rate. The document is negotiable and is governed by the Negotiable Instruments Law. But this statute does not certain any express provision on the question. We know the draft is a foreign bill of exchange, because, drawn in New York, it is payable here. (See. 129 Negotiable Instruments Law.) We also know that although the amount payable is expressed in dollars - not current money here it is still negotiable, for it may be discharged with pesos of equivalent amount 3. The problem arises when we try to determine the "equivalent amount", because the rate of exchange fluctuates from day to day. There are decisions in America to the effect that, "the rate of exchange in effect at the time the bill should have been paid" controls. (11 C.J.S. p. 264.)



IN CONSIDERATION THEREOF, I/we promise and agree to pay you at maturity in Philippine Currency, the equivalent of the above amount or such portion thereof as may be drawn or paid upon the faith of said credit, together with your usual charges, and I/we authorize you and your respective correspondents to pay or to accept drafts under this credit, . . .



Such decisions agree with the provisions of the Bills of Exchange Act of England4 and could be taken as enunciating the correct principle, inasmuch as our Negotiable Instruments Law, practically copied the American Uniform Negotiable Instruments Law which in turn was based largely on the Bills of Exchange Act of England of 1882. In fact we practically followed this rule inWestminster Bank vs. K. Nassor, 58 Phil. 855.



And the draft issued thereunder (Exhibit A) was negotiable and addressed to herein defendant as the drawee.



There is one decision applying the rate of exchange at the time judgment is entered. (11 C. J. S. p.264.) 5



From plaintiff's statement of its position it is not clear whether recovery is demanded upon the letter of credit, or upon the draft Exhibit A. Plaintiff may, undoubtedly, proceed on either cause of action. (See Art. 571 Code of Commerce; Sec. 51 Negotiable Instruments Law.)



This decision however seems not to have taken into account the Bills of Exchange Act above mentioned. And we have rejected its view in the Westminster case, supra. Furthermore it related to a bill expressly made payable in a foreign currency - which is not the case here. And the theory would probably produce undesirable effects upon commercial documents, for it would make the amount uncertain, the parties to the bill not being able to foresee the day judgment would be rendered.6



Had the plaintiff elected to recover on said letter of credit, then it would meet with the doctrines in Araneta vs. Philippine National Bank, 95 Phil., 160, 50 Off. Gaz., (11) 5350), According to the majority opinion in that case, plaintiff should receive the equivalent in pesos, on May 17, 1949, of what the New York Agency paid to Otis Elevator, i.e. $14,467.21 (plus bank fees of course.) According to the minority opinion, the equivalent in pesos of the same amount of dollars on October 4, 1949. No. 17% tax on both dates. In converting dollars into pesos, no 17% exchange tax would be imposable, since it was created only in March 1951. The plaintiff knows the case, for it was a party to it; and anticipating, in this appeal, the obvious conclusions, it insists not so much on the letter of credit, as on the bill of exchange Exhibit A1 . As stated before, such draft was drawn by Otis Elevator Co. in New York. It was addressed to defendant as drawee, who is due course accepted it. There is no, question that upon accepting it, defendant became a party primarily liable2; and the holder (Philippine National Bank) may sue him, even if there had been no presentation for payment on the day of maturity. (Sec. 70 Negotiable Instruments Law.)



But the appellant argues, the defendant had promised to pay $14,419.15 in dollars; therefore he must be ordered to pay the sum in dollars at current rates plus 17%. The argument rests on a wrong premise. Defendant had not promised to pay in dollars. He agreed to pay the equivalent of $14,419.15 dollars, in Philippine currency 7. But if we admit that defendant had agreed to pay in dollars, then we have to apply Republic Act No. 529 and say that his obligation "shall be discharged in Philippine currency measured at the prevailing rates of exchange at the time the obligation was incurred."



Now then, Zulueta's obligation having been incurred8 before the creation of the 17% tax, it may not be validly burdened with such tax, because the law imposing it could not be deemed to have impaired obligations already existing at the time of its approval.. The plaintiff's theory seems to be that in remitting dollars to its New York Agency, after it collects from the defendant, it has to pay for the said excise tax.9 The trial judge expressed the belief that such amount had been remitted before the enactment of Republic Act 601, because considering the practice of banks of replenishing their agencies abroad with necessary funds, he deemed it improbable that the Manila Office of the Bank - in two years had not reimburse its New York Agency for the amount advanced on account of the draft Exhibit A. This belief most probably accorded with reality; because as early as May 17, 1949 (Exhibit G) the New York Agency had "charged" the amount of this draft against the account of the Manila office there, - which means the Agency had reimbursed itself the amount of the draft out of the funds of the Manila Office then in its possession (in New York) or coming to its possession afterwards. And it is unbelievable that in two years the Manila office never had in New York sufficient funds to effect the reimbursement. In fact, the statement of account rendered by plaintiff to defendant on October 17, 1952, (Exhibit D) enumerated these charges: To your acceptance amounting to



$14,449 .15



Plus: Remitter's Commission



Converted at 3/4 %



18.06 $14,567 .21 P29,151 .43



5% int. 5/17/49-10/19/52-1251 da.



10% comm. on $14,449.15 Documentary stamps Air Mail 17% Excise Tax on P29,151.43



4,995.6 8 P34,147 .11 2,911.5 1 8.70 2.00 4,955.7 4



necessarily impllies that in accordance with Exhibit G, the New York Agency had been reimbursed of the draft's amount (or such amount was remitted) on May 17, 1949.10 Now, in May 1949 no 17% exchange tax was payable upon such remittance; and the Manila office did not pay it. Therefore Zulueta should not pay it too. In view of the foregoing the judgment will be affirmed, with costs against appellant. So ordered. virtual law library Paras, C.J., Padilla, Montemayor and Bautista Angelo, JJ., concur. Separate Opinions REYES, A., J., concurring: Plaintiff in this case seeks reimbursement in Philippine currency for the amount in dollars advanced by it through its New York agency to meet a draft drawn against defendant and accepted by the latter for a valuable consideration. Plaintiff's to such reimbursement is not questioned. What is disputed is its pretended right to add to the amount of the draft the excise tax of 17 % which plaintiff would had to pay to the Government if it were to remit now to New York the necessary amount of dollars that its agency there had paid on the draft. I cannot bring myself to believe that it is only now that plaintiff has thought of sending dollars to New York to replace the amount advanced by its agency. As intimated in the majority opinion and in consonance with good banking practice, the necessary remittance must have been effected long ago, that is, long before the creation of the excise tax on foreign exchange in March, 1951. Plaintiff, therefore, could not have paid such tax, and not having done so it has no right to get reimbursement therefore from defendant. I do not think that defendant could be legally made to pay more than what plaintiff had actually advanced for him, aside from commission and other charges, on the theory that the Philippine peso has depreciated in value with respect to the American dollar. Legally, it has not. The legal rate of exchange between the two currencies is still two to one. What happened is that with the creation of the excise tax in 1951, it would now be more costly to remit dollars abroad. But why should plaintiff make that remittance now when, as already stated, it must have already done so long before the creation of the excise tax on foreign exchange? Lastly, a debtor cannot be charged with bad faith for refusing to pay that which he should not pay. FELIX, J., concurring:



Other charges 3.00 From the above it may be deduced that the amount of the draft had been remitted or paid to the New York Agency in May 1949, for the reason that Zulueta is charged with remitter's commission" and 5% interest on the amount of the draft (and such commission) beginning from May 17, 1949. This



The decision rendered in this case, penned by Mr. Justice Cezar Bengzon, perfectly reflects and delivers the opinion of the majority of this Court and I subscribe to each and every statement made and argument adduced therein. This being so, it would seem that any concurring or supporting opinion is quite superfluous and I would not have taken the task of writing further in the matter were it not for the fact that in the dissenting opinion it is stated that:



It cannot be justly contended that if a debtor had borrowed, say $10,000, the lender should be satisfied with eight or nine thousand. Yet that is what the majority's decision actually amounts to.



the defendant failed to satisfy then his obligation, he could be held liable to pay in addition thereof, the corresponding interests for the period of default and nothing else. And that is precisely what defendant is willing to pay.



The writer further says that:



From the foregoing, I hope to have made clear my stand on the matter.



the majority opinion has the merit of giving the bank a costly lesson on the advantages of not considering political influence in the making and collecting of its loans; but I am afraid the experience will be too quickly forgotten to even palliate the sacrifice of fundamental justice to technical considerations.



REYES, J.B.L., dissenting: As I view it, the question before this court is whether it is the lender or the defaulting borrower who should bear the added cost of the depreciation of the peso in relation to the dollar.



I, certainly, cannot leave these statements pass unanswered. To begin with, I might say that if any lesson has been given by the majority of this court to the plaintiff bank, it is not in this case but in the case of Araneta vs. The Philippine National Bank (G.R. No. L-4633, May 31, 1954), cited in the majority decision, where the latter was a party to that case and a similar doctrine was laid down. Coming now to the bone of contention, I notice that the dissenting Justice views the matter involved in the controversy as a loan and submits that the question really at issue can be boiled down to the proposition of "whether it is the lender or the borrower who should bear the added cost of the depreciation of the peso in relation to the dollar".



When in 1949 the Philippine National Bank remitted to the Otis Elevator Co. the $14,449.15 for the account of Zulueta, the Bank, in effect, loaned to Zulueta said amount on the strength of his express engagement to "pay at maturity in Philippine Currency,the equivalent of the above amount," which was a promise to pay such amount in Philippine pesos as could be converted into $14,449.15. There is no question that Zulueta failed to do so, and has refused to do so up to the present. In the meantime, in 1951, the Legislature enacted Rep. Act No. 601, imposing a 17% special excise tax on foreign exchange transactions, so that thereafter one had to pay 234 pesos for every $100, instead of P200 as heretofore. Should Zulueta be required to pay for the dollars at the new rate?



In this connection, I might say that defendant's obligation to the plaintiff would have been settled some years ago were it not for the fact that the Bank insisted in collecting the special excise tax of 17 per cent on foreign exchange transactions imposed by Republic Act No. 601 which entered into effect on March 28, 1951, and was not yet in force at the time the obligation of the defendant matured on October 4, 1948. And even if we look at the case as a loan and apply to the transaction the provisions of Article 312, paragraph 1, of the Code of Commerce, cited by the dissenting Justice, yet We could not, under the facts and circumstances of the case that cannot be denied, logically arrive at the same conclusion that he has come to.



Since Zulueta's obligation is measured in terms of U.S. dollars that have increased in value vis-a-vis the peso, Art. 312, par. 1, of the Code of Commerce, which was the law then in force, must be read into the contract. It provides:



And the reason is obvious. In the first place, We have to take into account that the New York agency of Philippine National Bank and its central office in Manila are not separate and independent entities. That is why it is the Philippine National Bank (Manila office) and not the New York agency of said Bank that is the plaintiff in this case. Consequently, any payment made to plaintiffs central office in Manila for obligations that any debtor may have contracted with said New York agency is and has to be considered as a payment or settlement of said obligations, there being no need to attain this result that the plaintiff would adjust is accounts with its agency, or transmit to the latter the amounts received from the debtor.



The majority decision, in upholding the contention that Zulueta is not chargeable with the 17% tax, virtually authorizes just the contrary; and permits the defaulting borrower to repay an amount in pesos that, in violation of the law and his engagement, can not be converted into the same amount of dollars loaned to him. I believe it is contrary to all elemental justice and good faith to enable a borrower to return to his creditor less than the amount borrowed, specially taking into account that Zulueta, by his obdurate refusal to pay a just debt, is a debtor in bad faith who is responsible for any subsequent damages suffered by his creditor, even if due to fortuitous event.



In the second place, the obligation contracted by the defendant was not to pay $14,419.15 in dollars, but the equivalent of $14,419.15 dollars, in Philippine currency. So, when defendant's obligation matured on October 4, 1949, the defendant had to pay to the Bank not the sum of $14,467.21 representing the face value of the draft Exhibit A, plus $18.06 as 1/8 of 1 per cent commission, but its equivalent in pesos at the time of such maturity, and had



If the loan consists of money, the debtor shall pay it by returning an amount equal to that received, in accordance with the legal value which the money may have at the time of the return, unless the kind of money in which the payment is to be made has been stipulated, in which case the change which its value may suffer shall be to the detriment or for the benefit of the lender. (Emphasis supplied)



Applicable here are the considerations in Hawes vs. Woolcock (26 Wis. 629, 635), quoted with approval in Engel vs. Mariano Velasco & Co., 47 Phil. 115, 143: In Hawes vs. Woolcock (26 Wis., 629, 635), the court said:



"Perhaps a strict application of logical reasoning to the question would lead to the result that the premium should be estimated at the rate when the note fell due. That was when the money should have been paid, and when the default in performing the contract occurred. This conclusion would be supported by the analogy derived from the rule of damages on contracts to deliver specific articles, fixing the market price at the time when they ought to have been delivered as the criterion. This rule might sometimes be to the advantage of the holder of the note, as in the present case. In other cases, where the premium was less at the time the note became due than at the time of trial, it would be to his detriment. And in view of these uncertainties and fluctuations in the rate, upon grounds of policy as well as for its tendency to do as complete justice between the parties as is possible, we have come to the conclusion that the true rule in such cases is to give judgment for such an amount as will, at the time of the judgment, purchase the amount due on the note in the funds or currency in which it is payable. The crucial point is that the Bank's action is not for damages, but for specific performance of Zulueta's obligation. While payable in Philippine pesos, it was actually one to pay a definite sum in United States dollars, since he promised to pay an equivalent amount. The failure to specify any fixed number of pesos, and the omission of any reference to any rate of exchange, is proof that the parties had in mind the restoration to the Bank of the value of the dollars it had advanced. In other words, Zulueta engaged to return to the Bank so many Philippine pesos as could be converted into $14,449.15; and that is what the Bank asks him to do. It can not be justly contended that if a debtor had borrowed, say, ten thousand dollars, the lender should be satisfied with eight or nine thousand. Yet that is what the majority's decision actually amounts to. law library I see no point in determining the rate of dollar-peso exchange at the date of maturity or of the constitution of the obligation, since Zulueta did not engage to pay any definite amount of pesos, but so many as would be needed to make up $14,449.15. And as Zulueta is being required to comply with a specific promise, there is no relevancy in whether or not the main office of the Bank has or has not remitted the dollars to its American agency; after all, the two part are of the same institution. Anyway, if the dollars have not been remitted, the amount that Zulueta is now sentenced to pay will not permit a remittance of the same number of dollars that the Bank advanced for his account. If they were heretofore remitted, the funds of the Bank in Manila have been diminished pro tanto, and they can not be replenished to their original level in terms of dollars unless Zulueta is required to pay the exchange tax. law library Of course, the majority opinion has the merit of giving the Bank a costly lesson on the advantages of not considering political influence in the making and collecting of its loans; but I am afraid the experience will be too quickly forgotten to even palliate the sacrifice of fundamental justice to technical considerations. For the foregoing reasons, I dissent. Consolidated Plywood Industries Inc. vs. IFC Leasing and Acceptance Corp. [GR 72593, 30 April 1987] Second Division, Gutierrez Jr. (J): 5 concur



Facts: Consolidated Plywood Industries Inc. (CPII) is a corporation engaged in the logging business. It had for its program of logging activities for the year 1978 the opening of additional roads, and simultaneous logging operations along the route of said roads, in its logging concession area at Baganga, Manay, and Caraga, Davao Oriental. For this purpose, it needed 2 additional units of tractors. Cognizant of CPII's need and purpose, Atlantic Gulf & Pacific Company of Manila, through its sister company and marketing arm, Industrial Products Marketing (IPM), a corporation dealing in tractors and other heavy equipment business, offered to sell to CPII 2 "Used" Allis Crawler Tractors, 1 an HD-21-B and the other an HD-16-B. In order to ascertain the extent of work to which the tractors were to be exposed, and to determine the capability of the "Used" tractors being offered, CPII requested the seller-assignor to inspect the jobsite. After conducting said inspection, IPM assured CPII that the "Used" Allis Crawler Tractors which were being offered were fit for the job, and gave the corresponding warranty of 90 days performance of the machines and availability of parts. With said assurance and warranty, and relying on the IPM's skill and judgment, CPII through Henry Wee and Rodolfo T. Vergara, president and vice-president, respectively, agreed to purchase on installment said 2 units of "Used" Allis Crawler Tractors. It also paid the down payment of P210,000.00. On 5 April 1978, IPM issued the sales invoice for the 2 units of tractors. At the same time, the deed of sale with chattel mortgage with promissory note was executed. Simultaneously with the execution of the deed of sale with chattel mortgage with promissory note, IPM, by means of a deed of assignment, assigned its rights and interest in the chattel mortgage in favor of IFC Leasing and Acceptance Corporation. Immediately thereafter, IPM delivered said 2 units of "Used" tractors to CPII's jobsite and as agreed, IPM stationed its own mechanics to supervise the operations of the machines. Barely 14 days had elapsed after their delivery when one of the tractors broke down and after another 9 days, the other tractor likewise broke down. On 25 April 1978, Vergara formally advised IPM of the fact that the tractors broke down and requested for IPM's usual prompt attention under the warranty. In response to the formal advice by Vergara, IPM sent to the jobsite its mechanics to conduct the necessary repairs, but the tractors did not come out to be what they should be after the repairs were undertaken because the units were no longer serviceable. Because of the breaking down of the tractors, the road building and simultaneous logging operations of CPII were delayed and Vergara advised IPM that the payments of the installments as listed in the promissory note would likewise be delayed until IPM completely fulfills its obligation under its warranty. Since the tractors were no longer serviceable, on 7 April 1979, Wee asked IPM to pull out the units and have them reconditioned, and thereafter to offer them for sale. The proceeds were to be given to IFC Leasing and the excess, if any, to be divided between IPM and CPII which offered to bear 1/2 of the reconditioning cost. No response to this letter was received by CPII and despite several followup calls, IPM did nothing with regard to the request, until the complaint in the case was filed by IFC Leasing against CPII, Wee, and Vergara. The complaint was filed by IFC Leasing against CPII, et al. for the recovery of the principal sum of P1,093,789.71, accrued interest of P151,618.86 as of 15 August 1979, accruing interest there after at the rate of 12% per annum, attorney's fees of P249,081.71 and costs of suit. CPII, et al. filed their amended answer praying for the dismissal of the complaint and asking the trial court to order IFC leasing to pay them damages in an amount at the sound discretion of the court, P20,000.00 as and for attorney's fees, and P5,000.00 for expenses of litigation, among others. In a decision dated 20 April 1981, the trial court rendered



judgment, ordering CPII, et al. to pay jointly and severally in their official and personal capacities the principal sum of P1,093,798.71 with accrued interest of P151,618.86 as of 15 August 1979 and accruing interest thereafter at the rate of 12% per annum; and attorney's fees equivalent to 10% of the principal and to pay the costs of the suit. On 8 June 1981, the trial court issued an order denying the motion for reconsideration filed by CPII, et al. CPII, et al.appealed to the Intermediate Appellate Court. On 17 July 1985, the Intermediate Appellate Court issued the decision affirming in toto the decision of the trial court. CPII et al.'s motion for reconsideration was denied by the Intermediate Appellate Court in its resolution dated 17 October 1985, a copy of which was received by CPII, et al. on 21 October 1985. CPII, et al. filed the petition for certiorari under rule 45 of the Rules of Court. Issue: Whether the promissory note in question is a negotiable instrument. Held: The pertinent portion of the note provides that ""FOR VALUE RECEIVED, I/we jointly and severally promise to pay to the INDUSTRIAL PRODUCTS MARKETING, the sum of ONE MILLION NINETY THREE THOUSAND SEVEN HUNDRED EIGHTY NINE PESOS & 71/100 only (P1,093,789.71), Philippine Currency, the said principal sum, to be payable in 24 monthly installments starting July 15, 1978 and every 15th of the month thereafter until fully paid." Considering that paragraph (d), Section 1 of the Negotiable Instruments Law requires that a promissory note "must be payable to order or bearer," it cannot be denied that the promissory note in question is not a negotiable instrument. The instrument in order to be considered negotiable must contain the so called "words of negotiability" — i.e., must be payable to "order" or "bearer." These words serve as an expression of consent that the instrument may be transferred. This consent is indispensable since a maker assumes greater risk under a negotiable instrument than under a non-negotiable one. Without the words "or order" or "to the order of," the instrument is payable only to the person designated therein and is therefore non-negotiable. Any subsequent purchaser thereof will not enjoy the advantages of being a holder of a negotiable instrument, but will merely "step into the shoes" of the person designated in the instrument and will thus be open to all defenses available against the latter. Therefore, considering that the subject promissory note is not a negotiable instrument, it follows that IFC Leasing can never be a holder in due course but remains a mere assignee of the note in question. Thus, CPII may raise against IFC Leasing all defenses available to it as against IPM. This being so, there was no need for CPII to implead IPM when it was sued by IFC Leasing because CPII's defenses apply to both or either of them. Ang Tek Lian vs. Court of Appeals 1950 September 25



Hua Hong to the drawee bank for payment, but it was dishonored for insufficiency of funds, the balance of the deposit of Ang Tek Lian on both dates being P335 only. The Court of Appeals believed the version of Lee Huan Hong who testified that "on November 16, 1946, appellant went to his (complainant's) office, at 1217 Herran, Paco, Manila, and asked him to exchange Exhibit A - which he (appellant) then brought with him - with cash alleging that he needed badly the sum of P4,000 represented by the check, but could not withdraw it from the bank, it being then already closed; that in view of this request and relying upon appellant's assurance that he had sufficient funds in the bank to meet Exhibit A, and because they used to borrow money from each other, even before the war, and appellant owns a hotel and restaurant known as the North Bay Hotel, said complainant delivered to him, on the same date, the sum of P4,000 in cash; that despite repeated efforts to notify him that the check had been dishonored by the bank, appellant could not be located any-where, until he was summoned in the City Fiscal's Office in view of the complaint for estafa filed in connection therewith; and that appellant has not paid as yet the amount of the check, or any part thereof." Inasmuch as the findings of fact of the Court of Appeals are final, the only question of law for decision is whether under the facts found, estafa had been accomplished. Article 315, paragraph (d), subsection 2 of the Revised Penal Code, punishes swindling committed "By post-dating a check, or issuing such check in payment of an obligation the offender knowing that at the time he had no funds in the bank, or the funds deposited by him in the bank were not sufficient to cover the amount of the check, and without informing the payee of such circumstances." We believe that under this provision of law Ang Tek Lian was properly held liable. In this connection, it must be stated that, as explained in People vs. Fernandez (59 Phil., 615), estafa is committed by issuing either a postdated check or an ordinary check to accomplish the deceit. It is argued, however, that as the check had been made payable to "cash" and had not been endorsed by Ang Tek Lian, the defendant is not guilty of the offense charged. Based on the proposition that "by uniform practice of all banks in the Philippines a check so drawn is invariably dishonored," the following line of reasoning is advanced in support of the argument:



For having issued a rubber check, Ang Tek Lian was convicted of estafa in the Court of First Instance of Manila. The Court of Appeals affirmed the verdict.



". . . When, therefore, he (the offended party) accepted the check (Exhibit A) from the appellant, he did so with full knowledge that it would be dishonored upon presentment. In that sense, the appellant could not be said to have acted fraudulently because the complainant, in so accepting the check as it was drawn, must be considered, by every rational consideration, to have done so fully aware of the risk he was running thereby." (Brief for the appellant, p. 11.)



It appears that, knowing he had no funds therefor, Ang Tek Lian drew on Saturday, November 16, 1946, the check Exhibit A upon the China Banking Corporation for the sum of P4,000, payable to the order of "cash". He delivered it to Lee Hua Hong in exchange for money which the latter handed in the act. On November 18, 1946, the next business day, the check was presented by Lee



We are not aware of the uniformity of such practice. Instances have undoubtedly occurred wherein the Bank required the indorsement of the drawer before honoring a check payable to "cash." But cases there are too, where no such requirement had been made. It depends upon the circumstances of each transaction.



Under the Negotiable Instruments Law (sec. 9 [d], a check drawn payable to the order of "cash" is a check payable to bearer, and the bank may pay it to the person presenting it for payment without the drawer's indorsement. "A check payable to the order of cash is a bearer instrument. Bacal vs. National City Bank of New York (1933), 146 Misc., 732; 262 N. Y. S., 839; Cleary vs. Da Beck Plate Glass Co. (1907), 54 Misc., 537; 104 N. Y. S., 831; Massachusetts Bonding & Insurance Co. vs. Pittsburgh Pipe & Supply Co. (Tex. Civ. App., 1939), 135 S. W. (2d), 818. See also H. Cook & Son vs. Moody (1916), 17 Ga. App., 465; 87 S. E., 713." "Where a check is made payable to the order of 'cash', the word cash 'does not purport to be the name of any person', and hence the instrument is payable to bearer. The drawee bank need not obtain any indorsement of the check, but may pay it to the person presenting it without any indorsement. . . ." (Zollmann, Banks and Banking, Permanent Edition, Vol. 6, p. 494.) Of course, if the bank is not sure of the bearer's identity or financial solvency, it has the right to demand identification and/or assurance against possible complications, - for instance, (a) forgery of drawer's signature, (b) loss of the check by the rightful owner, (c) raising of the amount payable, etc. The bank may therefore require, for its protection, that the indorsement of the drawer - or of some other person known to it - be obtained. But where the Bank is satisfied of the identity and/or the economic standing of the bearer who tenders the check for collection, it will pay the instrument without further question; and it would incur no liability to the drawer in thus acting. "A check payable to bearer is authority for payment to the holder. Where a check is in the ordinary form, and is payable to bearer, so that no indorsement is required, a bank, to which it is presented for payment, need not have the holder identified, and is not negligent in failing to do so. . . ." (Michie on Banks and Banking, Permanent Edition, Vol. 5, p. 343.) ". . . Consequently, a drawee bank to which a bearer check is presented for payment need not necessarily have the holder identified and ordinarily may not be charged with negligence in failing to do so. See Opinions 6C:2 and 6C:3. If the bank has no reasonable cause for suspecting any irregularity, it will be protected in paying a bearer check, 'no matter what facts unknown to it may have occurred prior to the presentment.' 1 Morse, Banks and Banking, sec. 393. "Although a bank is entitled to pay the amount of a bearer check without further inquiry, it is entirely reasonable for the bank to insist that the holder give satisfactory proof of his identity . . .." (Paton's Digest, Vol. I, p. 1089.) Anyway, it is significant, and conclusive, that the form of the check Exhibit A was totally unconnected with its dishonor. The Court of Appeals declared that it was returned unsatisfied because the drawer had insufficient funds - not because the drawer's indorsement was lacking. Wherefore, there being no question as to the correctness of the penalty imposed on the appellant, the writ of certiorari is denied and the decision of the Court of Appeals is hereby affirmed, with costs.



Atrium Management Corporation vs. Court of Appeals [GR 109491, 28 February 2001], also De Leon vs. Court of Appeals [GR 121894] Facts: Hi-Cement Corporation through its corporate signatories, Lourdes M. de Leon, treasurer, and the late Antonio de las Alas, Chairman, issued checks in favor of E.T. Henry and Co. Inc., as payee. E.T. Henry and Co., Inc., in turn, endorsed the four checks to Atrium Management Corporation for valuable consideration. Upon presentment for payment, the drawee bank dishonored all four checks for the common reason "payment stopped". On 3 January 1983, Atrium Management Corporation filed with the Regional Trial Court, Manila an action for collection of the proceeds of four postdated checks in the total amount of P2 million, after its demand for payment of the value of the checks was denied. After due proceedings, on 20 July 1989, the trial court rendered a decision ordering Lourdes M. de Leon, her husband Rafael de Leon, E.T. Henry and Co., Inc. and Hi-Cement Corporation to pay Atrium jointly and severally, the amount of P2 million corresponding to the value of the four checks, plus interest and attorney's fees. On appeal to the Court of Appeals, on 17 March 1993, the Court of Appeals promulgated its decision modifying the decision of the trial court, absolving Hi-Cement Corporation from liability and dismissing the complaint as against it. The appellate court ruled that: (1) Lourdes M. de Leon was not authorized to issue the subject checks in favor of E.T. Henry, Inc.; (2) The issuance of the subject checks by Lourdes M. de Leon and the late Antonio de las Alas constituted ultra vires acts; and (3) The subject checks were not issued for valuable consideration. Hence, Atrium filed the petition. Issue [1]: Whether the issuance of the checks was an ultra vires act. Held [1]: The record reveals that Hi-Cement Corporation issued the four (4) checks to extend financial assistance to E.T. Henry, not as payment of the balance of the P30 million pesos cost of hydro oil delivered by E.T. Henry to HiCement. Why else would petitioner de Leon ask for counterpart checks from E.T. Henry if the checks were in payment for hydro oil delivered by E.T. Henry to HiCement? Hi-Cement, however, maintains that the checks were not issued for consideration and that Lourdes and E.T. Henry engaged in a "kiting operation" to raise funds for E.T. Henry, who admittedly was in need of financial assistance. There was no sufficient evidence to show that such is the case. Lourdes M. de Leon is the treasurer of the corporation and is authorized to sign checks for the corporation. At the time of the issuance of the checks, there were sufficient funds in the bank to cover payment of the amount of P2 million pesos. Thus, the act of issuing the checks was well within the ambit of a valid corporate act, for it was for securing a loan to finance the activities of the corporation, hence, not an ultra vires act. An ultra vires act is one committed outside the object for which a corporation is created as defined by the law of its organization and therefore beyond the power conferred upon it by law" The term "ultra vires" is "distinguished from an illegal act for the former is merely voidable which may be enforced by performance, ratification, or estoppel, while the latter is void and cannot be validated. Issue [2]: Whether Lourdes M. de Leon and Antonio de las Alas were personally liable for the checks issued as corporate officers and authorized signatories of the check.



Held [2]: Personal liability of a corporate director, trustee or officer along (although not necessarily) with the corporation may so validly attach, as a rule, only when: (1) He assents (a) to a patently unlawful act of the corporation, or (b) for bad faith or gross negligence in directing its affairs, or (c) for conflict of interest, resulting in damages to the corporation, its stockholders or other persons; (2) He consents to the issuance of watered down stocks or who, having knowledge thereof, does not forthwith file with the corporate secretary his written objection thereto; (3) He agrees to hold himself personally and solidarily liable with the corporation; or (4) He is made, by a specific provision of law, to personally answer for his corporate action." Herein, Lourdes M. de Leon and Antonio de las Alas as treasurer and Chairman of Hi-Cement were authorized to issue the checks. However, Ms. de Leon was negligent when she signed the confirmation letter requested by Mr. Yap of Atrium and Mr. Henry of E.T. Henry for the rediscounting of the crossed checks issued in favor of E.T. Henry. She was aware that the checks were strictly endorsed for deposit only to the payee's account and not to be further negotiated. What is more, the confirmation letter contained a clause that was not true, that is, "that the checks issued to E.T. Henry were in payment of Hydro oil bought by Hi-Cement from E.T. Henry". Her negligence resulted in damage to the corporation. Hence, Ms. de Leon may be held personally liable therefor.



before the instrument’s presentment and dishonor. In what transpired during the transactions involving the check, evidence and facts show that there was any participation or intervention on the part of petitioner. What the record shows is that only after the check was deposited and dishonored, petitioner came into possession of it in some way and was able to give it in evidence at the trial of the civil case it has instituted against the drawers of the check.



STELCO MARKETING V. CA



ISSUE: Whether Steelweld as an accommodating party can be held liable by Stelco for the dishonored check.



210 SCRA 51



FACTS: Petitioner was engaged in the distribution and sale of structural steel bars. RYL bought on several occasion large quantities of steel bars but the same were never paid for despite several demands by petitioner. On a relevant date, RYL gave to Armstrong Industries a check in payment of its obligations. The check was drawn by Steelweld Corporation—allegedly the owner of RYL persuaded the president of Steelweld to accommodate the former in its obligation. The check, when deposited was thereafter dishonored due to insufficient funds. A case ensued for violations of BP22 but the case was dismissed as the check was held to be for accommodation purposes only. Thereafter a complaint was filed by petitioner against RYL and Steelweld for the recovery of sum of money in payment of the steel bars ordered. RYL was nowhere to be found that is why the proceedings commenced as against Steelweld only. The trial court decided in favor of petitioner but this was reversed by the CA.



HELD: Petitioner contends that the acquittal of Lim and Tianson didn't operate to release Steelweld from its liability as an accommodation party. Noteworthy is that neither said pronouncement nor any other part of the judgment of acquittal declared it liable to petitioner. To be sure, as regards an accommodation party, the condition of lack of notice of any infirmity or defect in title of the persons negotiating it is of no application since the law preserves the right of recourse of a holder for value against an accommodation party notwithstanding knowledge that at the time of taking the instrument, knew him only as an accommodation party. Further, there is no evidence to show that petitioner possessed the check



Stelco Marketing vs. CA GR 96160, 17 June 1992, 210 scra 51 FACTS: Stelco Marketing Corporation sold structural steel bars to RYL Construction Inc. RYL gave Stelco’s “sister corporation,” Armstrong Industries, a MetroBank check from Steelweld Corporation. The check was issued by Steelweld’s President to Romeo Lim, President of RYL, by way of accommodation, as a guaranty and not in payment of an obligation. When Armstrong deposited the check at its bank, it was dishonored because it was drawn against insufficient funds. When so deposited, the check bore two indorsements, i.e. RYL and Armstrong. Subsequently, Stelco filed a civil case against RYL and Steelweld to recover the value of the steel products.



RULING: Steelweld may be held liable but not by Stelco. Under Section 29 of the NIL, Steelweld Corp. can be held liable for having issued the subject check for the accommodation of Romeo Lim. An accommodation party is one who has singed the instrument as maker, drawer, acceptor, or indorser, without receiving valued therefor, and for the purpose of lending his name to some other person. Such a person is liable on the instrument to a holder for value, notwithstanding such holder, at the time of taking the instrument, knew him to be only an accommodation party. Stelco however, cannot be deemed a holder of the check for value as it does not meet two essential requisites prescribed by statute, i.e. that it did not become “the holder of it before it was overdue, and without notice that it had been previously dishonored,” and that it did not take the check “in good faith and for value.” PCIB v. CA Facts: This case is composed of three consolidated petitions involving several checks, payable to the Bureau of Internal Revenue, but was embezzled allegedly by an organized syndicate. I. G. R. Nos. 121413 and 121479 On October 19, 1977, plaintiff Ford issued a Citibank check amounting to P4,746,114.41 in favor of the Commissioner of Internal Revenue for the payment of manufacturer’s taxes. The check was deposited with defendant IBAA (now PCIB), subsequently cleared the the Central Bank, and paid by Citibank to IBAA. The proceeds never reached BIR, so plaintiff was compelled to make a second payment. Defendant refused to reimburse plaintiff, and so the latter filed a complaint. An investigation revealed that the check was recalled by Godofredo Rivera, the general ledger accountant of Ford, and was replaced by a manager’s check. Alleged members of a syndicate deposited the two manager’s



checks with Pacific Banking Corporation. Ford filed a third party complaint against Rivera and PBC. The case against PBC was dismissed. The case against Rivera was likewise dismissed because summons could not be served. The trial court held Citibank and PCIB jointly and severally liable to Ford, but the Court of Appeals only held PCIB liable.



(2) We have to scrutinize, separately, PCIBank's share of negligence when the syndicate achieved its ultimate agenda of stealing the proceeds of these checks.



II. G. R. No. 128604



On record, PCIBank failed to verify the authority of Mr. Rivera to negotiate the checks. The neglect of PCIBank employees to verify whether his letter requesting for the replacement of the Citibank Check No. SN-04867 was duly authorized, showed lack of care and prudence required in the circumstances. Furthermore, it was admitted that PCIBank is authorized to collect the payment of taxpayers in behalf of the BIR. As an agent of BIR, PCIBank is duty bound to consult its principal regarding the unwarranted instructions given by the payor or its agent. It is a well-settled rule that the relationship between the payee or holder of commercial paper and the bank to which it is sent for collection is, in the absence of an argreement to the contrary, that of principal and agent. A bank which receives such paper for collection is the agent of the payee or holder.



Ford drew two checks in favor of the Commissioner of Internal Revenue, amounting to P5,851,706.37 and P6,311,591.73. Both are crossed checks payable to payee’s account only. The checks never reached BIR, so plaintiff was compelled to make second payments. Plaintiff instituted an action for recovery against PCIB and Citibank. On investigation of NBI, the modus operandi was discovered. Gorofredo Rivera made the checks but instead of delivering them to BIR, passed it to Castro, who was the manager of PCIB San Andres. Castro opened a checking account in the name of a fictitious person “Reynaldo Reyes”. Castro deposited a worthless Bank of America check with the same amount as that issued by Ford. While being routed to the Central Bank for clearing, the worthless check was replaced by the genuine one from Ford. The trial court absolved PCIB and held Citibank liable, which decision was affirmed in toto by the Court of Appeals. Issues: (1) Whether there is contributory negligence on the part of Ford (2) Has petitioner Ford the right to recover from the collecting bank (PCIBank) and the drawee bank (Citibank) the value of the checks intended as payment to the Commissioner of Internal Revenue? Held: (2) The general rule is that if the master is injured by the negligence of a third person and by the concuring contributory negligence of his own servant or agent, the latter's negligence is imputed to his superior and will defeat the superior's action against the third person, asuming, of course that the contributory negligence was theproximate cause of the injury of which complaint is made. As defined, proximate cause is that which, in the natural and continuous sequence, unbroken by any efficient, intervening cause produces the injury and without the result would not have occurred. It appears that although the employees of Ford initiated the transactions attributable to an organized syndicate, in our view, their actions were not the proximate cause of encashing the checks payable to the CIR. The degree of Ford's negligence, if any, could not be characterized as the proximate cause of the injury to the parties. The mere fact that the forgery was committed by a drawer-payor's confidential employee or agent, who by virtue of his position had unusual facilities for perpertrating the fraud and imposing the forged paper upon the bank, does notentitle the bank toshift the loss to the drawer-payor, in the absence of some circumstance raising estoppel against the drawer. This rule likewise applies to the checks fraudulently negotiated or diverted by the confidential employees who hold them in their possession.



a. G. R. Nos. 121413 and 121479



Indeed, the crossing of the check with the phrase "Payee's Account Only," is a warning that the check should be deposited only in the account of the CIR. Thus, it is the duty of the collecting bank PCIBank to ascertain that the check be deposited in payee's account only. Therefore, it is the collecting bank (PCIBank) which is bound to scrutinize the check and to know its depositors before it could make the clearing indorsement "all prior indorsements and/or lack of indorsement guaranteed". Lastly, banking business requires that the one who first cashes and negotiates the check must take some precautions to learn whether or not it is genuine. And if the one cashing the check through indifference or other circumstance assists the forger in committing the fraud, he should not be permitted to retain the proceeds of the check from the drawee whose sole fault was that it did not discover the forgery or the defect in the title of the person negotiating the instrument before paying the check. For this reason, a bank which cashes a check drawn upon another bank, without requiring proof as to the identity of persons presenting it, or making inquiries with regard to them, cannot hold the proceeds against the drawee when the proceeds of the checks were afterwards diverted to the hands of a third party. In such cases the drawee bank has a right to believe that the cashing bank (or the collecting bank) had, by the usual proper investigation, satisfied itself of the authenticity of the negotiation of the checks. Thus, one who encashed a check which had been forged or diverted and in turn received payment thereon from the drawee, is guilty of negligence which proximately contributed to the success of the fraud practiced on the drawee bank. The latter may recover from the holder the money paid on the check. b. G. R. No. 128604 In this case, there was no evidence presented confirming the conscious participation of PCIBank in the embezzlement. As a general rule, however, a banking corporation is liable for the wrongful or tortuous acts and declarations of its officers or agents within the course and scope of their employment. A bank will be held liable for the negligence of its officers or agents when acting within the course and scope of their employment. It may be liable for the



tortuous acts of its officers even as regards that species of tort of which malice is an essential element. In this case, we find a situation where the PCIBank appears also to be the victim of the scheme hatched by a syndicate in which its own management employees had participated. But in this case, responsibility for negligence does not lie on PCIBank's shoulders alone.



Papa’s defense: The sale was never “consummated” as he did not encash the check (in the amount of P40,000.00) given by Valencia and Peñarroyo in payment of the full purchase price of the subject lot. He maintained that what Valencia and Peñarroyo had actually paid was only the amount of P5,000.00 (in cash) as earnest money.



Citibank failed to notice and verify the absence of the clearing stamps. For this reason, Citibank had indeed failed to perform what was incumbent upon it, which is to ensure that the amount of the checks should be paid only to its designated payee. The point is that as a business affected with public interest and because of the nature of its functions, the bank is under obligation to treat the accounts of its depositors with meticulous care, always having in mind the fiduciary nature of their relationship. Thus, invoking the doctrine of comparative negligence, we are of the view that both PCIBank and Citibank failed in their respective obligations and both were negligent in the selection and supervision of their employees resulting in the encashment of Citibank Check Nos. SN 10597 AND 16508. Thus, we are constrained to hold them equally liable for the loss of the proceeds of said checks issued by Ford in favor of the CIR.



Issue: Was there valid payment although Papa failed to encash the check?



PAPA vs. VALENCIA G.R. No. 105188 January 23, 1998 Facts: Sometime in June 1982, A.U. Valencia and Co., Inc. and Felix Peñarroyo, filed with the Regional Trial Court of Pasig, Branch 151, a complaint for specific performance against Myron C. Papa, in his capacity as administrator of the Testate Estate of one Angela M. Butte. The complaint alleged that Papa, acting as attorney-in-fact of Angela M. Butte, sold to Peñarroyo, through Valencia, a parcel of land. Prior to the alleged sale, the said property had been mortgaged by her to the Associated Banking Corporation. After the alleged sale to Valencia and Penarroyo, but before the title to the subject property had been released, Butte passed away. Despite representations made by Valencia to the bank to release the title to the property sold to Peñarroyo, the bank refused to release it unless and until all the mortgaged properties of the late Butte were also redeemed. In order to protect his rights and interests over the property, Peñarroyo caused the annotation on the title of an adverse claim. Sometime in April 1977, that Valencia and Peñarroyo discovered that the mortgage rights of the bank had been assigned to Tomas L. Parpana, as special administrator of the Estate of Ramon Papa. Jr. Since then, Papa had been collecting monthly rentals in the amount of P800.00 from the tenants of the property, knowing that said property had already been sold to Valencia and Peñarroyo. Despite repeated demands from said respondents, Papa refused and failed to deliver the title to the property. Valencia and Peñarroyo prayed that Papa be ordered to deliver to Peñarroyo the title to the subject property RTC rendered a decision, allowing Papa to redeem from the Reyes spouses, who bought the land at a public auction because of tax delinquency and ordering Papa to execute a Deed of Absolute Sale in favor of Peñarroyo.



Held: Yes. Valencia and Peñarroyo had given Papa the amounts of P5,000.00 in cash on 24 May 1973, and P40,000.00 in check on 15 June 1973, in payment of the purchase price of the subject lot. Papa himself admits having received said amounts, and having issued receipts therefor. Papa’s assertion that he never encashed the aforesaid check is not substantiated and is at odds with his statement in his answer that “he can no longer recall the transaction which is supposed to have happened 10 years ago.” After more than 10 years from the payment in part by cash and in part by check, the presumption is that the check had been encashed. Granting that Papa had never encashed the check, his failure to do so for more than 10 years undoubtedly resulted in the impairment of the check through his unreasonable and unexplained delay. While it is true that the delivery of a check produces the effect of payment only when it is cashed, pursuant to Article 1249 of the Civil Code, the rule is otherwise if the debtor is prejudiced by the creditor’s unreasonable delay in presentment. The acceptance of a check implies an undertaking of due diligence in presenting it for payment, and if he from whom it is received sustains loss by want of such diligence, it will be held to operate as actual payment of the debt or obligation for which it was given. If no presentment is made at all, the drawer cannot be held liable irrespective of loss or injury unless presentment is otherwise excused. This is in harmony with Article 1249 of the Civil Code under which payment by way of check or other negotiable instrument is conditioned on its being cashed, except when through the fault of the creditor, the instrument is impaired. The payee of a check would be a creditor under this provision and if its non-payment is caused by his negligence, payment will be deemed effected and the obligation for which the check was given as conditional payment will be discharged. Considering that Valencia and Peñarroyo had fulfilled their part of the contract of sale by delivering the payment of the purchase price, they, therefore, had the right to compel Papa to deliver to them the owner’s duplicate of TCT 28993 of Angela M. Butte and the peaceful possession and enjoyment of the lot in question. Crisologo v. CA Petitioner seeks the annulment of the decision [1] respondent Court of Appeals, promulgated on September 8, 1987, which reversed the decision of the trial court[2]dismissing the complaint for consignation filed by therein plaintiff Ricardo S. Santos, Jr.



The parties are substantially agreed on the following facts as found by both lower courts:



case," rendered judgment dismissing plaintiff's complaint and defendant's counterclaim.[4]



"In 1980, plaintiff Ricardo S. Santos, Jr. was the vice-president of Mover Enterprises, Inc. in-charge of marketing and sales; and the president of the said corporation was Atty. Oscar Z. Benares. On April 30, 1980, Atty. Benares, in accommodation of his clients, the spouses Jaime and Clarita Ong, issued Check No. 093553 drawn against Traders Royal Bank, dated June 14, 1980, in the amount of P45,000.00 (Exh. '1') payable to defendant Ernestina CrisologoJose. Since the check was under the account of Mover Enterprises, Inc., the same was to be signed by its president, Atty. Oscar Z. Benares, and the treasurer of the said corporation. However, since at that time, the treasurer of Mover Enterprises was not available, Atty. Benares prevailed upon the plaintiff, Ricardo S. Santos, Jr., to sign the aforesaid check as an alternate signatory. Plaintiff Ricardo S. Santos, Jr. did sign the check.



As earlier stated, respondent court reversed and set aside said judgment of dismissal and revived the complaint for consignation, directing the trial court to give due course thereto.



"It appears that the check (Exh. '1') was issued to defendant ErnestinaCrisologoJose in consideration of the waiver or quitclaim by said defendant over a certain property which the Government Service Insurance System (GSIS) agreed to sell to the clients of Atty. OscarBenares, the spouses Jaime and Clarita Ong, with the understanding that upon approval by the GSIS of the compromise agreement with the spouses Ong, the check will be encashed accordingly. However, since the compromise agreement was not approved within the expected period of time, the aforesaid check for P45,000.00 (Exh. '1') was replaced by Atty. Benares with another Traders Royal Bank check bearing No. 379299 dated August 10, 1980, in the same amount of P45,000.00 (Exhs. ‘A’ and '2'), also payable to the defendant Jose. This replacement check was also signed by Atty. Oscar Z. Benares and by the plaintiff Ricardo S. Santos, Jr. When defendant deposited this replacement check (Exhs. 'A' and '2') with her account at Family Savings Bank, Mayon Branch, it was dishonored for insufficiency of funds. A subsequent redepositing of the said check was likewise dishonored by the bank for the same reason. Hence, defendant through counsel was constrained to file a criminal complaint for violation of Batas PambansaBlg. 22 with the Quezon City Fiscal's Office against Atty. Oscar Z.Benares and plaintiff Ricardo S. Santos, Jr. The investigating Assistant City Fiscal, Alfonso Llamas, accordingly filed an amended information with the court charging both Oscar Benares and Ricardo S. Santos, Jr. for violation of Batas Pambansa Blg. 22 docketed as Criminal Case No. Q-14867 of then Court of First Instance of Rizal, Quezon City. "Meanwhile, during the preliminary investigation of the criminal charge against Benares and the plaintiff herein, before Assistant City Fiscal Alfonso T. Llamas, plaintiff Ricardo S. Santos, Jr. tendered cashier's check No. CC. 160152 for P45,000.00 dated April 10, 1981 to the defendant Ernestina Crisologo-Jose, the complainant in that criminal case. The defendant refused to receive the cashier's check in payment of the dishonored check in the amount of P45,000.00. Hence, plaintiffencashed the aforesaid cashier's check and subsequently deposited said amount of P45,000.00 with the Clerk of Court on August 14, 1981 (Exhs. ‘D’ and ‘E’). Incidentally, the cashier's check adverted to above was purchased by Atty. Oscar Z. Benares and given to the plaintiff herein to be applied in payment of the dishonored check."[3] After trial, the court a quo, holding that it was "not persuaded to believe that consignation referred to in Article 1256 of the Civil Code is applicable to this



Hence, the instant petition, the assignment of errors wherein are prefatorily stated and discussed seriatim. 1. Petitioner contends that respondent Court of Appeals erred in holding that private respondent, one of the signatories of the check issued under the account of Mover Enterprises, Inc., is an accommodation party under the Negotiable Instruments Law and a debtor of petitioner to the extent of the amount of said check. Petitioner avers that the accommodation party in this case is Mover Enterprises, Inc. and not private respondent if who merely signed the check in question in a representative capacity, that is, as vice-president of said corporation, hence he is not liable thereon under the Negotiable Instruments Law. The pertinent provision of said law referred to provides: "Sec. 29. Liability of accommodation party. - An accommodation party is one who has signed the instrument as maker, drawer, acceptor, orindorser, without receiving value therefor, and for the purpose of lending his name to some other person. Such a person is liable on the instrument to a holder for value, notwithstanding such holder, at the time of taking the instrument, knew him to be only an accommodation party." Consequently, to be considered an accommodation party, a person must (1) be a party to the instrument, signing as maker, drawer, acceptor, or indorser, (2) not receive value therefore, and (3) sign for the purpose of lending his name for the credit of some other person. Based on the foregoing requisites, it is not a valid defense that the accommodation party did not receive any valuable consideration when he executed the instrument. From the standpoint of contract law, he differs from the ordinary concept of a debtor therein in the sense that he has not received any valuable consideration for the instrument he signs. Nevertheless, he is liable to a holder for value as if the contract was not for accommodation, [5] in whatever capacity such accommodation party signed the instrument, whether primarily or secondarily. Thus, it has been held that in lending his name to the accommodated party, the accommodation party is in effect a surety for the latter.[6] Assuming arguendo that Mover Enterprises, Inc. is the accommodation party in this case, as petitioner suggests, the inevitable question whether or not it may be held liable on the accommodation instrument, that is, the check issued in favor of herein petitioner.



We hold in the negative. The aforequoted provision of the Negotiable Instruments Law which holds an accommodation party liable on the instrument to a holder for value, although such holder at the time of taking the instrument knew him to be only an accommodation party, does not include nor apply to corporations which are accommodation parties.[7]This is because the issue or indorsement of negotiable paper by a corporation without consideration and for the accommodation of another is ultra vires.[8] Hence, one who has taken the instrument with knowledge of the accommodation nature thereof cannot recover against a corporation where it is only an accommodation party. If the form of the instrument, or the nature of the transaction, is such as to charge the indorsee with knowledge that the issue or indorsement of the instrument by the corporation is for the accommodation of another, he cannot recover against the corporation thereon.[9] By way of exception, an officer or agent of a corporation shall have the power to execute or indorse a negotiable paper in the name of the corporation for the accommodation of a third person only if specifically authorized to do so. [10] Corollarily, corporate officers, such as the president and vice-president, have no power to execute for mere accommodation a negotiable instrument of the corporation for their individual debts or transactions arising from or in relation to matters in which the corporation has no legitimate concern. Since such accommodation paper cannot thus be enforced against the corporation, especially since it is not involved in any aspect of the corporate business or operations, the inescapable conclusion in law and in logic is that the signatories thereof shall be personally liable therefor, as well as the consequences arising from their acts in connection therewith. The instant case falls squarely within the purview of the aforesaid decisional rules. If we indulge petitioner in her aforesaid postulation, then she is effectively barred from recovering from Mover Enterprises, Inc. the value of the check. Be that as it may, petitioner is not without recourse. The fact that for lack of capacity the corporation is not bound by an accommodation paper does not thereby absolve, but should render personally liable, the signatories of said instrument where the facts show that the accommodation involved was for their personal account, undertaking or purpose and the creditor was aware thereof. Petitioner, as hereinbefore explained, was evidently charged with the knowledge that the check was issued at the instance and for the personal account of Atty. Benareswho merely prevailed upon respondent Santos to act as co-signatory in accordance with the arrangement of the corporation with its depository bank. That it was a personal undertaking of said corporate officers was apparent to petitioner by reason of her personal involvement in the financial arrangement and the fact that, while it was the corporation's check which was issued to her for the amount involved, she actually had no transaction directly with said corporation.



There should be no legal obstacle, therefore, to petitioner's claims being directed personally against Atty. Oscar Z. Benares and respondent Ricardo S. Santos, Jr., president and vice-president, respectively, of Mover Enterprises, Inc. 2. On her second assignment of error, petitioner argues that the Court of Appeals erred in holding that the consignation of the sum of P45,000.00, made by private respondent after his tender of payment was refused by petitioner, was proper under Article 1256 of the Civil Code. Petitioner's submission that no creditor-debtor relationship exists between the parties, hence consignation is not proper. Concomitantly, this argument was premised on the assumption that private respondent Santos is not an accommodation party. As previously discussed, however, respondent Santos is an accommodation party and is, therefore, liable for the value of the check. The fact that he was only a co-signatory does not detract from his personal liability. A co-maker or co-drawer under the circumstances in this case is as much an accommodation party as the other co-signatory or, for that matter, as a lone signatory in an accommodation instrument. Under the doctrine in Philippine Bank of Commerce vs. Aruego, supra, he is in effect a co-surety for the accommodated party with whom he and his co-signatory, as the other cosurety, assume solidary liability ex lege for the debt involved. With the dishonor of the check, there was created a debtor-creditor relationship, as between Atty. Benares and respondent Santos, on the one hand, and petitioner, on the other. This circumstance enables respondent Santos to resort to an action of consignation where his tender of payment had been refused by petitioner. We interpose the caveat, however, that by holding that the remedy of consignation is proper under the given circumstances, we do not thereby rule that all the operative facts for consignation which would produce the effect of payment are present in this case. Those are factual issues that are not clear in the records before us and which are for the Regional Trial Court of Quezon City to ascertain in Civil Case No. Q-33160, for which reason it has advisedly been directed by respondent court to give due course to the complaint for consignation, and which would be subject to such issues or claims as may be raised by defendant and the counterclaim filed therein which is hereby ordered similarly revived. 3. That respondent court virtually prejudged Criminal Case No. Q-14687 of the Regional Trial Court of Quezon City filed against private respondent for violation of Batas Pambansa Blg. 22, by holding that no criminal liability had yet attached to private respondent when he deposited with the court the amount of P45,000.00 is the final plaint of petitioner. We sustain petitioner on this score. Indeed, respondent court went beyond the ratiocination called for in the appeal to it in CA-G.R. CV. No. 05464. In its own decision therein, it declared that "(t)he lone issue dwells in the question of whether an accommodation party can validly consign the amount of the debt due with the court after his tender of



payment was refused by the creditor." Yet, from the commercial and civil law aspects determinative of said issue, it digressed into the merits of the aforesaid Criminal Case No. Q-14867, thus: "Section 2 of B.P. 22 establishes the prima facie evidence of knowledge of such insufficiency of funds or credit. Thus, the making, drawing and issuance of a check, payment of which is refused by the draweebecause of insufficient funds in or credit with such bank is prima facie evidence of knowledge of insufficiency of funds or credit, when the check is presented within 90 days from the date of the check. "It will be noted that the last part of Section 2 of B.P. 22 provides that the element of knowledge of insufficiency of funds or credit is not present and, therefore, the crime does not exist, when the drawer pays the holder the amount due or makes arrangements for payment in full by the drawee of such check within five (5) banking days after receiving notice that such check has not been paid by the drawee. "Based on the foregoing consideration, this Court finds that the plaintiffappellant acted within his legal rights when he consigned the amount of P45,000.00 on August 14, 1981, between August 7, 1981, the date when plaintiff-appellant receive (sic) the notice of non-payment, and August 14, 1981, the date when the debt due was deposited with the Clerk of Court (a Saturday and a Sunday which are not banking days) intervened. The fifth banking day fell on August 14, 1981. Hence, no criminal liability has yet attached to plaintiffappellant when he deposited the amount of P45,000.00 with the Court a quo on August 14, 1981."[11] That said observations made in the civil case at bar and the intrusion into the merits of the criminal case pending in another court are improper do not have to be belabored. In the latter case, the criminal trial court has to grapple with such factual issues as, for instance, whether or not the period of five banking days had expired, in the process determining whether notice of dishonor should be reckoned from any prior notice if any has been given or from receipt by private respondents of the subpoena therein with supporting affidavits, if any, or from the first day of actual preliminary investigation; and whether there was a justification for not making the requisite arrangements for payment in full of such check by the drawee bank within the said period. These are matters alien to the present controversy on tender and consignation of payment, where no such period and its legal effects are involved. These are aside from the considerations that the disputed period involved in the criminal case is only a presumptive rule, juris tantum at that, to determine whether or not there was knowledge of insufficiency of funds in or credit with the drawee bank; that payment of civil liability is not a mode for extinguishment of criminal liability; and that the requisite quantum of evidence in the two types of cases are not the same. To repeat, the foregoing matters are properly addressed to the trial court in Criminal Case No. Q-14867, the resolution of which should not be interfered with by respondent Court of Appeals at the present posture of said case, much less preempted by the inappropriate and unnecessary holdings in the aforequoted portion of the decision of said respondent court. Consequently,



we modify the decision of respondent court in CA-G.R. CV No. 05464 by setting aside and declaring without force and effect its pronouncements and findings insofar as the merits of Criminal Case No. Q-14867 and the liability of the accused therein are concerned. WHEREFORE, subject to the aforesaid respondent Court of Appeals is AFFIRMED.



modifications,



the judgment



of



PNB V. MAZA AND MECENAS 48 PHIL 207 FACTS: Maza and Macenas executed a total of five promissory notes. These were not paid at maturity. And to recover the amounts stated on the face of the promissory notes, PNB initiated an action against the two. The special defense posed by the two is that the promissory notes were delivered to them in blank by a certain Enchaus and were made to sign the notes so that the latter could secure a loan from the bank. They also alleged that they never negotiated the notes with the bank nor have they received any value thereof. They also prayed that Enchaus be impleaded in the complaint but such was denied. The trial court then held in favor of the bank. HELD: The defendants attested to the genuineness of the instruments sued on. Neither did they point out any mistake in regard to the amount and interest that the lower court sentenced them to pay. Given such, the defendants are liable. They appear as the makers of the promissory notes and as such, they must keep their engagement and pay as promised. And assuming that they are accommodation parties, the defendants having signed the instruments without receiving value thereof, for the purpose of lending their names to some other person, are still liable for the promissory notes. The law now is such that an accommodation party cannot claim no benefit as such, but he is liable according to the face of his undertaking, the same as he himself financially interest in the transaction. It is also no defense to say that they didn't receive the value of the notes. To fasten liability however to an accommodation maker, it is not necessary that any consideration should move to him. The accommodation which supports the promise of the accommodation maker is that parted with by the person taking the note and received by the person accommodated. LUIS S. WONG, petitioner, vs. COURT OF APPEALS and PEOPLE OF THE PHILIPPINES, respondents, G.R. No. 117857, February 2, 2001 Facts: Petitioner Wong was an agent of Limtong Press. Inc. (LPI), a manufacturer of calendars. After printing the calendars, LPI would ship the calendars directly to the customers. Thereafter, the agents would come around to collect the payments. Petitioner, however, had a history of unremitted collections.. Hence, petitioner’s customers were required to issue post-dated checks before LPI would accept their purchase orders. In early December 1985, Wong issued six (6) postdated checks totaling P18,025.00, intended to guarantee the calendar orders of customers who failed



to issue post-dated checks. However, following company policy, LPI refused to accept the checks as guarantees. Instead, the parties agreed to apply the checks to the payment of petitioner’s unremitted collections. Before the maturity of the checks, petitioner prevailed upon LPI not to deposit the checks and promised to replace them within 30 days. However, petitioner reneged on his promise. Hence, on June 5, 1986, LPI deposited the checks with Rizal Commercial Banking Corporation (RCBC). The checks were returned for the reason "account closed." Petitioner failed to make arrangements for payment within five (5) banking days. Petitioner was charged with three (3) counts of violation of B.P. Blg. 22 and was found guilty by the trial court, to which the CA affirmed. Issue: Whether or not LPI deposited the checks within a reasonable time. Held: Yes. Petitioner avers that since the complainant deposited the checks on June 5, 1986, or 157 days after the December 30, 1985 maturity date, the presumption of knowledge of lack of funds under Section 2 of B.P. Blg. 22 should not apply to him. He further claims that he should not be expected to keep his bank account active and funded beyond the ninety-day period. Under Section 186 of the Negotiable Instruments Law, "a check must be presented for payment within a reasonable time after its issue or the drawer will be discharged from liability thereon to the extent of the loss caused by the delay." By current banking practice, a check becomes stale after more than six (6) months, or 180 days. Private respondent herein deposited the checks 157 days after the date of the check. Hence said checks cannot be considered stale. Only the presumption of knowledge of insufficiency of funds was lost, but such knowledge could still be proven by direct or circumstantial evidence. As found by the trial court, private respondent did not deposit the checks because of the reassurance of petitioner that he would issue new checks. Upon his failure to do so, LPI was constrained to deposit the said checks. After the checks were dishonored, petitioner was duly notified of such fact but failed to make arrangements for full payment within five (5) banking days thereof. There is, on record, sufficient evidence that petitioner had knowledge of the insufficiency of his funds in or credit with the drawee bank at the time of issuance of the checks. FIRESTONE TIRE V. CA 353 SCRA 601 FACTS: Fojas Arca and Firestone Tire entered into a franchising agreement wherein the former had the privilege to purchase on credit the latter’s products. In paying for these products, the former could pay through special withdrawal slips. In turn, Firestone would deposit these slips with Citibank. Citibank would then honor and pay the slips. Citibank automatically credits the account of Firestone then merely waited for the same to be honored and paid by Luzon Development Bank. As this was the circumstances, Firestone believed in the sufficient funding of the slips until there was a time that Citibank informed it that one of the slips was dishonored. It wrote then a demand letter to Fojas Arca for the payment and damages but the latter refused to pay, prompting Firestone to file an action against it.



HELD: The withdrawal slips, at the outset, are non-negotiable. Hence, the rule on immediate notice of dishonor is non-applicable to the case at hand. Thus, the bank was under no obligation to give immediate notice that it wouldn't make payment on the subject withdrawal slips. Citibank should have known that withdrawal slips are not negotiable instruments. It couldn't expect then the slips be treated like checks by other entities. Payment or notice of dishonor from respondent bank couldn't be expected immediately in contrast to the situation involving checks. In the case at bar, Citibank relied on the fact that LDB honored and paid the withdrawal slips which made it automatically credit the account of Firestone with the amount of the subject withdrawal slips then merely waited for LDB to honor and pay the same. It bears stressing though that Citibank couldn't have missed the non-negotiable character of the slips. The essence of negotiability which characterizes a negotiable paper as a credit instrument lies in its freedom to be a substitute for money. The withdrawal slips in question lacked this character. The withdrawal slips deposited were not checks as Firestone admits and Citibank generally was not bound to accept the withdrawal slips as a valid mode of deposit. Nonetheless, Citibank erroneously accepted the same as such and thus, must bear the risks attendant to the acceptance of the instruments. Firestone and Citibank could not now shift the risk to LDB for their committed mistake. Firestone Tire & Rubber Co. of the Phils. vs. Court of Appeals [G.R. No. 113236. March 5, 2001] FACTS: Fojas-Arca Enterprises Company maintained a special account with respondent Luzon Development Bank which authorized and allowed the former to withdraw funds from its account through the medium of special withdrawal slips. Fojas-Arca purchased on credit products from Firestone with a total amount of P4,896,000.00. In payment of these purchases, Fojas-Arca delivered to plaintiff six special withdrawal slips drawn upon the respondent bank. In turn, these were deposited by the plaintiff with its current account with the Citibank. All of them were honored and paid by the defendant. However, in a subsequent transaction involving the payment of withdrawal slips by Fojas-Arca for purchases on credit from petitioner, two withdrawal slips for the total sum of P2,078,092.80 were dishonored and not paid by respondent bank for the reason "NO ARRANGEMENT". ISSUE: Whether respondent bank should be held liable for damages suffered by petitioner, due to its allegedly belated notice of non-payment of the subject withdrawal slips. RULING: The essence of negotiability which characterizes a negotiable paper as a credit instrument lies in its freedom to circulate freely as a substitute for money. The withdrawal slips in question lacked this character. As the withdrawal slips in question were non-negotiable, the rules governing the giving of immediate notice of dishonor of negotiable instruments do not apply. The respondent bank was under no obligation to give immediate notice that it would not make payment on the subject withdrawal slips. Citibank should



have known that withdrawal slips were not negotiable instruments. It could not expect these slips to be treated as checks by other entities. Payment or notice of dishonor from respondent bank could not be expected immediately, in contrast to the situation involving checks. Citibank was not bound to accept the withdrawal slips as a valid mode of deposit. But having erroneously accepted them as such, Citibank – and petitioner as account-holder – must bear the risks attendant to the acceptance of these instruments. Sesbreno v. CA [GR 89252, 24 May 1993] Facts: On 9 February 1981, Raul Sesbreño made a money market placement in the amount of P300,000.00 with the Philippine Underwriters Finance Corporation (Philfinance), Cebu Branch; the placement, with a term of 32 days, would mature on 13 March 1981. Philfinance, also on 9 February 1981, issued the following documents to Sesbreno: (a) the Certificate of Confirmation of Sale, "without recourse," 20496 of 1 Delta Motors Corporation Promissory Note (DMC PN) 2731 for a term of 32 days at 17.0 % per annum; (b) the Certificate of Securities Delivery Receipt 16587 indicating the sale of DMC PN 2731 to Sesbreno, with the notation that the said security was in custodianship of Pilipinas Bank, as per Denominated Custodian Receipt (DCR) 10805 dated 9 February 1981; and (c) post-dated checks payable on 13 March 1981 (i.e., the maturity date of Sesbreno's investment), with Sesbreno as payee, Philfinance as drawer, and Insular Bank of Asia and America as drawee, in the total amount of P304,533.33. On 13 March 1981, Sesbreno sought to encash the post-dated checks issued by Philfinance. However, the checks were dishonored for having been drawn against insufficient funds. On 26 March 1981, Philfinance delivered to Sesbreno the DCR 10805 issued by Pilipinas Bank (Pilipinas). On 2 April 1981, Sesbreno approached Ms. Elizabeth de Villa of Pilipinas, Makati Branch, and handed to her a demand letter informing the bank that his placement with Philfinance in the amount reflected in the DCR 10805 had remained unpaid and outstanding, and that he in effect was asking for the physical delivery of the underlying promissory note. Sesbreno then examined the original of the DMC PN 2731 and found: that the security had been issued on 10 April 1980; that it would mature on 6 April 1981; that it had a face value of P2,300,833.33, with Philfinance as "payee" and Delta Motors Corporation (Delta) as "maker;" and that on face of the promissory note was stamped "NON-NEGOTIABLE." Pilipinas did not deliver the Note, nor any certificate of participation in respect thereof, to Sesbreno. Sesbreno later made similar demand letters, dated 3 July 1981 and 3 August 1981, again asking Pilipinas for physical delivery of the original of DMC PN 2731. Pilipinas allegedly referred all of Sesbreno's demand letters to Philfinance for written instructions, as had been supposedly agreed upon in a "Securities Custodianship Agreement" between Pilipinas and Philfinance. Philfinance never did provide the appropriate instructions; Pilipinas never released DMC PN 2731, nor any other instrument in respect thereof, to petitioner. Sesbreno also made a written demand on 14 July 1981 upon Delta for the partial satisfaction of DMC PN 2731, explaining that Philfinance, as payee thereof, had assigned to him said Note to the extent of P307,933.33. Delta, however, denied any liability to Sesbreno on the promissory note, and explained in turn that it had previously agreed with Philfinance to offset its DMC PN 2731 (along with DMC PN 2730) against Philfinance PN 143-A issued in favor of Delta. In the meantime, Philfinance, on 18 June 1981, was placed under the joint management of the Securities and Exchange Commission (SEC) and the Central Bank. Pilipinas delivered to the SEC DMC PN 2731, which to date apparently



remains in the custody of the SEC. As Sesbreno had failed to collect his investment and interest thereon, he filed on 28 September 1982 an action for damages with the Regional Trial Court (RTC) of Cebu City, Branch 21, against Delta and Pilipinas. The trial court, in a decision dated 5 August 1987, dismissed the complaint and counterclaims for lack of merit and for lack of cause of action, with costs against Sesbreno. Sesbreno appealed to the Court of Appeals (CA GR CV 15195). In a Decision dated 21 March 1989, the Court of Appeals denied the appeal. Sesbreno moved for reconsideration of the above Decision, without success. Sesbreno filed the Petition for Review on Certiorari. Issue: Whether the marking “non-negotiable” in DMC PN 2731 prohibited Philfinance from assigning or transferring the same to Sesbreno. Held: The negotiation of a negotiable instrument must be distinguished from the assignment or transfer of an instrument whether that be negotiable or nonnegotiable. Only an instrument qualifying as a negotiable instrument under the relevant statute may be negotiated either by indorsement thereof coupled with delivery, or by delivery alone where the negotiable instrument is in bearer form. A negotiable instrument may, however, instead of being negotiated, also be assigned or transferred. The legal consequences of negotiation as distinguished from assignment of a negotiable instrument are, of course, different. A nonnegotiable instrument may, obviously, not be negotiated; but it may be assigned or transferred, absent an express prohibition against assignment or transfer written in the face of the instrument: "The words 'not negotiable,' stamped on the face of the bill of lading, did not destroy its assignability, but the sole effect was to exempt the bill from the statutory provisions relative thereto, and a bill, though not negotiable, may be transferred by assignment; the assignee taking subject to the equities between the original parties." Herein, DMC PN No. 2731, while marked "non-negotiable," was not at the same time stamped "non-transferrable" or "non-assignable." It contained no stipulation which prohibited Philfinance from assigning or transferring, in whole or in part, that Note. Further, there is nothing in the letter of agreement dated 10 April 1980 between Delta and Philfinance which can be reasonably construed as a prohibition upon Philfinance assigning or transferring all or part of DMC PN 2731, before the maturity thereof. It is scarcely necessary to add that, even had this "Letter of Agreement" set forth an explicit prohibition of transfer upon Philfinance, such a prohibition cannot be invoked against an assignee or transferee of the Note who parted with valuable consideration in good faith and without notice of such prohibition. It is not disputed that Sesbreno was such an assignee or transferee. [The issue whether Delta is liable for the value of the promissory to Sesbreno was resolved through Articles 1279 and 1636 of the New Civil Code as to compensation, and Article 1285 of the same as to the assignment of creditor's rights. The Court held that since Sesbreno failed to notify Delta of the assignment of the creditor's (Philfinance) rights at any time before the maturity date of DMC PN 2731, and because the record is bare of any indication that Philfinance had itself notified Delta of the assignment to Sesbreno, the Court was compelled to uphold the defense of compensation raised by Delta. The Court, however, held that Philfinance remained liable to Sesbreno under the terms of the assignment made by Philfinance to Sesbreno. As to the issue of Pilipinas’ liability to Sesbreno, on the other hand, the Court held that Pilipinas must respond to Sesbreno for damages sustained by him arising out of its



breach of duty. By failing to deliver the Note to Sesbreno as depositorbeneficiary of the thing deposited -- when Pilipinas purported to require and await the instructions of Philfinance, in obvious contravention of its undertaking under the DCR to effect physical delivery of the Note upon receipt of "written instructions" from Sesbreño -- Pilipinas effectively and unlawfully deprived Sesbreno of the Note deposited with it. – Civil Law II issues, MVG.] Travel-On, Inc. vs Court of Appeals | G.R. No. L-56169 June 26, 1992 FACTS: Petitioner Travel-On Inc. is a travel agency from which Arturo Miranda procured tickets on behalf of airline passengers and derived commissions therefrom. Miranda was sued by petitioner to collect on the six postdated checks he issued which were all dishonored by the drawee banks. Miranda, however, claimed that he had already fully paid and even overpaid his obligations and that refunds were in fact due to him. He argued that he had issued the postdated checks not for the purpose of encashment to pay his indebtedness but for purposes of accommodation, as he had in the past accorded similar favors to petitioner. Petitioner however urges that the postdated checks are per se evidence of liability on the part of private respondent and further argues that even assuming that the checks were for accommodation, private respondent is still liable thereunder considering that petitioner is a holder for value. ISSUE: Whether Miranda is liable on the postdated checks he issued even assuming that said checks were issued for accommodation only. RULING: There was no accommodation transaction in the case at bar. In accommodation transactions recognized by the Negotiable Instruments Law, an accommodating party lends his credit to the accommodated party, by issuing or indorsing a check which is held by a payee or indorsee as a holder in due course, who gave full value therefor to the accommodated party. The latter, in other words, receives or realizes full value which the accommodated party then must repay to the accommodating party. But the accommodating party is bound on the check to the holder in due course who is necessarily a third party and is not the accommodated party. In the case at bar, Travel-On was payee of all six (6) checks, it presented these checks for payment at the drawee bank but the checks bounced. Travel-On obviously was not an accommodated party; it realized no value on the checks which bounced. Miranda must be held liable on the checks involved as petitioner is entitled to the benefit of the statutory presumption that it was a holder in due course and that the checks were supported by valuable consideration. **In accommodation transactions recognized by the Negotiable Instruments Law, an accommodating party lends his credit to the accommodated party, by issuing or indorsing a check which is held by a payee or indorsee as a holder in due course, who gave full value therefor to the accommodated party. In the case at bar, Travel-On was the payee of all six (6) checks, it presented these checks for payment at the drawee bank but the checks bounced. Travel-On obviously was not an accommodated party; it realized no value on the checks which bounced. Travel-On, Inc. v. CA, 1992



Facts:



1



 Travel-On filed suit before to collect on six (6) checks issued by private respondent with a total face amount of P115,000.00.



2



 Petitioner sold and delivered various airline tickets to respondent at a total price of P278,201.57;



3



 Petitioner alleged in the complaint that to settle said account, private respondent paid various amounts in cash and in kind, and thereafter issued six (6) postdated checks amounting to P115,000.00 which were all dishonored by the drawee banks and that private respondent made another payment of P10,000.00 reducing his indebtedness to P105,000.00.



4



 Private respondent claimed that he had already fully paid and even overpaid his obligations and that refunds were in fact due to him. He argued that he had issued the postdated checks for purposes of accommodation, as he had in the past accorded similar favors to petitioner. Issue: Whether the postdated checks are per se evidence of liability on the part of private respondent and that even assuming that the checks were for accommodation, private respondent is still liable thereunder considering that petitioner is a holder for value. Ruling: Yes, the checks clearly established private respondent's indebtedness to petitioner and that private respondent was liable thereunder. A check which is regular on its face is deemed prima facie to have been issued for a valuable consideration and every person whose signature appears thereon is deemed to have become a party thereto for value. Thus, the mere introduction of the instrument sued on in evidence prima facie entitles the plaintiff to recovery. Further, a negotiable instrument is presumed to have been given or indorsed for a sufficient consideration unless otherwise contradicted and overcome by other competent evidence. Thus, it was up to private respondent to show that he had indeed issued the checks without sufficient consideration. Further, while the NIL does refer to accommodation transactions, no such transaction was shown in the case at bar. In the case at hand, Travel-On was payee of all six (6) checks; it presented these checks for payment at the drawee bank but the checks bounced. Travel-On obviously was not an accommodated party; it realized no value on the checks which bounced. Thus, private respondent must be held liable on the six (6) checks here involved. Those checks in themselves constituted evidence of indebtedness of private respondent, evidence not successfully overturned or rebutted by private respondent. DEVELOPMENT BANK OF RIZAL vs. SIMA WEI, ET AL. | G.R. No. 85419 March 9, 1993 FACTS: Respondent Sima Wei executed and delivered to petitioner Bank a promissory noteengaging to pay the petitioner Bank or order the amount of P1,820,000.00. Sima Wei subsequently issued two crossed checks payable to petitioner Bank drawn against China Banking Corporation in full settlement of the drawer's account evidenced by the promissory note. These two checks



however were not delivered to the petitioner-payee or to any of its authorized representatives but instead came into the possession of respondent Lee Kian Huat, who deposited the checks without the petitioner-payee's indorsement to the account of respondent Plastic Corporation with Producers Bank. Inspite of the fact that the checks were crossed and payable to petitioner Bank and bore no indorsement of the latter, the Branch Manager of Producers Bank authorized the acceptance of the checks for deposit and credited them to the account of said Plastic Corporation. ISSUE: Whether petitioner Bank has a cause of action against Sima Wei for the undelivered checks. RULING: No. A negotiable instrument must be delivered to the payee in order to evidence its existence as a binding contract. Section 16 of the NIL provides that every contract on a negotiable instrument is incomplete and revocable until delivery of the instrument for the purpose of giving effect thereto. Thus, the payee of a negotiable instrument acquires no interest with respect thereto until its delivery to him. Without the initial delivery of the instrument from the drawer to the payee, there can be no liability on the instrument. Petitioner however has a right of action against Sima Wei for the balance due on the promissory note. Development Bank of Rizal v. Sima Wei, 1993 Facts:  Sima Wei executed and delivered to the Petitioner a promissory note for a loan extended to it.  Sima Wei issued two crossed checks payable to petitioner Bank drawn against China Banking Corporation.  The said checks were allegedly issued in full settlement of the drawer's account evidenced by the promissory note.



Ruling: Only as against Sima Wei. The payee of a negotiable instrument acquires no interest with respect thereto until its delivery to him. Delivery of an instrument means transfer of possession, actual or constructive, from one person to another. Without the initial delivery of the instrument from the drawer to the payee, there can be no liability on the instrument. Moreover, such delivery must be intended to give effect to the instrument. The normal parties to a check are the drawer, the payee and the drawee bank. All the drawer has to do when he wishes to issue a check is to properly fill up the blanks and sign it. However, the mere fact that he has done these does not give rise to any liability on his part, until and unless the check is delivered to the payee or his representative. Notwithstanding the above, it does not necessarily follow that the drawer Sima Wei is freed from liability to petitioner Bank under the loan evidenced by the promissory note agreed to by her. Her allegation that she has paid the balance of her loan with the two checks payable to petitioner Bank has no merit for, as We have earlier explained, these checks were never delivered to petitioner Bank. And even granting, without admitting, that there was delivery to petitioner Bank, the delivery of checks in payment of an obligation does not constitute payment unless they are cashed or their value is impaired through the fault of the creditor. None of these exceptions were alleged by respondent Sima Wei. However, insofar as the other respondents are concerned, petitioner Bank has no privity with them. Since petitioner Bank never received the checks on which it based its action against said respondents, it never owned them (the checks) nor did it acquire any interest therein. Thus, anything which the respondents may have done with respect to said checks could not have prejudiced petitioner Bank. It had no right or interest in the checks which could have been violated by said respondents. Petitioner Bank has therefore no cause of action against said respondents, in the alternative or otherwise. If at all, it is Sima Wei, the drawer, who would have a cause of action against her co-respondents, if the allegations in the complaint are found to be true.



 These two checks were not delivered to the petitioner-payee or to any of its authorized representatives.



Republic Bank vs. Ebrada | GR L-40796, 31 July 1975



 These checks came into the possession of respondent Lee Kian Huat, who deposited the checks without the petitioner-payee's indorsement (forged or otherwise) to the account of respondent Plastic Corporation, with the Producers Bank.



FACTS: Respondent Ebrada encashed a back pay check dated January 15, 1963 at Republic Bank. The Bureau of Treasury, which issued the check advised the bank that the alleged indorsement of the check by one “Martin Lorenzo” was a forgery as the latter has been dead since 14 July 1952; and requested that it be refunded he sum deducted from its account. The bank refunded the amount to the Bureau and demanded upon Ebrada the sum in question, who refused.



 Branch Manager of Producers Bank, instructed the cashier of Producers Bank to accept the checks for deposit and to credit them to the account of said Plastic Corporation, inspite of the fact that the checks were crossed and payable to petitioner Bank and bore no indorsement of the latter.  Hence, petitioner filed a complaint against Sima Wei, Lee Kian Huat, Plastic Corporation, the branch Manager of Producers Bank and Producers Bank. Issue: Whether petitioner acquired any right or interest in the checks and can therefore assert cause of action on the same.



ISSUES: 1) Whether the bank can recover from Ebrada who was the last indorser of the check with the forged indorsement. 2) Whether the existence of one forged signature in the check will render void all the other negotiations of the check with respect to the other parties whose signature are genuine. RULING:



1) Republic Bank should suffer the loss when it paid the amount of the check in question to Ebrada but it has the remedy to recover from the latter the amount it paid to her because as last indorser of the check, she has warranted that she has good title to it even if in fact she did not because the payee of the check was already dead 11 years before the check was issued. 2) The negotiation of the check in question from Martin Lorenzo, the original payee whose indorsement was forged, to the second indorser, should be declared of no affect, but the negotiation of the aforesaid check from the second indorser to the third indorser, and from the third indorser to Ebrada who did not know of the forgery, should be considered valid and enforceable, barring any claim of forgery. **The existence of one forged signature in the check will not render void all the other negotiations of the check with respect to the other parties whose signature are genuine. As last indorser of the check, petitioner warranted that she has good title to it even if in fact she did not because the payee of the check was already dead 11 years before the check was issued. Republic Bank v. Ebrada, 1975 Facts:  A check was issued to one Martin Lorenzo who turned out to have been dead almost eleven years before it was issued.  At the back of the check, Martin Lorenzo apparently indorsed the check to Ramon Lorenzo, from Ramon Lorenzo to Delia Dominguez and then from Dominguez to Ebrada.  It was encashed by Ebrada at the Republic Bank's main office at the Escolta.  Informing the Bank that the payee's (Lorenzo) indorsement on the reverse side of the check was a forgery, the Bureau of Treasury requested the Bank to refund the amount.  The Bank sued Ebrada before the city court when she refused to return the money.  The court ruled for the Bank, so the case was elevated to the CFI which likewise rendered an adverse decision against Ebrada.  An appeal was filed. Issue: Whether the lower court erred in ordering Ebrada to pay the face value of the subject check after finding that the drawer issued the subject check to a person already deceased for 11-1/2 years and that Ebrada did not benefit from encashing said check. Ruling: As last indorser, Ebrada was supposed to have warranted that she has good title to said check. It turned out, however, that the signature of the original payee of the check, Martin Lorenzo was a forgery because he was already dead almost 11 years before the check in question was issued by the Bureau of Treasury.



However, the existence of one forged signature therein will NOT render void all the other negotiations of the check with respect to the other parties whose signature are genuine. it is only the negotiation predicated on the forged indorsement that should be declared inoperative. This means that the negotiation of the check in question from Martin Lorenzo, the original payee, to Ramon R. Lorenzo, the second indorser, should be declared of no effect, but the negotiation of the aforesaid check from Ramon R. Lorenzo to Adelaida Dominguez, the third indorser, and from Adelaida Dominguez to the defendantappellant who did not know of the forgery, should be considered valid and enforceable, barring any claim of forgery. The drawee of a check can recover from the holder the money paid to him on a forged instrument. It is not supposed to be its duty to ascertain whether the signatures of the payee or indorsers are genuine or not. This is because the indorser is supposed to warrant to the drawee that the signatures of the payee and previous indorsers are genuine, warranty not extending only to holders in due course. Ebrada, upon receiving the check in question from Dominguez, was duty-bound to ascertain whether the check in question was genuine before presenting it to plaintiff Bank for payment. Although Ebrada to whom the plaintiff Bank paid the check was not proven to be the author of the supposed forgery, yet as last indorser of the check, she has warranted that she has good title to it even if in fact she did not have it because the payee of the check was already dead 11 years before the check was issued. ASSOCIATED BANK V. CA | 252 SCRA 620 FACTS: The province of Tarlac maintains an account with PNB-Tarlac. Part of its funds is appropriated for the benefit of Concepcion Emergency Hospital. During a post-audit done by the province, it was found out that 30 of its checks weren’t received by the hospital. Upon further investigation, it was found out that the checks were encashed by Pangilinan who was a former cashier and administrative officer of the hospital through forged indorsements. This prompted the provincial treasurer to ask for reimbursement from PNB and thereafter, PNB from Associated Bank. As the two banks didn't want to reimburse, an action was filed against them. HELD: There is a distinction on forged indorsements with regard bearer instruments and instruments payable to order. With instruments payable to bearer, the signature of the payee or holder is unnecessary to pass title to the instrument. Hence, when the indorsement is a forgery, only the person whose signature is forged can raise the defense of forgery against holder in due course. In instruments payable to order, the signature of the rightful holder is essential to transfer title to the same instrument. When the holder’s signature is forged, all parties prior to the forgery may raise the real defense of forgery against all parties subsequent thereto. In connection to this, an indorser warrants that the instrument is genuine. A collecting bank is such an indorser. So even if the indorsement is forged, the collecting bank is bound by his warranties as an indorser and cannot set up the defense of forgery as against the drawee bank.



Furthermore, in cases involving checks with forged indorsements, such as the case at bar, the chain of liability doesn't end with the drawee bank. The drawee bank may not debit the account of the drawer but may generally pass liability back through the collection chain to the party who took from the forger and of course, the forger himself, if available. In other words, the drawee bank can seek reimbursement or a return of the amount it paid from the collecting bank or person. The collecting bank generally suffers the loss because it has te duty to ascertain the genuineness of all prior endorsements considering that the act of presenting the check for payment to the drawee is an assertion that the party making the presentment has done its duty to ascertain the genuineness of the indorsements. With regard the issue of delay, a delay in informing the bank of the forgery, which deprives it of the opportunity to go after the forger, signifies negligence on the part of the drawee bank and will preclude it from claiming reimbursement. In this case, PNB wasn't guilty of any negligent delay. Its delay hasn't prejudiced Associated Bank in any way because even if there wasn't delay, the fact that there was nothing left of the account of Pangilinan, there couldn't be anymore reimbursement. PRUDENTIAL BANK vs. INTERMEDIATE APPELLATE COURT | G.R. No. 74886 December 8, 1992, 216 scra 257 FACTS: Philippine Rayon Mills, Inc. entered into a contract with Nissho Co., Ltd. of Japan for the importation of textile machineries under a five-year deferred payment plan. To effect payment for said machineries, Philippine Rayon Mills opened a commercial letter of credit with the Prudential Bank and Trust Company in favor of Nissho. Against this letter of credit, drafts were drawn and issued by Nissho, which were all paid by the Prudential Bank through its correspondent in Japan. Two of these drafts were accepted by Philippine Rayon Mills while the others were not. Petitioner instituted an action for the recovery of the sum of money it paid to Nissho as Philippine Rayon Mills was not able to pay its obligations arising from the letter of credit. Respondent court ruled that with regard to the ten drafts which were not presented and accepted, no valid demand for payment can be made. Petitioner however claims that the drafts were sight drafts which did not require presentment for acceptance to Philippine Rayon. ISSUE: Whether presentment for acceptance of the drafts was indispensable to make Philippine Rayon liable thereon. RULING: In the case at bar, the drawee was necessarily the herein petitioner. It was to the latter that the drafts were presented for payment. There was in fact no need for acceptance as the issued drafts are sight drafts. Presentment for acceptance is necessary only in the cases expressly provided for in Section 143 of the Negotiable Instruments Law (NIL). The said section provides that presentment for acceptance must be made: (a) Where the bill is payable after sight, or in any other case, where presentment for acceptance is necessary in order to fix the maturity of the instrument; or



(b) Where the bill expressly stipulates that it shall be presented for acceptance; or (c) Where the bill is drawn payable elsewhere than at the residence or place of business of the drawee. In no other case is presentment for acceptance necessary in order to render any party to the bill liable. Obviously then, sight drafts do not require presentment for acceptance. PNB V. NATIONAL CITY BANK OF NY 63 PHIL 711 FACTS: Unknown persons negotiated with Motor Services Company checks, which were part of the stipulation in payment of automobile tires purchased from the latter’s store. It purported to have been issued by Pangasinan Transportation Company. The said checks were indorsed at the back by said unknown persons, the Motor company believing at that time that the signatures contained therein were genuine. The checks were later deposited with the company’s account in National City Bank of NY. The said checks were consequently cleared and PNB credited National City Bank with the amounts. Thereafter, PNB discovered that the signatures were forged and it demanded the reimbursement of the amounts for which it credited the other bank. HELD: A check is a bill of exchange payable on demand and only the rules governing bills of exchanges payable on demand are applicable to it. in view of the fact that acceptance is a step necessary insofar as negotiable instruments are concerned, it follows that the provisions relative to acceptance are without application to checks. Acceptance implies subsequent negotiation of the instrument, which is not true in the case of checks because from the moment it is paid, it is withdrawn from circulation. When the drawee banks cashes or pays a check, the cycle of negotiation is terminated and it is illogical thereafter to speak of subsequent holders who can invoke the warrant against the drawee. Further, in determining the relative rights of a drawee who under a mistake of fact, has paid, a holder who has received such payment, upon a check to which the name of the drawer has been forged, it is only fair to consider the question of diligence and negligence of the parties in respect thereto. The responsibility of the drawee who pays a forged check, for the genuineness of the drawer’s signature is absolute only in favor of one who has not, by his own fault or negligence, contributed to the success of the fraud or to mislead the drawee. According to the undisputed facts, National City Bank in purchasing the papers in question from unknown persons without making any inquiry as to the identity and authority of said persons negotiating and indorsing them, acted negligently and contributed to the constructive loss of PNB in failing to detect the forgery. Under the circumstances of the case, if the appellee bank is allowed to recover, there will be no change in position as to the injury or prejudice of the appellant. PNB v. The National City Bank of New York and Motor Service Co., 1936



Facts:



1



4. That in the case of the payment of a forged check, even without former acceptance, the drawee can not recover from a holder in due course not chargeable with any act of negligence or disregard of duty;



2



5. That to entitle the holder of a forged check to retain the money obtained thereon, there must be a showing that the duty to ascertain the genuineness of the signature rested entirely upon the drawee, and that the constructive negligence of such drawee in failing to detect the forgery was not affected by any disregard of duty on the part of the holder, or by failure of any precaution which, from his implied assertion in presenting the check as a sufficient voucher, the drawee had the right to believe he had taken;



 An unknown person negotiated with defendant Motor Service Company, Inc., checks in payment for automobile tires purchased from said defendant's stores, purporting to have been issued by the 'Pangasinan Transportation Co., Inc. against PNB and in favor of the International Auto Repair Shop.  "The checks were then indorsed for deposit by the defendant Motor Service Company, Inc. at the National City Bank of New York and credited to the account of Motor Service Co. Inc.



3



 Said checks were cleared at the clearing house and PNB credited the National City Bank of New York for the amounts thereof.



4



 PNB then found out that the purported signatures of the Manager and Treasurer of the Pangasinan Transportation Company, Inc., were forged when so informed by the said Company.
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 It accordingly demanded from the defendants the reimbursement of the amounts for which it credited the National City Bank of New York at the clearing house and for which the latter credited the Motor Service Co., but the defendants refused, and continue to refuse, to make such reimbursements.



6. That in the absence of actual fault on the part of the drawee, his constructive fault in not knowing the signature of the drawer and detecting the forgery will not preclude his recovery from one who took the check under circumstances of suspicion and without proper precaution, or whose conduct has been such as to mislead the drawee or induce him to pay the check without the usual scrutiny or other precautions against mistake or fraud;



Issue: Whether PNB has the right to recover from Motor Service Co..



7. That one who purchases a check or draft is bound to satisfy himself that the paper is genuine, and that by indorsing it or presenting it for payment or putting it into circulation before presentation he impliedly asserts that he performed his duty;



Ruling: Yes. PNB is no more chargeable with the knowledge of the drawer's signature than Motor Service Co. is, as the drawer was as much the customer of the Motor Service Co. as of PNB, the presumption that a drawee bank is bound to know more than any indorser the signature nature of its depositor does not hold.



8. That while the foregoing rule, chosen from a welter of decisions on the issue as the correct one, will not hinder the circulation of two recognized mediums of exchange by which the great bulk of business is carried on, namely, drafts and checks, on the other hand, it will encourage and demand prudent business methods on the part of those receiving such mediums of exchange;



Motor Service Co. in purchasing the papers in question from unknown persons without making any inquiry as to the identity and authority of the said persons negotiating and indorsing them, acted negligently and contributed to PNB‟s constructive negligence in failing to detect the forgery.



BPI v. CA 326 SCRA 641
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 Hence a case was filed by PNB.



If PNB is allowed to recover, there will be no change of position as to the injury or prejudice of Motor Service Co. Wherefore, the assignments of error are overruled, and the judgment appealed from must be, as it is hereby, affirmed, with costs against the appellant. So ordered.



Facts: Private respondent Benjamin Napiza deposited in his foreign current deposit with BPI a dollar check owned by Henry Chan in which he affixed his signature at the dorsal side thereof. For this purpose, Napiza gave Chan a signed blank withdrawal slip. However, Gayon Jr. got hold of the withdrawal slip and used it to withdraw the proceeds of the dollar check, even before the check was cleared and without the presentation of the bank passbook.



Important Rules:



Issues: (1) Whether or not petitioner can hold private respondent liable for the proceeds of the check for having affixed his signature at the dorsal side as indorser; and



1. That where a check is accepted or certified by the bank on which it is drawn, the bank is estopped to deny the genuineness of the drawer's signature and his capacity to issue the instrument;



(2) Whether or not the bank was negligent as the proximate cause of the loss and should be held liable.



2. That if a drawee bank pays a forged check which was previously accepted or certified by the said bank it cannot recover from a holder who did not participate in the forgery and did not have actual notice thereof; 3. That the payment of a check does not include or imply its acceptance in the sense that this word is used in section 62 of the Negotiable Instruments Law;



Held: (1) No. Ordinarily, private respondent may be held liable as an indorser of the check or even as an accommodation party. However, to hold him liable would result in an injustice. The interest of justice thus demands looking into the events that led to the encashment of the check.



Under the rules appearing in the passbook that BPI issued to private respondent, to be able to withdraw under the Philippine foreign currency deposit system, two requisites must be presented to petitioner BPI by the person withdrawing an amount:



**Petitioner claims that private respondent, having affixed his signature at the dorsal side of the check, should be liable for the amount stated therein in accordance with the provision of the Negotiable Instruments Law on the liability of a general indorser (Sec. 66).



1) A duly filled-up withdrawal slip; and



ISSUE: Whether private respondent is obliged to return the money paid out by BPI on a counterfeit check even if he deposited the check "for clearing purposes" only to accommodate Chan.



2) The depositor’s passbook. Petitioner bank alleged that had private respondent indicated therein the person authorized to receive the money, then Gayon could not have withdrawn any amount. However, the withdrawal slip itself indicates a special instruction that the amount is payable to “Ramon de Guzman and/or Agnes de Guzman”. Such being the case, petitioner’s personnel should have been duly warned that Gayon was not the proper payee of the proceeds of the check. Moreover, the fact that private respondent’s passbook was not presented during the withdrawal is evidenced by the entries therein showing that the last transaction that he made was when he deposited the subject check. (2) Yes. A bank is under obligation to treat the accounts of its depositors “with meticulous care, always having in mind the fiduciary nature of their relationship”. Petitioner failed to exercise the diligence of a good father of a family. In total disregard of its own rules, petitioner’s personnel negligently handled private respondent’s account to petitioner’s detriment. The proximate cause of the withdrawal and eventual loss of the amount of $2,500.00 on petitioner’s part was its personnel’s negligence in allowing such withdrawal in disregard of its own rules and the clearing requirement in the banking system. In so doing, petitioner assumed the risk of incurring a loss on account of a forged or counterfeit foreign check and hence, it should suffer the resulting damage. BPI vs. Court of Appeals and Napiza | G.R. No. 112392. February 29, 2000, 326 scra 641 FACTS: A certain Henry Chan owned a Continental Bank Manager’s Check payable to "cash" in the amount of Two Thousand Five Hundred Dollars ($2,500.00). Chan went to the office of Benjamin Napiza and requested him to deposit the check in his dollar account by way of accommodation and for the purpose of clearing the same. Private respondent acceded, and agreed to deliver to Chan a signed blank withdrawal slip, with the understanding that as soon as the check is cleared, both of them would go to the bank to withdraw the amount of the check upon private respondent’s presentation to the bank of his passbook. Napiza thus endorsed the check and deposited it in a Foreign Currency Deposit Unit (FCDU) Savings Account he maintained with BPI. Using the blank withdrawal slip given by private respondent to Chan, one Ruben Gayon, Jr. was able to withdraw the amount of $2,541.67 from Napiza's FCDU account. It turned out that said check deposited by private respondent was a counterfeit check. *When BPI demanded the return of $2,500.00, private respondent claimed that he deposited the check "for clearing purposes" only to accommodate Chan.



ISSUE: Whether or not respondent Napiza is liable under his warranties as a general indorser. RULING: Ordinarily private respondent may be held liable as an indorser of the check or even as an accommodation party. However, petitioner BPI, in allowing the withdrawal of private respondent’s deposit, failed to exercise the diligence of a good father of a family. BPI violated its own rules by allowing the withdrawal of an amount that is definitely over and above the aggregate amount of private respondent’s dollar deposits that had yet to be cleared. The proximate cause of the eventual loss of the amount of $2,500.00 on BPI's part was its personnel’s negligence in allowing such withdrawal in disregard of its own rules and the clearing requirement in the banking system. In so doing, BPI assumed the risk of incurring a loss on account of a forged or counterfeit foreign check and hence, it should suffer the resulting damage. State Investment House vs. CA, 1993 Facts: Nora B. Moulic issued to Corazon Victoriano checks, as security for pieces of jewelry sold on commission. Victoriano negotiated the checks to the State Investment House Inc. (SIHI). Moulic failed to sell the pieces of jewelry, so he returned them to the payee before the maturity of the checks. The checks, however, could not be retrieved as they had already been negotiated. Before the check‟s maturity dates, Moulic withdrew her funds from the drawee bank. Upon presentment of the checks for payment, they were dishonored for insufficiency of funds. SIHI sued to recover the value of the checks. Issue: Whether the personal defense of failure or absence of consideration is available, or conversely, whether SIHI is a holder in due course. Held: On their faces, the post-dated checks were complete and regular; SIHI bought the checks from the payee (Victoriano) before their due dates; SIHI took the checks in good faith and for value, albeit at a discounted price; and SIHI was never informed not made aware that the checks were merely issued to payee as security and not for value. Complying with the requisites of Section 52 of the Negotiable Instruments Law, SIHI is a holder in due course. As such, it holds the instruments free from any defect of title of prior parties, and from defenses available to prior parties among themselves. SIHI may enforce full payment of the checks. The defense of failure or absence of consideration is not available as SIHI was not privy to the purpose for which the checks were issued. That the post-dated checks were merely issued as security is not a ground for the discharge of the instrument as against a holder in due course. It is not one of the grounds outlined in Section 119 of the Negotiable Instrument Law, for the instrument to be discharged.



It must be noted that the drawing and negotiation of a check have certain effects aside from the transfer of title or the incurring of liability in regard to the instrument by the transferor. The holder who takes the negotiated paper makes a contract with the parties on the face of the instrument. There is an implied representation that funds or credit are available for the payment of the instrument in the bank upon which it is drawn. Consequently, the withdrawal of the money from the drawee bank to avoid liability on the checks cannot prejudice the rights of holders in due course. The drawer, Moulic, is liable to the holder in due course, SIHI. PNB vs. Quimpo, 1988 Facts: Francisco Gozon was a depositor of the Philippine National Bank (PNB Caloocan City branch). Ernesto Santos, Gozon‟s friend, took a check from the latter‟s checkbook which was left in the car, filled it up for the amount of P5,000, forged Gozon‟s signature, and encashed it. Gozon learned about the transaction upon receipt of the bank‟s statement of account, and requested the bank to recredit the amount to his account. The bank refused. Hence, the present action. Issue: Who shall bear the loss resulting from the forged check. Held: The prime duty of a bank is to ascertain the genuineness of the signature of the drawer or the depositor on the check being encashed. It is expected to use reasonable business prudence in accepting and cashing a check being encashed or presented to it. Payment in neglect of duty places upon him the result of such negligence. Still, Gozon‟s act in leaving his checkbook in the car, where his trusted friend remained in, cannot be considered negligence sufficient to excuse the bank from its own negligence. The bank bears the loss.



G.R. No. 120639 September 25, 1998; BPI EXPRESS CARD CORPORATION, petitioner, vs. COURT OF APPEALS and RICARDO J. MARASIGAN, respondents. The question before this Court is whether private respondent can recover moral damages arising from the cancellation of his credit card by petitioner credit card corporation. The facts of the case are as stated in the decision of the respondent court, wit:



1



to



The case arose from the dishonor of the credit card of the plaintiff Atty. Ricardo J. Marasigan by Café Adriatico, a business establishment accredited with the defendant-appellate BPI Express Card Corporation (BECC for brevity), on December 8, 1989 when the plaintiff entertained some guests thereat. The records of this case show that plaintiff, who is a lawyer by profession, was a complimentary member of BECC from February 1988 to February 1989 and was issued Credit Card No. 100-012-5534 with a credit limit of P3,000.00 and with a



monthly billing every 27th of the month (Exh. N), subject to the terms and conditions stipulated in the contract (Exh. 1-b). His membership was renewed for another year or until February 1990 and the credit limit was increased to P5,000.00 (Exh. A). The plaintiffs oftentimes exceeded his credit limits (Exhs. I, I-1 to I-12) but this was never taken against him by the defendant and even his mode of paying his monthly bills in check was tolerated. Their contractual relations went on smoothly until his statement of account for October 1989 amounting to P8,987.84 was not paid in due time. The plaintiff admitted having inadvertently failed to pay his account for the said month because he was in Quezon province attending to some professional and personal commitments. He was informed by his secretary that defendant was demanding immediate payment of his outstanding account, was requiring him to issue a check for P15,000.00 which would include his future bills, and was threatening to suspend his credit card. Plaintiff issued Far East Bank and Trust Co. Check No. 494675 in the amount of P15,000.00, postdated December 15, 1989 which was received on November 23, 1989 by Tess Lorenzo, an employee of the defendant (Exhs. J and J-1), who in turn gave the said check to Jeng Angeles, a co-employee who handles the account of the plaintiff. The check remained in the custody of Jeng Angeles. Mr. Roberto Maniquiz, head of the collection department of defendant was formally informed of the postdated check about a week later. On November 28, 2989, defendant served plaintiff a letter by ordinary mail informing him of the temporary suspension of the privileges of his credit card and the inclusion of his account number in their Caution List. He was also told to refrain from further use of his credit card to avoid any inconvenience/embarrassment and that unless he settles his outstanding account with the defendant within 5 days from receipt of the letter, his membership will be permanently cancelled (Exh. 3). There is no showing that the plaintiff received this letter before December 8, 1989. Confidential that he had settled his account with the issuance of the postdated check, plaintiff invited some guests on December 8, 1989 and entertained them at Café Adriatico. When he presented his credit card to Café Adriatico for the bill amounting to P735.32, said card was dishonored. One of his guests, Mary Ellen Ringler, paid the bill by using her own credit card a Unibankard (Exhs. M, M-1 and M-2). In a letter addressed to the defendant dated December 12, 1989, plaintiff requested that he be sent the exact billing due him as of December 15, 1989, to withhold the deposit of his postdated check and that said check be returned to him because he had already instructed his bank to stop the payment thereof as the defendant violated their agreement that the plaintiff issue the check to the defendant to cover his account amounting to only P8,987.84 on the condition that the defendant will not suspend the effectivity of the card (Exh. D). A letter dated December 16, 1989 was sent by the plaintiff to the manager of FEBTC, Ramada Branch, Manila requesting the bank to stop the payment of the check (Exhs. E, E-1). No reply was received by plaintiff from the defendant to his letter dated December 12, 1989. Plaintiff sent defendant another letter dated March 12, 1990 reminding the latter that he had long rescinded and cancelled whatever arrangement he entered into with defendant and requesting for his correct billing, less the improper charges and penalties, and for an explanation within five (5) days from receipt thereof why his card was dishonored on December 8, 1989 despite assurance to the contrary by defendant's personnelin-charge, otherwise the necessary court action shall be filed to hold defendant responsible for the humiliation and embarrassment suffered by him (Exh. F). Plaintiff alleged further that after a few days, a certain Atty. Albano,



representing himself to be working with the office of Atty. Lopez, called him inquiring as to how the matter can be threshed out extrajudicially but the latter said that such is a serious matter cannot be discussed over the phone. The defendant served its final demand to the plaintiff dated March 21, 1990 requiring him to pay in full his overdue account, including stipulated fees and charges, within 5 days from receipt thereof or face court action and also to replace the postdated check with cash within the same period or face criminal suit for violation of Bouncing Check Law (Exh. G/Exh. 13). The plaintiff in a reply letter dated April 5, 1990 (Exh. H), demanded defendant's compliance with his request in his first letter dated March 12, 1990 within three (3) days from receipt, otherwise the plaintiff will file a case against them, . . . . 2 Thus, on May 7, 1990 private respondent filed a complaint for damages against petitioner before the Regional Trial Court of Makati, Branch 150, docketed as Civil Case No. 90-1174. After trial the trial court ruled for private respondent, finding that herein petitioner abused its right in contravention of Article 19 of the Civil Code. dispositive portion of the decision reads:



3



The



Wherefore, judgment is hereby rendered ordering the defendant to pay plaintiff the following: 1. P 100,000.00 as moral damages; 2. P 50,000.00 as exemplary damages; and 3. P 20,000.00 by way of attorney's fees. On the other hand, plaintiff is ordered to pay defendant its outstanding obligation in the amount of P14,439.41, amount due as of December 15, 1989. 4



cancellation of plaintiff's credit card and his inclusion in the cautions list. However, nowhere in any of these communications was there ever a hint given to plaintiff that his card had already been suspended or cancelled. In fact, the Court observed that while defendant was trying its best to persuade plaintiff to update its account and pay its obligation, it had already taken steps to suspend/cancel plaintiff's card and include him in the caution list. While the Court admires defendant's diplomacy in dealing with its clients, it cannot help but frown upon the backhanded way defendant deal with plaintiff's case. For despite Tess Lorenzo's denial, there is reason to believe that plaintiff was indeed assured by defendant of the continued honoring of his credit card so long as he pays his obligation of P15,000.00. Worst, upon receipt of the postdated check, defendant kept the same until a few days before it became due and said check was presented to the head of the collection department, Mr. Maniquiz, to take steps thereon, resulting to the embarrassing situations plaintiff found himself in on December 8, 1989. Moreover, Mr. Maniquiz himself admitted that his request for plaintiff to replace the check with cash was not because it was a postdated check but merely to tally the payment with the account due. Likewise, the Court is not persuaded by the sweeping denials made by Tess Lorenzo and her claim that her only participation was to receive the subject check. Her immediate superior, Mr. Maniquiz testified that he had instructed Lorenzo to communicate with plaintiff once or twice to request the latter to replace the questioned check with cash, thus giving support to the testimony of plaintiff's witness, Dolores Quizon, that it was one Tess Lorenzo whom she had talked over the phone regarding plaintiff's account and plaintiff's own statement that it was this woman who assured him that his card has not yet been and will not be cancelled/suspended if he would pay defendant the sum of P15,000.00.



The trial court's ruling was based on its findings and conclusions, to wit: There is no question that plaintiff had been in default in the payment of his billings for more than two months, prompting defendant to call him and reminded him of his obligation. Unable to personally talk with him, this Court is convinced that somehow one or another employee of defendant called him up more that once. However, while it is true that as indicated in the terms and conditions of the application for BPI credit card upon failure of the cardholder to pay his outstanding obligation for more that thirty (30) days, the defendant can automatically suspend or cancel the credit card, that reserved right should not have been abused as it was in fact abused, in plaintiff's case. What is more peculiar here is that there have been admitted communications between plaintiff and defendant prior to the suspension or



Now, on the issue of whether or not upon receipt of the subject check defendant had agreed that the card shall remain effective the Court takes note of the following: 1. An employee of defendant corporation unconditionally accepted the subject check upon its delivery despite its being a postdated one; and the amount did not tally with plaintiff's obligation; 2. Defendant did not deny nor controvert plaintiff's claim that all of his payments were made in checks; 3. Defendant's main witness, Mr. Maniquiz, categorically stated that the request for plaintiff to replace his postdated check with a cash was merely for the purpose of tallying plaintiff's



outstanding obligation with his payment and not to question the postdated check; 4. That the card was suspended almost a week after receipt of the postdated check; 5. That despite the many instances that defendant could have informed plaintiff over the phone of the cancellation or suspension of his credit card, it did not do so, which could have prevented the incident of December 8, 1989, the notice allegedly sent thru ordinary mail is not only unreliable but takes a long time. Such action as suspension of credit card must be immediately relayed to the person affected so as to avoid embarrassing situations. 6. And that the postdated check was deposited on December 20, 1989. In view of the foregoing observations, it is needless to say that there was indeed an arrangement between plaintiff and the defendant, as can be inferred from the acts of the defendant's employees, that the subject credit card is still good and could still be used by the plaintiff as it would be honored by the duly accredited establishment of defendant. Not satisfied with the Regional Trial Court's decision, petitioner appealed to the Court of Appeals, which in a decision promulgated on March 9, 1995 ruled in its dispositive portion. WHEREFORE, premises considered the decision appealed from is hereby AFFIRMED with the MODIFICATION that the defendantappellant shall pay the plaintiff-appellee the following: P50,000.00 as moral damages: P25,000.00 as exemplary damages; and P10,000.00 by way of attorney's fees. SO ORDERED.



6



Hence, the present petition on the following assignment of errors: I THE LOWER COURT ERRED IN DECLARING THAT THERE WAS INDEED AN AGREEMENT OR ARRANGEMENT ENTERED INTO BETWEEN THE PARTIES WHEREIN THE DEFENDANT REQUIRED THE PLAINTIFF TO ISSUE A POSTDATED CHECK IN ITS FAVOR IN THE AMOUNT OF P15,000.00 AS PAYMENT FOR HIS OVERDUE ACCOUNTS, WITH THE CONDITION THAT THE PLAINTIFF'S CREDIT CARD WILL NOT BE SUSPENDED OR CANCELLED. II



THE LOWER COURT ERRED IN HOLDING DEFENDANT LIABLE FOR DAMAGES AND ATTORNEY'S FEES ARISING OUT FROM THE DISHONOR OF THE PLAINTIFF'S CREDIT CARD. 7 We find the petition meritorious. The first issue to be resolved is whether petitioner had the right to suspend the credit card of the private respondent. Under the terms and conditions of the credit card, signed by the private respondent, any card with outstanding balances after thirty (30) days from original billing/statement shall automatically be suspended, thus: PAYMENT OF CHARGES — BECC shall furnish the Cardholder a monthly statement of account made through the use of the CARD and the Cardholder agrees that all charges made through the use of the CARD shall be paid by the Cardholder on or before the last day for payment, which is twenty (20) days from the date of the said statement of account; and such payment due date may be changed to an earlier date if the Cardholder's account is considered overdue and/or with balances in excess of the approved credit limit; or to such other date as may be deemed proper by the CARD issuer with notice to the Cardholder on the same monthly statement of account. If the last day for payment falls on a Saturday, Sunday or Holiday, the last day for payment automatically becomes the last working day prior to the said payment date. However, notwithstanding the absence or lack of proof of service of the statement of charges to the Cardholder, the latter shall pay any or all charges made through the use of the CARD within thirty (30) days from the date or dates thereof. Failure of Cardholder to pay any and all charges made through the CARD within the payment period as stated in the statement of charges or with in thirty (30) days from actual date or dates whichever occur earlier, shall render him in default without the necessity of demand from BECC, which the Cardholder expressly waives. These charges or balance thereof remaining unpaid after the payment due date indicated on the monthly statement of account shall bear interest of 3% per month and an additional penalty fee equivalent to another 3% of the amount due for every month or a fraction of a month's delay. PROVIDED, that if there occurs any changes on the prevailing market rates BECC shall have the option to adjust the rate of interest and/or penalty fee due on the outstanding obligation with prior notice to the Cardholder. xxx xxx xxx Any CARD with outstanding balances unpaid after thirty (30) days from original billing/statement date shall automatically be suspended and those with accounts unpaid after sixty (60) days from said original billing/statement date shall automatically be



cancelled without prejudice to BECC's right to suspend or cancel any CARD any time and for whatever reason. In case of default in his obligation as provided for in the preceding paragraph, Cardholder shall surrender his CARD to BECC and shall in addition to the interest and penalty charges aforementioned, pay the following liquidated damages and/or fees (a) a collection fee of 25% of the amount due if the account is referred to a collection agency or attorney; (b) a service fee of P100 for every dishonored check issued by the Cardholder's in payment of his account, without prejudice; however to BECC's right of considering Cardholder's obligation unpaid; cable cost for demanding payment or advising cancellation of membership shall also be for Cardholder's account; and (c) a final fee equivalent to 25% of the unpaid balance, exclusive of litigation expenses and judicial costs, if the payment of the account is enforced through court action. 8 The aforequoted provision of the card cannot be any clearer. By his own admission private respondent no payment within thirty days for his billing/statement dated 27 September 1989. Neither did he make payment for his original billing/statement dated 27 October 1989. Consequently as early as 28 October 1989 thirty days from the non-payment of his billing dated 27 September 1989, petitioner corporation could automatically suspend his credit card. The next issue is whether prior to the suspension of private respondent's credit card on 28 November 1989 the parties entered into an agreement whereby the card could still be used and would be duly honored by duly accredited establishments. We agree with the findings of the respondent court, that there was an arrangement between the parties, wherein the petitioner required the private respondent to issue a check worth P15,000.00 as payment for the latter's billings. However we find that the private respondent was not able to comply with this obligation.



A I think November 22, sir. Q So that before you used again the credit card you were not able to pay immediately this P8,987.84 in cash? A I paid P15,000.00, sir. Q My question Mr. witness is, did you pay this P8,987.84 in charge of interest and penalties immediately in cash? A In cash no, but in check, sir. Q You said that you noted the word "immediately" in bold letters in your statement of accounts, why did not pay immediately? A Because I received that late, sir. Q Yes, on November 22 when you received from the secretary of the defendant telling you to pay the principal amount of P8,987.84, why did you not pay? A There was a communication between me and the defendant, I was required to pay P8,000.00 but I paid in check for P15,000.00, sir. Q Do you have any evidence to show that the defendant required you to pay in check for P15,000.00? A Yes, sir.



As the testimony of private respondent himself bears out, the agreement was for the immediate payment of the outstanding account: Q In said statement of account that you are supposed to pay the P8,974.84 the charge of interest and penalties, did you note that? A Yes, sir I noted the date. Q When? A When I returned from the Quezon province, sir Q When?



Q Where is it? A It was telecommunication, sir. Q So there is no written communication between you and the defendant? A There was none, sir. Q There is no written agreement which says that P8,987.84 should be paid for P15,000.00 in check, there is none?



A Yes, no written agreement, sir. Q And you as a lawyer you know that a check is not considered as cash specially when it is postdated sent to the defendant?



amount to a legal injury or wrong. These situations are often called damnum absque injuria. 12



Clearly the purpose of the arrangement between the parties on November 22, 1989, was for the immediate payment of the private respondent's outstanding account, in order that his credit card would not be suspended.



In other words, in order that the plaintiff may maintain an action for the injuries of which he complaints, he must establish that such injuries resulted from a breach of duty which the defendant owed to the plaintiff a concurrence of injury to the plaintiff and legal responsibility by the person causing it. The underlying basis for the award of tort damages is the premise that an individual was injured in contemplation of law. Thus, there must first be a breach of some duty and the imposition of liability for that breach before damages may be awarded; 13 and the breach of such duty should be the proximate cause of the injury.



As agreed upon by the parties, on the following day, private respondent did issue a check for P15,000.00. However, the check was postdated 15 December 1989. Settled is the doctrine that a check is only a substitute for money and not money, the delivery of such an instrument does not, by itself operate as payment. 9 This is especially true in the case of a postdated check.



We therefore disagree with the ruling of the respondent court that the dishonor of the credit card of the private respondent by Café Adriatico is attributable to petitioner for its willful or gross neglect to inform the private respondent of the suspension of his credit card, the unfortunate consequence of which brought social humiliation and embarrassment to the private respondent. 14



Thus, the issuance by the private respondent of the postdated check was not effective payment. It did not comply with his obligation under the arrangement with Miss Lorenzo. Petitioner corporation was therefore justified in suspending his credit card.



It was petitioner's failure to settle his obligation which caused the suspension of his credit card and subsequent dishonor at Café Adriatico. He can not now pass the blame to the petitioner for not notifying him of the suspension of his card. As quoted earlier, the application contained the stipulation that the petitioner could automatically suspend a card whose billing has not been paid for more than thirty days. Nowhere is it stated in the terms and conditions of the application that there is a need of notice before suspension may be affected as private respondent claims. 15



A That is correct, sir.



Finally, we find no legal and factual basis for private respondent's assertion that in canceling the credit card of the private respondent, petitioner abused its right under the terms and conditions of the contract. To find the existence of an abuse of right Article 19 the following elements must be present (1) There is a legal right or duty; (2) which is exercised in bad faith; (3) for the sole intent of prejudicing or injuring another. 10 Time and again this Court has held that good faith is presumed and the burden of proving bad faith is on the party alleging it.11 This private respondent failed to do. In fact, the action of the petitioner belies the existence of bad faith. As early as 28 October 1989, petitioner could have suspended private respondent's card outright. Instead, petitioner allowed private respondent to use his card for several weeks. Petitioner had even notified private respondent of the impending suspension of his credit card and made special accommodations for him for setting his outstanding account. As such, petitioner cannot be said to have capriciously and arbitrarily canceled the private respondent's credit card.



This notwithstanding on November 28, 1989, the day of the suspension of private respondent's card, petitioner sent a letter by ordinary mail notifying private respondent that his card had been temporarily suspended. Under the Rules on Evidence, there is a disputable presumption that letters duly directed and mailed were received on the regular course of mail. 16 Aside from the private respondent's bare denial he failed to present evidence to rebut the presumption that he received said notice. In fact upon cross examination private respondent admitted that he did receive the letter notifying him of the cancellation: Q Now you were saying that there was a first letter sent to you by the defendant? A Your letter, sir.



We do not dispute the findings of the lower court that private respondent suffered damages as a result of the cancellation of his credit card. However, there is a material distinction between damages and injury. Injury is the illegal invasion of a legal right; damage is the loss, hurt or harm which results from the injury; and damages are the recompense or compensation awarded for the damage suffered. Thus, there can be damage without injury in those instances in which the loss or harm was not the results of a violation of a legal duty. In such cases, the consequences must be borne by the injured person alone, the law affords no remedy for damages resulting from an act which does not



Q Was that the first letter that you received? A Yes, sir. Q It is that there was a communication first between you and the defendant?



A There was none, sir. I received a cancellation notice but that was after November 27. 17 As it was private respondent's own negligence which was the proximate cause of his embarrassing and humiliating experience, we find the award of damages by the respondent court clearly unjustified. We take note of the fact that private respondent has not yet paid his outstanding account with petitioner. IN VIEW OF THE FOREGOING, the decision of the Court of Appeals ordering petitioner to pay private respondent P100,000.00 as moral damages P50,000.00 as exemplary damages and P20,000.00 as attorney's fees, is SET ASIDE. Private respondent is DIRECTED to pay his outstanding obligation with the petitioner in the amount of P14,439.41. SO ORDERED. PIO BARRETTO REALTY DEVELOPMENT CORPORATION, petitioner, vs. COURT OF APPEALS, JUDGE PERFECTO A. S. LAGUIO, JR., RTC-Branch 18, Manila, and HONOR P. MOSLARES, respondents. BELLOSILLO, J.: This petition for review on certiorari assails the Decision dated 30 June 1997 of the Court of Appeals in CA-G.R. SP No. 33982, "Pio Barretto Realty Development Corporation v. Hon. Perfecto A. Laguio, et al.," which dismissed the special civil action for certiorari filed by petitioner, as well as its Resolution dated 14 January 1998 denying reconsideration. On 2 October 1984 respondent Honor P. Moslares instituted an action for annulment of sale with damages before the Regional Trial Court of Manila against the Testate Estate of Nicolai Drepin represented by its Judicial Administrator Atty. Tomas Trinidad and petitioner Pio Barretto Realty Development Corporation. Moslares alleged that the Deed of Sale over four (4) parcels of land of the Drepin Estate executed in favor of the Barretto Realty was null and void on the ground that the same parcels of land had already been sold to him by the deceased Nicolai Drepin. The case was docketed as Civil Case No. 84-27008 and raffled to respondent Judge Perfecto A. S. Laguio, Jr., RTC-Br. 18, Manila. On 2 May 1986 the parties, to settle the case, executed a Compromise Agreement pertinent portions of which are quoted hereunder 1. The Parties agree to sell the Estate, subject matter of the instant case, which is composed of the following real estate properties, to wit: a. Three (3) titled properties covered by TCT Nos. 50539, 50540 and 50541 [1] of the Registry of Deeds for the Province of Rizal, with a total area of 80 hectares, more or less, and b. Untitled Property, subject matter of (a) Land Registration Case No. 1602 of the Regional Trial Court, Pasig, Metro Manila, with an area of 81 hectares, more or less, subject to the following situations and conditions, to wit:



a. If plaintiff Honor P. Moslares x x x buys the property, he is under obligation, as follows: 1. To reimburse and pay Defendant Pio Barretto Realty Development Corporation, represented by Anthony Que, its capital investment of Three Million Pesos (P3,000,000.00), Philippine Currency, and 2. To pay the Estate of Nicolai Drepin, represented by the Judicial Administrator, Atty. Tomas Trinidad, the sum of One Million Three Hundred Fifty Thousand (P1,350,000.00) Pesos, Philippine Currency b. If defendant Pio Barretto Realty Development Corporation, represented by Mr. Anthony Que x x x continue[s] to buy the property, it shall pay for the interests of plaintiff Honor P. Moslares: 1. The sum of One Million (P1,000.000.00) Pesos, Philippine Currency to plaintiff Honor P. Moslares personally and 2. Pay to the Estate of Nicolai Drepin, through the Judicial Administrator, Atty. Tomas Trinidad, the balance of the agreed purchase price subject to negotiation and verification of payments already made. 2. In the event that plaintiff Honor P. Moslares buys the Estate and pays in full the amount of Three Million (P3,000,000.00) Philippine Currency to defendant Pio Barretto Realty Development Corporation, and the full sum of One Million Three Hundred Fifty Thousand (P1,350,000.00) Pesos, Philippine Currency, to the Estate of Nicolai Drepin, through Atty. Tomas Trinidad, defendant Pio Barretto shall execute the corresponding Deed of Conveyance in favor of plaintiff Honor P. Moslares and deliver to him all the titles and pertinent papers to the Estate. IN WITNESS WHEREOF, the parties hereto hereby sign this Compromise Agreement at Manila, Philippines, this 2nd day of May 1986 x x x x xxx x xxxx On 24 July 1986 the trial court rendered a decision approving the Compromise Agreement.[2] However, subsequent disagreements arose on the question of who bought the properties first. It must be noted that the Compromise Agreement merely gave Moslares and Barretto Realty options to buy the disputed lots thus implicitly recognizing that the one who paid first had priority in right. Moslares claimed that he bought the lots first on 15 January 1990 by delivering to Atty. Tomas Trinidad two (2) PBCom checks, one (1) in favor of Barretto Realty for P3 million, and the other, in favor of the Drepin Estate for P1.35 million. But petitioner Barretto Realty denied receiving the check. Instead, it claimed that it bought the properties on 7 March 1990 by tendering a Traders Royal Bank Manager's Chec k for P1million to Moslares, and a Far East Bank and Trust Company Cashier's Check for P1 million and a Traders Royal Bank Manager's Check for P350,000.00



to Atty. Tomas Trinidad as Judicial Administrator of the Estate. However, Moslares and Atty. Trinidad refused to accept the checks. Consequently, Barretto Realty filed a motion before the trial court alleging that it complied with its monetary obligations under the Compromise Agreement but that its offers of payment were refused, and prayed that a writ of execution be issued to compel Moslares and Atty. Trinidad to comply with the Compromise Agreement and that the latter be directed to turn over the owner's duplicate certificates of title over the lots. On 10 May 1990[3] Judge Laguio, Jr. ordered that "a writ of execution be issued for the enforcement of the decision of this Court for the parties to deposit with this Court, thru the City Treasurer's Office of Manila, their respective monetary obligations under the compromise agreement that had been executed by them x x x x" Reacting to the order, Atty. Trinidad for the Estate filed an urgent motion to hold the execution in abeyance on the ground that there was another case involving the issue of ownership over subject lots pending before the Regional Trial Court of Antipolo City. Moslares in turn filed a motion for reconsideration while Barretto Realty moved to amend the order since the lower court did not exactly grant what it prayed for. On 14 June 1990, ruling on the three (3) motions, Judge Laguio, Jr., issued his Order Considering Defendant Judicial Administrator's urgent motion to hold in abeyance x x x the plaintiff's motion for reconsideration, and the Defendant Pio Barretto Realty Development, Inc.'s opposition to both motions x x x this Court finds the two motions without merit and are accordingly, denied. As regards Pio Barretto Realty Development, Inc.'s ex-parte motion to amend order x x x the same is hereby granted and the deputy sheriff of this Court is allowed to deliver to the parties concerned thru their counsels the bank certified checks mentioned in par. 2 of the motion (underscoring ours).[4] On 20 June 1990 Deputy Sheriff Apolonio L. Golfo of the RTC-Br. 18, Manila, implemented the order by personally delivering the checks issued by Barretto Realty in favor of Moslares and the Estate to Atty. Pedro S. Ravelo, counsel for Moslares, and to Atty. Tomas Trinidad, respectively, as recorded in a Sheriff's Return dated 25 June 1990.[5] However, on 17 September 1993, or more than three (3) years later, Moslares filed a Motion for Execution alleging that he bought the lots subject of the Compromise Agreement on 15 January 1990 and that he paid the amounts specified as payment therefor. He asked that Barretto Realty be directed to execute a deed of conveyance over subject lots in his favor. In a Supplement to his motion Moslares contended that the previous tender of the checks by Barretto Realty did not produce the effect of payment because checks, according to jurisprudence, were not legal tender. Respondent Judge granted Moslares' Motion for Execution. Consequently, on 8 November 1993 Barretto Realty was ordered to execute a deed of conveyance over the subject lots in favor of Moslares.



Aggrieved, Barretto Realty moved for reconsideration alleging that respondent Judge could no longer grant Moslares' motion since the prior sale of subject lots in its favor had already been recognized when the court sheriff was directed to deliver, and did in fact deliver, the checks it issued in payment therefor to Moslares and Atty. Trinidad. On 7 December 1993 respondent Judge granted the motion of Barretto Realty for reconsideration and ruled Considering the motion for reconsideration and to quash writ of execution filed by defendant Pio Barretto Realty Corporation, Inc., dated 16 November 1993, together with the plaintiff's comment and/or opposition thereto, dated 18 November 1993, and the movant's reply to the opposition etc., dated 20 November 1993, this Court finds the motion well taken. The record shows that on 10 May 1990, a writ of execution was issued by this Court for the parties to deposit with the Court, thru the City Treasurer's Office of Manila, their respective monetary obligations under the compromise agreement that they had executed, and that it was only defendant Pio Barretto Realty Corporation Inc. that had complied therewith, per the return of this Court's deputy sheriff, Apolonio L. Golfo, dated June 25, 1990. Such being the case, Defendant Pio Barretto Realty Corporation Inc., is the absolute owner of the real properties in question and the issue on such ownership is now a closed matter. WHEREFORE, Defendant Pio Barretto Realty Corporation Inc.'s motion for reconsideration etc., dated November 16, 1993, is hereby granted; this Court's order, dated November 8, 1993, is reconsidered and set aside, and the writ of execution of the same date against Defendant Pio Barretto Realty Corporation Inc. is ordered quashed (underscoring ours).[6] Within a reglementary period Moslares moved to reconsider insisting that Barretto Realty's payment by check was not valid because (a) the check was not delivered personally to him but to his counsel Atty. Pedro Ravelo, (b) the check was not encashed hence did not produce the effect of payment; and, (c) the check was not legal tender per judicial pronouncements. Barretto Realty opposed the motion, but to no avail. On 11 February 1994 respondent Judge granted the motion for reconsideration and set aside his Order of 7 December 1993. Judge Laguio ruled that Barretto Realty's payment through checks was not valid because "a check is not legal tender and it cannot produce the effect of payment until it is encashed x x x x the check in question has neither been negotiated nor encashed by the plaintiff." [7] At the same time, however, Moslares' alleged payment of P3,000,000.00 on 15 January 1990 intended for Barretto Realty but delivered to Atty. Tomas Trinidad was likewise decreed as not valid because the latter was not authorized to accept payment for Barretto Realty. Invoking interest of justice and equity, respondent Judge resolved to: (a) set aside its ruling contained in its order of 7 December 1993 that "(d)efendant Pio Barretto Realty Corporation, Inc., is the absolute owner of the property in question and the issue on such ownership is now a closed matter;" (b) order the plaintiff (should he desire to exercise his option to buy the real property in question) to pay defendant Pio Barretto Realty Corporation, Inc., the sum of P3,000,000.00 within five (5) days from notice thereof by way of reimbursement of the latter's capital investment; and, (c) order defendant Pio



Barretto Realty Development Corporation, Inc., to pay the plaintiff (in the event the latter should fail to exercise his said option and the former would want to buy the real property in question) the sum ofP1,000,000.00.



however was enjoined by the Court of Appeals on 9 December 1994 when it issued a writ of preliminary injunction barring the issuance of the writ until further orders from the court.



But Moslares failed to exercise his option and pay the amount within the five (5)-day period granted him. Instead, he filed a Supplemental Motion to Pay praying that he be given additional seven (7) days within which to do so. Barretto Realty opposed and invoked par. 3 of the Order of 11 February 1994 granting it the option to buy the lots in the event that Moslares should fail to pay within the period given him. Barretto Realty prayed that the P1 million cashier's check still in Moslares' possession be considered as sufficient compliance with the pertinent provision of the court's order. Later, Barretto Realty offered to exchange the check with cash. When Moslares did not appear however at the designated time for payment on 10 March 1994 before the Branch Clerk of Court, Barretto Realty filed a motion for consignation praying that it be allowed to deposit the P1,000,000.00 payment with the cashier of the Office of the Clerk of Court.



In its Petition and Memorandum petitioner specifically alleged that respondent Judge's Orders of 8 November 1993, [9] 11 February 1994, [10] 15 April 1994, [11] and 12 October 1994[12] were all issued with grave abuse of discretion as the trial court had no more jurisdiction to issue such orders since the Compromise Agreement of 2 May 1986 which was the basis of the decision of 24 July 1986 had already been executed and implemented in its favor way back on 20 June 1990.



Respondent Judge however failed to act on the motion as he went on vacation leave. For reasons which do not clearly appear in the record, Judge Rosalio G. dela Rosa, Executive Judge of the RTC, Manila, acted on the motion and granted the prayer of Barretto Realty.[8] Upon the return of respondent Judge Laguio from his vacation, petitioner Barretto Realty immediately filed a motion for his inhibition on the ground that he had already lost the cold neutrality of an impartial judge as evident from his "seesaw" orders in the case. On 28 March 1994 respondent Judge denied the motion for his inhibition. Moslares for his part moved for reconsideration of Executive Judge dela Rosa's Order of 10 March 1994. On 15 April 1994, in a Consolidated Order, respondent Judge Laguio set aside the questioned order of Executive Judge dela Rosa on the ground that the motion for consignation should have been referred to the pairing judge of Branch 18, Judge Zenaida Daguna of Branch 19. Respondent Judge further ruled that the questioned order was premature since there were pending motions, namely, Moslares'Supplemental Motion to Pay dated 1 March 1994, and Motion to Deposit dated 9 March 1994 which were both filed earlier than Barretto Realty's Motion for Consignation which however remained unresolved. Respondent Judge Laguio found Moslares' motions meritorious and granted them. Moslares was thus given a non-extendible grace period of three (3) days within which to pay the P3,000,000.00 to Barretto Realty. Moslares then deposited the amount with the Branch Clerk of Court of Br. 18 within two (2) days from receipt of the order of respondent Judge, and on 25 April 1994 filed a motion for the Clerk of Court to be authorized to execute the necessary deed of conveyance in his favor. On 2 May 1994 Barretto Realty filed a petition for certiorari and prohibition with prayer for a temporary restraining order and/or preliminary injunction with the Court of Appeals assailing the Orders of respondent Judge dated 28 March 1994 and 15 April 1994 on the ground that they were issued with grave abuse of discretion. Meanwhile, on 12 October 1994 or during the pendency of the petition, respondent Judge granted Moslares' motion and authorized the Clerk of Court to execute the deed of conveyance in his favor. The implementation of the order



Petitioner likewise contended that the Order of 28 March 1994[13] denying petitioner's motion for inhibition was void because it did not state the legal basis thereof; that respondent Judge displayed obvious bias and prejudice when he issued "seesaw" orders in the case; and, that the bias in favor of Moslares was apparent when respondent Judge granted the former another three (3)-day period within which to pay the P3 million notwithstanding the fact that Moslares failed to comply with the original five (5)-day period given him. With respect to Executive Judge dela Rosa's Order of 10 March 1994, petitioner contended that there was no rule of procedure prohibiting the Executive Judge from acting on an urgent motion even if the pairing judge of the judge to whom the case was raffled was present. The Court of Appeals dismissed the petition. It ruled that the denial by respondent Judge of the motion for his inhibition was not tainted with grave abuse of discretion correctible by certiorari. Aside from the fact that judges are given a wide latitude of discretion in determining whether to voluntarily recuse themselves from a case, which is not lightly interfered with, the appellate court however observed that the orders and resolutions issued by respondent Judge in the five (5) years he had been presiding over Civil Case No. 84-27008 indicated that they were not uniformly issued in favor of one or the other party. As petitioner itself aptly described, respondent Judge's actuations in the case "seesawed" between the parties. On the matter of the validity of Judge dela Rosa's Order of 10 March 1994 granting petitioner's motion for consignation, the Court of Appeals ruled that the order was precipitate and unauthorized not only because the motion did not comply with the requisites for litigated motions but also because Judge dela Rosa had no judicial authority to act on the case. His duties as Executive Judge were purely administrative and did not include acting on a case assigned to another judge. With respect to the two (2) writs of execution, one dated 10 May 1990 in favor of petitioner, and the other dated 11 February 1994 in favor of respondent, the Court of Appeals ruled Lastly, anent the existence of two writs of execution, first one for petitioner and the second for Moslares which the former has repeatedly cited as capricious and whimsical exercise of judicial discretion by respondent Judge, the records reveal that on 10 May 1990 a writ of execution was issued in favor of the petitioner upon its motion. For reasons of its own, petitioner did not pursue its effective and fruitful implementation in accordance with the decision based on a compromise agreement, spelling out the respective monetary obligations of



petitioner and Moslares. Hence, after the lapse of at least one year, Moslares filed a motion for execution of the same decision x x x x [I]t cannot be said that respondent Judge issued two conflicting orders sans any legal basis. What really happened was that the matter of the first order granting execution in favor of petitioner was repeatedly put at issue until the order of the court dated 11 February 1994 x x x x Observedly, the said order was never elevated by petitioner to the appellate courts. Instead, he agreed with it by filing a "Manifestation and Motion” on 01 March 1994 praying that the P1 Million Cashier's Check still in the possession of Moslares be considered compliance with paragraph 3 of that order x x x x On 14 January 1998 petitioner's motion for reconsideration was denied; hence, this petition. Petitioner contends that the Court of Appeals erred (a) in concluding that petitioner did not pursue the effective and fruitful implementation of the writ of execution dated 10 May 1990 in its favor, (b) in not setting aside Judge Laguio's Orders dated 11 February 1994, 15 April 1994 and 12 October 1994 as patent nullities, and, (c) in disregarding jurisprudence declaring that cashier's or manager's checks are deemed cash or as good as the money they represent. We grant the petition. Final and executory decisions, more so with those already executed, may no longer be amended except only to correct errors which are clerical in nature. They become the law of the case and are immutable and unalterable regardless of any claim of error or incorrectness. [14] Amendments or alterations which substantially affect such judgments as well as the entire proceedings held for that purpose are null and void for lack of jurisdiction.[15] The reason lies in the fact that public policy dictates that litigations must be terminated at some definite time and that the prevailing party should not be denied the fruits of his victory by some subterfuge devised by the losing party.[16] It is not disputed, and in fact borne by the records, that petitioner bought the disputed lots of the Drepin Estate subject matter of the Compromise Agreement ahead of Moslares and that the checks issued in payment thereof were even personally delivered by the Deputy Sheriff of the RTC-Br. 18, Manila, upon Order of respondent Judge dated 14 June 1990 after tender was refused by Moslares and the Drepin Estate. Respondent Moslares never raised the invalidity of the payment through checks either through a motion for reconsideration or a timely appeal. Hence, with the complete execution and satisfaction of the Decision dated 24 July 1986 which approved the Compromise Agreement, Civil Case No. 84-27008 became closed and terminated leaving nothing else to be done by the trial court with respect thereto. [17] As petitioner correctly contended, the Court of Appeals erred when it concluded that petitioner did not pursue the fruitful and effective implementation of the writ of execution in its favor. As already stated petitioner paid for the lots through the court-sanctioned procedure outlined above. There was no more need for the Drepin Estate, owner of the lots, to execute a deed of conveyance in petitioner's favor because it had already done so on 10 October 1980. In fact the disputed lots were already registered in petitioner's name under TCT Nos. 50539, 50540 and 50541 as a consequence thereof. That was also why in the penultimate paragraph of the Compromise Agreement it was provided that in the event respondent Moslares bought the lots ahead of petitioner Barretto Realty the latter, not the Drepin Estate, was to execute the corresponding deed of



conveyance and deliver all the titles and pertinent papers to respondent Moslares. There was therefore nothing more to be done by way of fruitful and effective implementation. Clearly then respondent Judge Laguio no longer had any jurisdiction whatsoever to act on, much less grant, the motion for execution and supplement thereto filed by Moslares on 17 September 1993 or more than three (3) years later, claiming that he had already bought the lots. The fact that the check paid to him by Barretto Realty was never encashed should not be invoked against the latter. As already stated, Moslares never questioned the tender done three (3) years earlier. Besides, while delivery of a check produces the effect of payment only when it is encashed, the rule is otherwise if the debtor was prejudiced by the creditor's unreasonable delay in presentment. Acceptance of a check implies an undertaking of due diligence in presenting it for payment. If no such presentment was made, the drawer cannot be held liable irrespective of loss or injury sustained by the payee. Payment will be deemed effected and the obligation for which the check was given as conditional payment will be discharged. [18] Considering the foregoing, respondent Judge Laguio's Order dated 8 November 1993 which granted private respondent's motion for execution thus nullifying the 1990 sale in favor of petitioner after he had in effect approved such sale in his Order of 14 June 1990 and after such order had already become final and executory, amounted to an oppressive exercise of judicial authority, a grave abuse of discretion amounting to lack of jurisdiction, for which reason, all further orders stemming therefrom are also null and void and without effect. [19] The principle of laches does not attach when the judgment is null and void for want of jurisdiction.[20] The fact that petitioner invoked par. 3 of the Order of 11 February 1994 praying that itsP1,000,000.00 check still in Moslares' possession be considered sufficient payment of the disputed lots, could not be cited against it. For one thing, petitioner from the very start had always consistently questioned and assailed the jurisdiction of the trial court to entertain respondent's motion for execution filed three (3) years after the case had in fact been executed. Secondly, estoppel being an equitable doctrine cannot be invoked to perpetuate an injustice. [21] WHEREFORE, the questioned Decision and Resolution of the Court of Appeals dated 30 June 1997 and 14 January 1998, respectively, are REVERSED and SET ASIDE. The Order of respondent Judge Perfecto A. S. Laguio Jr. dated 11 February 1994 in Civil Case No. 84-27008, setting aside his earlier ruling of 7 December 1993 which had declared petitioner Pio Barretto Realty Development Corporation as the absolute owner of the real properties in question, and all subsequent proceedings culminating in the Order of 12 October 1994 authorizing the Clerk of Court, RTC-Manila, to execute a deed of conveyance over subject properties in favor of respondent Honor P. Moslares, are declared NULL and VOID for want of jurisdiction. Consequently, petitioner Pio Barretto Realty Development Corporation is declared the absolute owner of the disputed properties subject matter of the Compromise Agreement dated 2 May 1986 as fully implemented by the Deputy Sheriff, RTC-Br. 18, Manila, pursuant to the final and executory Order dated 14 June 1990 of its Presiding Judge Perfecto A. S. Laguio, Jr. SO ORDERED.



REPUBLIC V. EQUITABLE BANK | 10 SCRA 8 FACTS: The corporation had acquired 24 treasury warrants by accommodating its former trusted employee who asked the corporation to cash the warrants, alleging it was difficulty to do directly with the government and that his wife expected a sort of commission for the encashment. The corporation acceded to the request provided that it be first cleared and that the corporation would receive the amount before paying for it. The warrants were then cleared but later on, at different periods of time, the treasurer returned 24 warrants to the CB on the ground that they have forged. The bank refused to return the cash. The clearing of the checks, it should be noted, was in accordance to the 24-hour clearing rule by the CB. HELD: The warrants were cleared and paid by the Treasurer, in view of which Equitable and PI bank credited the corresponding amounts to the respective depositors of the warrants and then honored the checks for said amounts. Thus, the treasury had not been only negligent in clearing its own warrants but had already thereby induced the banks to pay the amounts thereof to said depositors. This gross negligence becomes more apparent when each of the warrants were valued for more than the authority of the treasurer to approve. G.R. No. L-15894 January 30, 1964 REPUBLIC OF THE PHILIPPINES, plaintiff-appellant, vs. EQUITABLE BANKING CORPORATION, defendant-appellee. Appeal from a decision of the Court of First Instance of Manila dismissing the complaints and the third-party complaints in the above entitled cases, without special pronouncement as to costs. The cases are before us, only questions of law being raised in the appeal, apart from the fact that the amount involved in G.R. No. L-16895 exceeds P200,000, and that the evidence introduced therein is the same evidence in G.R. No. L-15894. The Republic of the Philippines, hereinafter referred to as the Government, seeks to recover: (1) from the Equitable Banking Corporation — hereinafter referred to as the Equitable Bank — in case G.R. No. L-15894, the sum of P17,100, representing the aggregate value of four (4) treasury warrants — hereinafter referred to as warrants — paid to said bank by the Treasurer of the Philippines — hereinafter referred to as the Treasurer — thru the Clearing Office of the Central Bank of the Philippines; and (2) from the Bank of the Philippine Islands — hereinafter referred to as the PI Bank — in G.R. No. L-15895, the total sum of P342,767.63, representing the aggregate value of twenty-four (24) warrants similarly paid by the Treasurer to the PI Bank. These claims for refund are based upon a common ground — although said twenty-eight (28) warrants were executed on genuine government forms, the signature thereon of the drawing office and that of the representative of the Auditor General in that office are forged. It is not disputed that from July to December 1952, the Corporacion de los Padres Dominicos — hereinafter referred to as the Corporacion — had acquired the twenty-four (24) treasury warrants involved in case G.R. No. L-15895 by accommodating its former trusted employee — one Jacinto Carranza — who



asked the Corporacion to cash the warrants, alleging that it was difficult to do so directly with the Government and that his wife expected a sort of commission for the encashment; that the Corporacion acceded to Carranza's request, provided that the warrants would first be deposited with PI Bank, and that actual payment of the value of the warrants would be made only after the same had been duly accepted and cleared by the Treasurer and the proceeds thereof duly credited to the account of the Corporacion in the PI Bank; that the warrants were, accordingly, deposited by the Corporacion with said bank, which accepted them "subject to collection only"; that when the warrants were deposited with the PI Bank, each bore the indorsement of the respective payees and that of the Corporation; that, subsequently, the PI Bank presented the warrants for payment to the drawee thereof — the Government — thru the Clearing Office of the Central Bank — hereinafter referred to as the Clearing Office; that after being cleared, the warrants were paid by the Treasurer as follows: T/W No.



Payee



Date ISSUED



Amount



Date Cleared



2132655 Marcela Antonio Domingo



6-18-52



P8,722.37



7- 1-52



2132650 Gregoria Santos Castro



6-23-52



14,605.91



7- 8-52



2468943 Josefa Castro de Villanueva



10-34-52



14,250.15



11-14-52



2159698 Anacleta Santos de Angeles 10-18-52



15,800.00



12- 5-52



2159668 Virginia Salem de Marcelino 11-13-52



16,900.00



12-10-52



2159692 Brigida San Luis de Santos



9-15-52



13,900.00



11- 3-52



2159673 Silva Sanches de Apolinario



10-14-52



14,810.00



11-11-52



2159667 Francisca Gomez de Galvez



10-12-52



16,200.75



11-11-52



2451448 Gaudencia Ruiz Alvarez



7- 1-52



12,702.76



7-15-52



2132653 Anastacia Capili Trinidad



6-25-52



8,794.21



7-15-52



2468979 Monica Anselmo de Pascua



7- 1-52



13,870.24



9- 852



2468944 Rosalia Manalo de Nazario



7-10-52



14,701.76



9- 8-52



2159682 Luisa Santos de Arellano



11-18-52



16,400.50



12- 8-52



2159669 Leticia Moreno de Ocampo



11-16-52



15,880.75



12- 8-52



2159670 Juana Castro de Jesus



10-12-52



16,200.00



12-15-52



2159671 Antonia Sison de Mauricio



9- 9-52



12,900.75



11-10-52



2159660 Rosario Pilapil de Rodrigo



9- 4-52



13,950.39



9-23-52



2169658 Mauricia Sison de Angeles



9-12-52



15,200.76



9-23-52



2159686 Lucia Angeles de Natalio



9-12-52



12,890.74



10-27-52



2468977 Nicolasa Alvares Jaranilla



7- 2-52



15,340.76



7-25-52



2468978 Maria Antonio de los Reyes



7- 2-52



14,722.31



7-25-52



2159659 Je Jastive de Fernandez



8-16-52



14,820.00



8-27-52



2159656 Gregoria Pascual de Lira



8-15-52



12,900.75



8-27-52



2159666 Luisa Dancel de Mendoza



10-11-52



16,300.75



12- 2-52



and that, accordingly, the PI Bank credited the proceeds of said warrants to the Corporation, which, in turn, withdrew said proceeds by means of its own checks and eventually paid the corresponding amounts to Jacinto Carranza. On December 23, 1952, the Treasurer returned three (3) of said warrants (Nos. 2159659, 2159656, and 2159666) to the Central Bank, and demanded, on the ground that they had been forged, that the value thereof be charged against the accounts of the PI Bank in the Clearing Office and credited back to the demand deposit of the Bureau of the Treasury, hereinafter referred to as the Treasury. Four (4) days later, two (2) more warrants (Nos. 2468977 and 2468978), and, finally, on January 16, 1953, the remaining nineteen (19) warrants were returned by the Treasury to the Central Bank for the same reason and with the same demand. The Central Bank in turn referred said warrants, together with the letters of demand of the Treasurer, for appropriate action to the PI Bank, which opposed the return of the warrants or to have the value thereof charged against its account in the Clearing Office and requested the Central Bank to return the warrants to the Treasurer. The records of G.R. No. L-15894 show that the four (4) warrants involved therein were deposited with the Equitable Bank by persons known thereto as its depositors or customers, namely, Robert Wong, Lu Chill Kau and Chung Ching; that, in due course, the Equitable Bank cleared said warrants, thru the Clearing Office, then collected the corresponding amounts from the Treasurer and thereafter credited said amounts to the accounts of the respective depositors; that on January 15, 1958, the Treasurer notified the Equitable Bank of the alleged defect of said warrants and demanded reimbursement of the amounts thereof; and that this demand was rejected by the Equitable Bank. Hence, the institution of G.R. No. L-15895 (Civil Case No. 19599 of the Court of First Instance of Manila), against the PI Bank, for the recovery of P342,767.63, and of G.R. No. L-15894 (Civil Case No. 19600 of the Court of First Instance of Manila), against the Equitable Bank for, the recovery of P17,100.00. Upon leave of the lower court, the PI Bank filed a third-party complaint against the Corporacion. In G.R. No. L-15895, and the Equitable Bank filed a similar complaint against, Robert Wong, Lu Chill Kau and Chung Ching in G.R. No. L15894, for whatever reimbursements the PI Bank and the Equitable Bank may respectively be sentenced to make to the Government. By agreement of the parties, the two (2) cases were jointly heard, and after appropriate proceedings, the lower court rendered the decision adverted to above. 1äwphï1.ñët The clearing of the aforementioned twenty-eight (28) warrants thru the Clearing Office was made pursuant to the "24-hour clearing house rule", which had been adopted by the Central Bank in a conference with representatives and officials of the different banking institutions in the Philippines. The rule is embodied in Section 4, subsection (c) of Circular No. 9 of the Central Bank, dated February 17, 1949 (Exhibit B), as amended by the letter of the Governor of the Central Bank, dated June 4, 1949 (Exhibit D), reading:



Items which should be returned for any reason whatsoever shall be returned directly to the bank, institution or entity from which the item was received. For this purpose, the Receipt for Returned Checks (Cash Form No. 9) should be used. The original and duplicate copies of said Receipt shall be given to the bank, institution or entity which returned the items and the triplicate copy should be retained by the bank, institution or entity whose demand is being returned. At the following clearing, the original of the Receipt for returned Checks shall be presented through the Clearing Office as a demand against the bank, institution or entity whose item has been returned. Nothing in this section shall prevent the resumed items from being settled by direct reimbursement to the bank, institution or entity returning the items. All items cleared at 11:00 o'clock a.m. shall be returned not later than 2:00 o'clock p.m. on the same day and all items cleared at 3:00 o'clock p.m. shall be returned not later than 8:30 a.m. of the following business day, except for items cleared on Saturday which may be returned not later than 3:30 a.m. of the following day. (Emphasis supplied.) The Government maintains that it is not bound by this rule because: (1) the Treasury is not a bank; and (2) the Treasurer has objected to the application of said rule to his office. This contention, however, untenable for, admittedly, the Treasury is a member of the aforementioned Clearing Office and Exh. A clearly shows that the former "has agreed to clear its clearable items through" the latter "subject to the rules and regulations of the Central Bank." Besides, the above quoted rule applies not only to banks, but, also, to the institutions and entities therein alluded to. Then too, the opposition of the Treasurer to the "24hour clearing house rule" is not sufficient to exempt the Treasury from the operation thereof. Upon the other hand, said opposition is predicated upon the allegation that it is physically impossible for the Treasury to check and verify the genuineness of treasury warrants within twenty-four (24) hours, because, during 1952 said office used to receive daily from 3,000 to 4,000 warrants which, considering its very limited personnel at that time, would have required one (1) or two (2) months clear. This claim is belied, however, by the statements the Treasurer, Exhibits 38 and 38-A to 38-C, showing that on September 15, 23 and 24 and November 25, 1952, his office had cleared 1,618, 2,851, 1,742 and 2,360 warrant respectively. Moreover, if the rule was unwise, the Treasurer could have secured the proper remedy through the President of the Philippines, since the Treasury and Central Bank are both agencies of the Government. At any rate, the aforementioned twenty-eight (28) warrants were cleared and paid by the Treasurer, in view which the PI Bank and the Equitable Bank credited the corresponding amounts to the respective depositors of the warrants and then honored their checks for said amounts. Thus, the Treasury had not only been negligent in clearing its own warrants, but had, also, thereby induced the PI Bank and the Equitable Bank to pay the amounts thereof to said depositors. The gross nature of the negligence of the Treasury becomes more apparent when we consider that each one of the twenty-four (24) warrants involve in G.R. No. L-15895 was for over P5,000, and, hence; beyond the authority of the auditor of the Treasury — whose signature thereon had been forged — to approve. In other words, the irregularity of said warrants was apparent the face thereof, from the viewpoint of the Treasury. Moreover, the same had not advertised the loss of genuine forms of its warrants. Neither had



the PI Bank nor the Equitable Bank been informed of any irregularity in connection with any of the warrants involved in these two (2) cases, until after December 23, 1952, — or after the warrants had been cleared and honored — when the Treasury gave notice of the forgeries adverted to above. As a consequence, the loss of the amounts thereof is mainly imputable to acts and omissions of the Treasury, for which the PI Bank and the Equitable Bank should not and cannot be penalized. Where a loss, which must be borne by one of two parties alike innocent of forgery, can be traced to the neglect or fault of either, it is reasonable that it would be borne by him, even if innocent of any intentional fraud, through whose means it has succeeded, (Phil. National Bank v. National City Bank of New York, 63 Phil. 711, 723.) Generally, where a drawee bank otherwise would have a right of recovery against a collecting or indorsing bank for its payment of a forged check its action will be barred if it is guilty of an unreasonable delay in discovering the forgery and in giving notice? thereof. (C.J.S. 769-700.). Where defendant bank, on presentation to it on September 2, of forged check drawn on another bank, paid part of amount to presenter, drawee paying check through clearing house on said day, held that the latter, not giving notice of forgery until December 5, could not hold defendant for amount so paid. (First State Bank & Trust Co. v. First Nat. Bank, 145 N. E. 382, 314 Ill. 269, affirming 234 Ill. App. 39.) WHEREFORE, the decision appealed from is hereby affirmed, without special pronouncement as to costs. It is so ordered. HSBC v. People’s Bank Negotiable Instruments Law – Notice of Dishonor – 24 Hour Clearing House Rule On March 8, 1965, the Philippine Long Distance Telephone Company (PLDT) drew a check against its account with the Hongkong and Shanghai Banking Corporation (HSBC) for P14,608.05. The check was also made payable to HSBC. PLDT mailed the check to HSBC but somehow the check wound up in the hands of one Florentino Changco. Changco managed to erase HSBC as the payee and replaced the payee’s name with his own name. He then made a check deposit with Peoples Bank and Trust Company on March 16, 1965. The check was presented by the Peoples Bank for clearing wherein the Peoples Bank made the following indorsement: “For clearance, clearing office. All prior endorsements and/or lack of endorsements guaranteed. Peoples Bank and Trust Company.” The check was cleared on March 17, 1965 and Changco was able to withdraw all the money. On March 31, 1965, he closed his account with Peoples Bank.



The alteration was subsequently discovered and on April 12, 1965 or 27 days after the clearing, HSBC notified Peoples Bank that the check was altered (hence in effect being dishonored). HSBC was asking for a refund but Peoples Bank refused as it invoked the “24 hour clearing house rule” issued by the Central Bank. HSBC argued that the Peoples Bank is liable to refund them the amount of the check because of the guarantee that Peoples Bank made in indorsing the check to HSBC. ISSUE: Whether or not Peoples Bank should refund the amount of the check to HSBC. HELD: No. The 24 hour clearing house rule applies. This rule mandates banks that after a clearing, all cleared items must be returned not later than 3:00 PM of the following business day. Therefore, when HSBC was sending its notice [of dishonor] to the Peoples Bank, it was already 27 days late. Further, it is a settled rule that a person who presents for payment checks guarantees the genuineness of the check, and the drawee bank need concern itself with nothing but the genuineness of the signature, and the state of the account with it of the drawee. HSBC should go after Chango and not after the Peoples Bank. Facts: The Philippine Long Distance Telephone Company (PLDT) drew a check on the Hongkong & Shanghai Banking Corporation (HSBC) in the latter’s favor for P14,608.05, and sent it through mail. Thecheck fell into the hands of Florentino Changco, who was able to erase the name of the payee and substitutedhis own, and deposited the altered check in his current account with the People’s Bank and Trust Co. (PBTC).The check was cleared by HSBC, and PBTC credited Changco the amount. The alteration was known whenthe cancelled check was returned to PLDT. HSBC requested PBTC to refund the amount, but the latterrefused. Issue: Whether HSBC can claim reimbursement from PBTC. Held: A person who presents fro payment checks guarantees the genuineness of the check, and the draweebank need to concern itself with nothing but the genuineness of the signature, and the state of the account withit of the drawee. If at all, whatever remedy, whatever remedy HSBC has would lie not against PBTC but asagainst the party responsible for changing the name of the payee (i.e. Changco). Its failure to call the attentionof PBTC as to such alteration until after the lapse of 27 days would, in the light of Central Bank Circular 9(24-hour clearing house rule), negate whatever right it might have had against PBTC. CEBU INTERNATIONAL vs. COURT OF APPEALS | G.R. No. 123031 October 12, 1999 Facts: Cebu International Finance Corporation (CIFC), a quasi-banking institution, is engaged in money market operations. On April 25, 1991, Vicente Alegre, invested with CIFC, P500,000.00 pesos, in cash. Petitioner issued a promissory note to mature on May 27, 1991 for P516,238.67 placement plus interest at twenty and a half (20.5%) percent for thirty-two (32) days.



On May 27, 1991, CIFC issued BPI Check No. 513397 for P514,390.94 in favor of Alegre as proceeds of his matured investment plus interest. The CHECK was drawn from petitioner’s current account number maintained with the BPI Makati City. Alegre’s wife deposited the CHECK with RCBC Puerto Princesa, Palawan but it was dishonoured with the annotation, that the “Check (is) Subject of an Investigation.” Alegre notified CIFC of the dishonored CHECK and demanded, on several occasions, that he be paid in cash. Alegre, through counsel, made a formal demand for the payment of his money market placement. In turn, CIFC promised to replace the CHECK but required an impossible condition that the original must first be surrendered. Hence, this case for recovery of sum of money. RTC ruled in favour of Alegre. CA affirmed. Issue: 1. Was there valid payment to Alegre? 2. Was there a valid discharge of the check? Held: 1. No. In the case at bar, the money market transaction between the petitioner and the private respondent is in the nature of a loan. The private respondent accepted the CHECK, instead of requiring payment in money. Yet, when he presented it to RCBC for encashment, as early as June 17, 1991, the same was dishonored by non-acceptance, with BPI’s annotation: “Check (is) subject of an investigation.” These facts were testified to by BPI’s manager. Under these circumstances, and after the notice of dishonor, the holder has an immediate right of recourse against the drawer, and consequently could immediately file an action for the recovery of the value of the check. In a loan transaction, the obligation to pay a sum certain in money may be paid in money, which is the legal tender or, by the use of a check. A check is not a legal tender, and therefore cannot constitute valid tender of payment. Since a negotiable instrument is only a substitute for money and not money, the delivery of such an instrument does not, by itself, operate as payment (citation omitted). A check, whether a manager’s check or ordinary check, is not legal tender, and an offer of a check in payment of a debt is not a valid tender of payment and may be refused receipt by the obligee or creditor. Mere delivery of checks does not discharge the obligation under a judgment. The obligation is not extinguished and remains suspended until the payment by commercial document is actually realized (Art. 1249, Civil Code, par. 3.) 2. No. When the bank deducted the amount of the CHECK from CIFC’s current account, this did not ipso facto operate as a discharge or payment of the instrument. Although the value of the CHECK was deducted from the funds of CIFC, it was not delivered to the payee, Vicente Alegre. Instead, BPI offset the amount against the losses it incurred from forgeries of CIFC checks, allegedly committed by Alegre. The confiscation of the value of the check was agreed upon by CIFC and BPI. This compromise agreement between CIFC and BPI cannot bind Alegre who was a non-party thereto. His money could not be the



subject of an agreement between CIFC and BPI. Although Alegre’s money was in custody of the bank, the bank’s possession of it was not in the concept of an owner. BPI cannot validly appropriate the money as its own.
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