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STATEMENT OF JURISDICTION The Petitioner has approached the Hon’ble Supreme Court of India through Article 32 of the Indian Constitution. The Supreme Court has issued the notice to the concerned parties. The Petitioners set forth the facts, Contentions and Arguments present in this case.



STATEMENTS OF FACTS



TARUNACHAL PRADESH STATE ELECTION Tarunachal Pradesh is one of the 29 states of the republic of Indiana. The Political Parties of the state are Tarunachal Democratic Party (TDP), Tarunachal Republic Party (TRP) and Tarunachal Peoples Party (TPP). The Legislative assembly comprises of 60 members, directly elected from single seat constituencies. In 2011 state election, the result was TDP- 42 seats, TRP- 11 Seats, TPP- 5 seats and others- 2 seats. TDP which was in majority formed the State Government headed by Shri Rai Prasad as the Chief Minister. DISSENT IN THE GOVERNMENT The Chief Minister started to shuffle the Cabinet repeatedly, this led to dissent within the ruling party. In December 2014, the CM dropped the Veteran minister Prem Chand from the Cabinet. Meanwhile the Centre appointed Purva Pradesh’s Chief Secretary, J.P. Pandey as the Governor on June 1, 2015. On October 6, 2015, 2 young rebel TDP MLAs resigned. Later alleged that their resignation was obtained by duress. Two days later, Rai Prasad dropped 4 senior minister. Two weeks later, another minister Radha Krishnan accused Rai Prasad of being “inefficient” and resigned. By then Rai Prasad had developed a strained relationship with the Governor and almost half his MLAs were against him. NOTIFICATION FOR IMPEACHMENT On 9th December, 2015 a group of rebel TDP MLAs approached the Governor seeking the impeachment of the cousin of CM, Mr. N Yadav who was the Speaker of the Assembly. The Governor agreeing that it was an urgent matter, by notification dated 9th December, 2015 called for an emergency session of the assembly on 16th December, 2015 to take up the impeachment motion even though the assembly was originally slated to convene on 14th January, 2016. IMPEACHMENT OF THE SPEAKER On 6th December, 2015 the session was called upon by the Governor for the Impeachment process and it was held in a community hall as the Government (excluding rebels, TRP members and other candidate) and the Speaker prevented the session from being held in the Assembly. The session was presided over by the Deputy Speaker Mr. V.K. Punia who was



believed to be anti-CM side. The Session was attended by 20 MLAs of TDP, TRP- 11 MLAs and 2 independent MLAs. They passed the impeachment motion. The special session also made a no-confidence motion against the C.M. Rai Prasad. FILING OF WRIT IN HIGH COURT At the end of the Special Session, C.M. was defeated in the floor test and the “House” elected Prem Chand as the new leader of the House. The Speaker in reciprocation issued an order disqualifying 14 rebel TDP MLAs. On 17 th December, 2015, the Speaker moved to the High Court of Tarunachal Pradesh under Article 226 challenging the Constitutional validity of the notification issued by the Governor n 9th December, 2015 and also the ousting of the C.M. and election of a dissident MLA as his successor. Another writ was filed by one of the MLA Dinesh Singh and others to set aside the order of the Speaker disqualifying the membership of 14 MLAs. Hon’ble High Court, said prima facie appeared to be in violation of Article 174 and 175 of the Constitution. Issuing notice, Hon’ble Justice kept in abeyance the impugned decision, including the notification issued by the deputy speaker and the holding of the "session" at a new place and the decision taken at the session to remove the speaker. Moreover, hearing the writ petition of MLA, court set aside the order of speaker in which he had disqualified 14 MLAs. Supreme court The speaker thereafter moved to supreme court alleging that the acting chief justice has erroneously rejected the petitioners recusal application which should have been decided by justice A B Sharma whose recusal was sought. Having been aggrieved by the orders of high court of tarunachal pradesh, all the parties to the litigation approached the supreme court. Supreme court thereafter referred to a large constitution bench as the matters involved constitutional provisions on the rights of the governor, the speaker and the deputy speaker. Executive intervention the governor sent a report to union cabinet seeking imposition of president's rule on account of political stability in the state, Despite of the matter being sub judice in supreme court. TDP moved to supreme court challenging the constitutionality of the union cabinets move to recommend presidents rule in tarunachal pradesh and the governor's report whereof the decision was made.



President of Indiana later signed proclamation under art 356(1) of the constitution, imposing president's rule in the state, Despite the matter being sub judice in supreme court regarding the constitutionality of the recommendation of president's rule by union cabinet on governor's report among other pertinent matters.



QUESTION PRESENTED



~I~ WHETHER GOVERNOR HAS POWER TO CONVENE THE ASSEMBLY SESSION WITHOUT THE AID AND ADVICE OF THE GOVERNMENT



~II~ WHETHER PRESIDENT’S RULE IN THE STATE COULD BE IMPOSED DESPITE ONGOING LITIGATION BEFORE THE CONSTITUTION BENCH



~III~ WHETHER GAP OF SIX MONTHS BETWEEN TWO SESSIONS OF THE STATE ASSEMBLY AMOUNTS TO CONSTITUTIONAL BREAKDOWN AND THUS CALLS FOR IMPOSITION OF PRESIDENT’S RULE



SUMMARY OF ARGUMENTS I.



WHETHER GOVERNOR HAS POWER TO CONVENE THE ASSEMBLY SESSION WITHOUT THE AID AND ADVICE OF THE GOVERNOR. The Petitioner humbly submits that the



ARGUMENTS ADVANCED I.



Whether Governor has the power to convene the Assembly session without the aid and advice of the Government. 1. The Petitioner humbly submits that the Governor does not have the power to convene the Assembly session without the aid and advice of the Government. Article 174 of the Constitution of India does empowers the Governor to summon from time to time the House or each House of the State Legislature to meet at such time and place as he thinks fit.1 Article 175 does empowers the Governor to address and send messages to the House or Houses (in states with a Legislative Council). The Governor can send messages “whether with respect to a Bill then pending in the Legislature or otherwise”, and the House “shall with all convenient despatch consider any matter required by the message to be taken into consideration”. 2. In the case, Samsher Singh v. State of Punjab and anr.,2 the Court expounded the universal rule that, the Governor is bound to act only in accordance with the aid and advice of the Council of Ministers, headed by the Chief Minister. The Rules of Business and allocation of business among the Ministers, related to the provisions of Article 53 in the case of the President, and Article 154 in the case of the Governor, state that executive power in connection with the same, shall be exercised by the



1 Article 174, the Constitution of India. 2 AIR 1974 SC 2192



President or the Governor either directly, or through subordinate officers. The real executive powers, however, are vested in the Ministers of the Cabinet. Wherever the Constitution requires the satisfaction of the President or the Governor, for the purpose of exercise by the President or the Governor, any power or function, such satisfaction is not the personal satisfaction of the President, or of the Governor, in their personal capacity, but the satisfaction of the President or Governor, in the Constitutional sense as contemplated in a Cabinet system of Government, that is, the satisfaction of the Council of Ministers, on whose aid and advice the President, or the Governor, generally exercise all their powers and functions 3. However, as held by the Supreme Court in many cases, the power of the Governor is not absolute. He is bound to act on the advice of the state cabinet. In its landmark judgment in Union of India vs Valluri Basavaiah Chaudhary and Others3, a Constitution bench of the Supreme Court in 1979 held that the Governor was a “constitutional head of the State Executive, and has, therefore, to act on the advice of the Council of Ministers”. 4. The Governor is a constitutional head of the State Executive, and has, therefore, to act on the advice of a Council of Ministers under Article 163. The Governor is, however, made a component part of the State Legislature under Article 164, just as the President is a part of Parliament. The Governor has a right of addressing and sending messages to under Articles 175 and 176, and of summoning, proroguing and dissolving under Article 174, the State Legislature, just as the President has in relation to Parliament. He also has a similar power of causing to be laid before the State Legislature the annual financial statement under Article 202(1), and of making demands for grants and recommending ‘Money Bills’ under Article 207(1). In all these matters the Governor as the constitutional head of the State is bound by the advice of the Council of Ministers. 5. More recently, in R.A. Mehta Lokayukta case4, in the context of the tussle between the then UPA- appointed Governor of Gujarat Kamla Beniwal and then Chief Minister Narendra Modi’s government over the appointment of Justice R A Mehta s Lokayukta, the Hon’ble Supreme Court held that the Governor enjoys complete 3 AIR 1979 SC 1415. 4 State of Gujarat and Anr. v. Hon'ble Mr. Justice R.A. Mehta (Retd.) and Ors., Gujarat Lokayukta, AIR 2013 SC 693.



immunity under Article 361(1) of the Constitution, and his actions can’s be challenged since he acts upon the advice of the Council of Ministers. The Court held “If this was not the case, democracy itself would be in peril. The Governor is not answerable to either House of State, or to the Parliament, or even to the Council of Ministers, and his acts cannot be subject to judicial review. In such a situation, unless he acts upon the aid and advice of the Council of Ministers, he will become all powerful and this is an anti-thesis to the concept of democracy.” 6. In K. A. Mathialagan v. Governor5, the speaker adjourned the assembly for three weeks in the meanwhile the governor prorogued the assembly. The action of the governor was challenged. It was held that the governor while proroguing the assembly is bound to act on the aid and advice of the council of ministers. Further court held that “in all the circumstances the governor far from being actuated by malafide or lack of bonafide prorogued the assembly bonafide and duly in order to get rid of such an adjournment”. According to the constitution, “the governor is bound on the matter of prorogation by the advice of the chief minister”. 7. In case of re Veerabhadarayya6 court held that the function to prorogue or dissolve the legislature is not one of those functions which the governor is authorised to discharge in the exercise of his discretion. Hence, these powers are to be exercised in accordance with the advice tendered by the council of ministers through the chief minister. 8. The Sarkaria Commission report illustrates that “barring few exceptions, whenever the constitution requires the satisfaction of the President or the Governor, it is not their personal satisfaction but the satisfaction of the council of ministers on whose aid and advice the President or the Governor has to exercise their powers and functions. Neither of them can exercise any function individually or personally.”7 A. Impeachment motion against the Speaker of the Legislative Assembly A member holding office as Speaker/Deputy Speaker of an assembly may be removed from his office by a resolution of the assembly passed by a majority of all the then members of the Assembly. Provided that no resolution for the



5 AIR 1973 Mad 198 6 AIR 1950 Mad 243. 7 Pu Myllai Hlychho v. State of Mizoram, AIR 2005 SC 1537



purpose of previous said shall be moved unless at least fourteen days’ notice has been given of the intention to move the resolution.8 In the instant case, on the request of the MLAs, the Governor by notification dated 9th December, 2015, called for an emergency session of the Assembly on 16th December, 2015 for the impeachment. It can be deduced from the fact that a clear notice of seven days’ has been given. Therefore the condition required for the Impeachment is not fulfilled. In Habibullah case, the Hon’ble Supreme Court held: “Any resolution to remove either the Speaker or the Deputy Speaker from the office of which the required notice of fourteen days has been received, shall be read to the assembly by the person presiding over the Assembly.”9



II.



Whether president’s rule in the state could be imposed despite ongoing litigation before the constitution bench.



The petition humbly submits before the Hon’ble Supreme Court that the President’s Rule should not be imposed under Article 356 of the Indian Constitution in the state of Tarunachal Pradesh despite ongoing litigation before the constitution bench. In the instant fact, the Governor of the State has sent a report to the Union cabinet seeking the imposition of the President’s Rule on account of political instability in the state even though the matter was sub-judice before the Hon’ble Supreme Court. This recommendation of Governor and thereafter the imposition of the President’s Rule, an executive action, is a matter of interference in the jurisdiction of the Supreme Court because the matter is seized off. When the matter is sub-judice, it will be considered unfair if the President’s rule is imposed because it is an attack over the judiciary. The power of the Court of law in a subsequent right to appeal upto the Supreme Court and that of the President or Governor operate in totally different arena and the nature of these two powers are totally different from each other. The Governor has exceeded the permissible Constitutional limits in exercise of power.10



8 Article 179, The Constitution of India. 9 Habibullah v. State of West Bengal, (1965) 69 CWN 484(497).



In India, the Doctrine of Separation of power has not been accorded a constitutional status. Apart from the Directive Principle led down in Article 50 which enjoins the separation of judiciary from the executive, the constitutional scheme doesnot embody any formalistic and dogmatic division of powers. The Supreme Court in Ram Jawaya Kapoor v. State of Punjab11 held that: “Indian Constitution has not indeed recognised the doctrine of Separation of Powers in its absolute rigidity but the function of different parts or branched of Government have been sufficiently differentiated and consequently it can very well be said that our constitution does not contemplate assumption, by one organ or part of the state, of functions that essentially belongs to another. The practical import is that no significant deprivation of life, liberty and dignity of any person can take place unless all organs of the Government combine together. In the K.M. Nanawati case, the Hon’ble Supreme Court held that the governor cannot exercise his power on suspension of the sentence for the period when the Supreme Court is seized of the case. The order of the governor could only operate until the matter become subjudice in the Supreme Court and it did become so on the filing of the petition for special leave to appeal. After the filing of such a petition and till the judicial process is over, the power of the Governor cannot be exercised.12 However in this case the power exercised by the Governor may be characterised as ‘judicial’ in nature but it is not judicial in strict sense. In the case of Narayan Dutt, the Hon’ble Supreme Court held that it is well settled that to decide on innocence or otherwise of the accused person is within the exclusive domain of the court of law which is essentially a judicial function. A Governor’s power in granting pardon is an exercise of executive function and independent of the power of the court.13



10 Narain Dutt v. State of Punjab, AIR 2011 SC 1216. 11 Ram Jawaya Kapoor v. State of Punjab, AIR 1955 SC 549. 12 K.M. Nanawati v. State of Bombay, AIR 1961 SC 112. 13 Narain Dutt v. State of Punjab, AIR 2011 SC 1216.



The power to impose state emergency under Article 356 of the Constitution of India is an executive function of the President which he exercises on the aid and advice of the Council of Minister. Emergency provisions vest a very great power in the Executive14. During the operation of the proclamation of the emergency, the executive power of the union extend to giving of direction to any state as to the matter in the executive power of the state is to be exercised. The provision of Article 356 connotes that the state emergency cannot be imposed unless the satisfaction of the President, who is the head of the executive of the Union of India.15 Therefore it can be said that the emergency power of the President is an executive function. Therefore it can be humbly submitted that in the given case, the matter was sub-judice in the Hon’ble Supreme Court and meanwhile, the recommendation of the Governor to impose the President’s rule by exercising executive power is an encroachment in the domain of the Judiciary. As Executive and Judiciary are two separate body under the Constitution, none should encroach within the domain of the other. If the President’s Rule is imposed during the sub-judice matter, it will be unfair and contrary to the principle of Natural Justice with the people of Tarunachal Pradesh. Therefore the President’s Rule could not be imposed in the State while there is ongoing litigation before the Constitutional Bench.



14 Dr. Ambedkar, Constitutional Assembly Debate. 15 Article 53, The Constitution of India.
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