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Rule 117



MOTION TO QUASH SECTION 1. Time to move to quash. – At any time before entering his plea, the accused may move to quash the complaint or information. (1) SEC. 2. Form and contents. – The motion to quash shall be in writing, signed by the accused or his counsel and shall distinctly specify its factual and legal grounds. The court shall consider no ground other than those stated in the motion, except lack of jurisdiction over the offense charged. (2a)



In civil cases, within the time for but before filing the answer to the complaint, the defendant may move to dismiss the case on certain specified grounds under Rule 16. In criminal procedure naman, at anytime before entering the plea, the accused may move to quash the complaint or information. Take note that under Section 2, the motion to quash partakes the nature of an omnibus motion because the court will consider no ground other than those stated in the motion. The court will not quash a complaint or information on a ground that you did not cite. This is because you can waive this right. The only ground the court will consider moto propio, is lack of jurisdiction over the offense charged, even if not raised in the motion to quash. The theory is that: “No amount of silence on the party of the accused will grant the court jurisdiction over the subject matter of the case.” Jurisdiction over the subject matter is conferred by law. Q: What are the grounds for a motion to quash? A: Section 3: SEC. 3. Grounds. The accused may move to quash the complaint or information on any of the following grounds: (a) That the facts charged do not constitute an offense; (b) That the court trying the case has no jurisdiction over the offense charged; (c) That the court trying the case has no jurisdiction over the person of the accused; (d) That the officer who filed the information had no authority to do so; (e) That it does not conform substantially to the prescribed form; (f) That more than one offense is charged except when a single punishment for various offenses is prescribed by law; (g) That the criminal action or liability has been extinguished; (h) That it contains averments which, if true, would constitute a legal excuse or justification; and (i) That the accused has been previously convicted or acquitted of the offense charged, or the case against him was dismissed or otherwise terminated without his express consent. (3a)



1ST GROUND: (A) THAT THE FACTS CHARGED DO NOT CONSTITUTE AN OFFENSE; The counter part of this in civil cases is, that the pleading asserting the claim states no cause of action. Q: How do we know the complaint or information do not constitute an offense? A: You look at the allegations in the complaint. If the facts alleged do not constitute any crime, then the information should be quashed. This was emphasized in the case of LOPEZ vs. SANDIGANBAYAN
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October 13, 1995 HELD: “As a general proposition, a motion to quash on the ground that the allegations of the information do not constitute the offense charged, or any offense for that matter should be resolved on the basis alone of said allegations whose truth and veracity are hypothetically admitted. However, additional facts not alleged in the information, admitted or not denied by the prosecution may be invoked in support of the motion to quash.” 2ND GROUND: (B) THAT THE COURT TRYING THE CASE HAS NO JURISDICTION OVER THE OFFENSE CHARGED; 3RD GROUND: (C) THAT THE COURT TRYING THE CASE HAS NO JURISDICTION OVER THE PERSON OF THE ACCUSED; Instances when the court has no jurisdiction: 1.) the court has no jurisdiction to try the case because of the penalty; 2.) the court has no jurisdiction to try the offense because it is committed in another place – territorial jurisdiction; or 3.) the court has no jurisdiction over the person of the accused because the latter has never been arrested and never surrendered himself. 4TH GROUND: (D) THAT THE OFFICER WHO FILED THE INFORMATION HAD NO AUTHORITY TO DO SO; Q: Who has the authority to file the case? A: Prosecutor. So if it was the clerk who signed for the city prosecutor (e.g. By: Kent Clark – clerk typist), the accused can move to quash because the clerk is not authorized. Remember, if the fiscal filed an information without the previous complaint signed by the victim or by the parents, the same can be quashed. CUDIA vs. COURT OF APPEALS January 16, 1998 HELD: “An infirmity in the information, such as lack of authority of the officer signing it, cannot be cured by silence, acquiescence, or even by express consent.” 5TH GROUND: (E) THAT IT DOES NOT CONFORM SUBSTANTIALLY TO THE PRESCRIBED FORM; You know very well the form of complaint or information. You go back to Rule 110 – you state the time, the place, etc. then in Rule 112 a certification is required. The fiscal will certify that I have conducted the preliminary investigation, etc. that is the form. The fiscal will certify that the other party has given the chance to be heard. If the same was not afforded the accused, he can move to dismiss the case. Q: Now, what is your ground to quash? A: You say, “It does not comply with the prescribed form” because the correct form requires certification. It is a ground for a motion to quash. 6TH GROUND: (F) THAT MORE THAN ONE OFFENSE IS CHARGED EXCEPT WHEN A SINGLE PUNISHMENT FOR VARIOUS OFFENSES IS PRESCRIBED BY LAW; This refers to a duplicitous complaint or information – when it charges more than one offense under Rule 110, Section 13. It is not allowed. However under Rule 120, Section 3 it
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is waivable. If the accused fails to object to it before trial, the court may convict him of as many offenses as are charged and proved, and impose on him the penalty for each offense, 7TH GROUND: (G) THAT THE CRIMINAL ACTION OR LIABILITY HAS BEEN EXTINGUISHED Q: How is criminal liability extinguished? A: Under Article 89 of the RPC: 1.) by death of the convict; 2.) by service of sentence; 3.) by amnesty; 4.) by absolute pardon; 5.) by prescription of the crime; 6.) by prescription of the penalty; EXAMPLE: The information should be filed only within 5 years but the charge was filed on the 7th year. So you can move to quash because the liability has already been extinguished by prescription. 8TH GROUND: (H) THAT IT CONTAINS AVERMENTS WHICH, IF TRUE, WOULD CONSTITUTE A LEGAL EXCUSE OR JUSTIFICATION The complaint or information contains averments which if true would show that you are NOT liable. SITUATION: The information says that there is a case of homicide because in such certain date Rose stabbed Rucel because Rucel tried to stab Rose first. The information is admitting that Rose acted in self-defense. Prosecutor himself admits that Rose acted in self-defense. Therefore, the information admits the existence of a justifying circumstance. SITUATION: You are charged for committing a crime and when you committed it, you are out of your mind. Thus, it admits insanity. So you can move to quash on the ground that the information admits that you are insane. That is what is meant by a complaint or information which contains averments which if true, constitute a legal excuse or justification. Of course this is very rare ‘noh? Why will the fiscal allege in the information something that is favorable to you? This is very queer. One of the most interesting case here is the 1994 case of DANGUILAN-VITUG vs. COURT OF APPEALS 232 SCRA 460 [1994] FACTS: Danguilan was a columnist in a newspaper and was charged for libel for writing in a column something which is discriminating. According to her the information should be quashed because it was a privileged communication. HELD: NO, it cannot be quashed because of “paragraph [g] of Section 3 Rule 117 which states that the accused may move to quash the complaint or information where it contains averments which, if true, would constitute a legal excuse or justification. Hence, for the alleged privilege to be a ground for quashing the information, the same should have been averred in the information itself.” Meaning, the information should admit that it is privileged in nature. If it is not stated there, then it is not admitted. “The privilege should be absolute, not only qualified. Where, however, these circumstances are not alleged in the information, quashal is not proper as they should be raised and proved as defenses. With more reason is it true in the case of merely qualifiedly privileged communications because such cases remain
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actionable since the defamatory communication is simply presumed to be not malicious, thereby relieving the defendant of the burden of proving good intention and justifiable motive. The burden is on the prosecution to prove malice. Thus, even if the qualifiedly privileged nature of the communication is alleged in the information, it cannot be quashed especially where prosecution opposes the same so as not to deprive the latter of its day in court, but prosecution can only prove its case after trial on the merits.” 9TH GROUND: (I) THAT THE ACCUSED HAS BEEN PREVIOUSLY CONVICTED OR ACQUITTED OF THE OFFENSE CHARGED, OR THE CASE AGAINST HIM WAS DISMISSED OR OTHERWISE TERMINATED WITHOUT HIS EXPRESS CONSENT. This is known as the defense against double jeopardy. The double jeopardy as a ground for a motion to quash is the most complicated ground. That is why it is thoroughly discussed in Section 7. We will go now to Section 4. SEC. 4. Amendment of complaint or information. – If the motion to quash is based on an alleged defect of the complaint or information which can be cured by amendment, the court shall order that an amendment be made. (4a) If it is based on the ground that the facts charged do not constitute an offense, the prosecution shall be given by the court an opportunity to correct the defect by amendment. The motion shall be granted if the prosecution fails to make the amendment, or the complaint or information still suffers from the same defect despite the amendment. (n)



Actually, some of the grounds of a motion to quash are harmless, they are not fatal. They can be cured by amendments. The second paragraph of Section 4 is new. It was merely inserted to complement the first paragraph. EXAMPLE: Motion to quash that the information does not comply with the prescribed form because taking of oath was forgotten. I do not think the court will order for the dismissal of the criminal case because of that. It will instead issue an order directing the fiscal to amend, “Take the oath, so it will be cured.” This is a ground for quashal which is not a serious defect but only a formal defect. Thus, instead of quashing the information the court may extend the right to the fiscal to amend the complaint or information since the name is curable. However under the second paragraph, despite the lapse of so many days, the prosecutor did not file the amended information or even if he filed the corrected information, pero ganun pa rin, the defect is still there, I will rather move to quash the information. We will take up Section 5 together with Section 6. SEC. 5. Effect of sustaining the motion to quash. – If the motion to quash is sustained, the court may order that another complaint or information be filed except as provided in section 6 of this rule. If the order is made, the accused, if in custody, shall not be discharged unless admitted to bail. If no order is made or if having been made, no new information is filed within the time specified in the order or within such further time as the court may allow for good cause, the accused, if in custody, shall be discharged unless he is also in custody of another charge. (5a) SEC. 6. Order sustaining the motion to quash not a bar to another prosecution; exception. – An order sustaining the motion to quash is not a bar to another prosecution for the same offense unless the motion was based on the grounds specified in section 3 (g) and (i) of this Rule. (6a)



SITUATION: An information is filed against you and it is not in the prescribed form. Q: What would the court do?
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A: Based on Section 4, the court will, instead of quashing , allow the fiscal to amend. And your motion is already moot and academic. But suppose the court will quash the information because it was filed by somebody who was not authorized to file and the motion to quash is sustained, it does not mean to say that the case cannot be re-filed since the defects are incurable. SITUATION: The case of homicide is filed in the MTC when actually it should be filed in the RTC. Since the MTC has no jurisdiction, you file a motion to quash. And the judge shall quash it. Q: What would the fiscal do? A: Tomorrow he will re-file it. So when the case is dismissed on such a ground – lack of jurisdiction or it does not conform with the prescribed form – the rule is it is not a bar to refile the case. It can be filed again. EXCEPT when the ground for dismissal is falling under paragraphs [g] and [i] of Section 3, Rule 117. Q: What is paragraph [g]? A: “That the criminal action or liability has been extinguished.” If the case is quashed on this ground, that is the end since the same is extinguished already. You cannot re-file it anymore. Q: What is paragraph [i]? A: “that the accused has been previously convicted or acquitted of the offense charged, or the case against him was dismissed or otherwise terminated without his express consent.” So you cannot re-file the information because of double jeopardy. As a general rule, all other grounds for motion to quash even if granted will not really be a total victory for the accused. That is why some lawyers will never bother to file a motion to quash anymore. This is because once you file it, the same case would be refiled. As a matter of fact, there are cases when it is not advisable to file a motion to quash unless there is a serious reason. It is a matter of judgment. If you think it will not benefit you client, then do not file it. Like in preliminary investigation some lawyers will not submit to criminal investigation most especially if they believe the fiscal will file because of probable cause. Better if I will not file so that you will not know who are my witnesses or statements. As a matter of fact that happened already. There was a case wherein the information stated that the accused issued five (5) checks, with different dates, all are post-dated. All five checks bounced. So, a complaint against the accused was filed before the fiscal. What the fiscal did was to file one case for estafa reciting there that the accused issued five checks of five different dates with different maturities, and all bounced. So it turned out that the information is duplicitous because every check should have been one case. You know what the lawyer for the accused did? He file a motion to quash stating that the information charges more than one case of estafa. The lawyer was correct, so the dismissed the information. The following day, the fiscal filed 5 informations. One case for every check. In effect there are five warrants of arrest already. Then the accused asked his lawyer, “Atty, what happened? Before I have only one case. Now, there are already five!” Q: If you are the lawyer, how will you explain that? A: Actually, legally you are correct. An information should charge only once crime. But since t charges five crimes so you move to quash which is a valid ground. But look at the effect – the accused now has five warrants. Can you say, it is because of a duplicitous information? He cannot understand that. That is why there is difference in just knowing the law from knowing how to apply the law. You should know the law and you should know how to use it. If it is not in you interest, do not use it. Why move to quash when by doing so would worsen your situation. Of
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course, there are also instances where there is a need to object by virtue of a duplicitous information. Q: When do you apply it? A: That is for the lawyer to judge. Will you use it or not? In other words, there is a need for you to have a clear picture of the situation. You must not only know the Rules of Court but also when the law must be used. An example is a motion to quash. How to apply it. However, when a case is quashed on the ground that the criminal liability has been extinguished or the accused is placed in double jeopardy, once it is quashed, that is the end. It cannot be re-filed. SEC. 7. Former conviction or acquittal; double jeopardy. – When an accused has been convicted or acquitted, or the case against him dismissed or otherwise terminated without his express consent by a court of competent jurisdiction, upon a valid complaint or information or other formal charge sufficient in form and substance to sustain a conviction and after the accused had pleaded to the charge, the conviction or acquittal of the accused or the dismissal of the case shall be a bar to another prosecution for the offense charged, or for any attempt to commit the same or frustration thereof, or for any offense which necessarily includes or is necessarily included in the offense charged in the former complaint or information. However, the conviction of the accused shall not be a bar to another prosecution for an offense which necessarily includes the offense charged in the former complaint or information under any of the following instances: (a) the graver offense developed due to supervening facts arising from the same act or omission constituting the former charge; (b) the facts constituting the graver charge became known or were discovered only after a plea was entered in the former complaint or information; or (c) the plea of guilty to the lesser offense was made without the consent of the prosecutor and of the offended party except as provided in section 1(f) of Rule 116. In any of the foregoing cases, where the accused satisfies or serves in whole or in part the judgment, he shall be credited with the same in the event of conviction for the graver offense. (7a)



One important ground for a motion to quash is Section 7 on double jeopardy which is also found in the Constitution – Section 21, Article 3 on the Bill of Rights. Q: Define jeopardy? A: Jeopardy is the peril in which a person is put when he is regularly charged with a crime before a tribunal properly organized and competent to try him. (Commonwealth vs. Fitzpatrick, 1 LRA 451) Meaning, if a case is filed against you before a court which is competent to try you, then from that moment, there is a risk, danger or peril. Everytime there is peril, there is jeopardy. And after what happened to you, whether you are acquitted or convicted or the case was dismissed without your consent, later on ibalik ka naman in the second time around, ah hindi puwede yan. It is inhuman to put you in jeopardy twice. Let’s go to the Constitution. Under Article 3, Section 21, there are two (2) sentences: 1.) “No person shall be twice put in jeopardy of punishment for the same offense.” and 2.) “If an act is punished by a law or ordinance, conviction or acquittal in either shall constitute a bar to another prosecution for the same act.” The first sentence is what you call protection against double jeopardy of punishment for the same offense. The second sentence is what you call the protection against double jeopardy for the punishment of the same act. So there is double jeopardy for the same offense and double jeopardy for the same act. The second sentence is not the same offense, but it is the same act.
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The second sentence says that the act is punished by a law passed by Congress and it iis also punished for example, by an ordinance passed by the City or Municipal Council. So it is a crime under the municipal or city ordinance and also under the national law. It is not the same crime because it is punished by two laws, so there must be two crimes. However the sentence says, that if you are acquitted or prosecuted under the national law, you cannot anymore be acquitted or convicted under the city or municipal ordinance all over again or vice-versa. You are protected for the same act not for the same offense. Now, the best illustrative case comparing the first and the second sentences is the 1987 case of PEOPLE vs. RELOBA, infra where Justice Feliciano traced the history of double jeopardy staring from the 1935 Constitution. PEOPLE vs. RELOVA 148 SCRA 292 FACTS: The accused installed an electrical connection without permit. He was charged with theft under the RPC – theft of electricity. And it so happened that in that place, there was an ordinance passed by the municipal council making it a crime for you to make an electrical connection without permit. So he was charged both for violation of the RPC and the municipal ordinance. The accused filed a motion to quash the second information, stating that he has already been charged for theft of electricity. The prosecution contended that the first charge was theft under the RPC and the prosecution is charging him not for theft but for illegal electrical connection under the municipal ordinance. ISSUE #1: What is the reason why there are 2 rules in the provision on double jeopardy? HELD: “If the second sentence of the double jeopardy provision had not been written into the Constitution, conviction or acquittal under a municipal ordinance would never constitute a bar to another prosecution for the same act under a national statute. An offense penalized by municipal ordinance is, by definition, different from an offense under a statute. The two offenses would never constitute the same offense having been promulgated by different rule-making authorities — though one be subordinate to the other — and the plea of double jeopardy would never be. The discussions during the 1934-1935 Constitutional Convention show that the second sentence was inserted precisely for the purpose of extending the constitutional protection against double jeopardy to a situation which would not otherwise be covered by the first sentence.” ISSUE #2: Was there double jeopardy? HELD: The purpose of installing illegal connection is to steal electricity, which is also theft. In other words, it is the same act of installing which is punishable. Since you are acquitted or convicted under the national law, you cannot be prosecuted under a municipal law. You are protected by the second sentence of double jeopardy in the Constitution: “If an act is punished by a law or ordinance, conviction or acquittal in either shall constitute a bar to another prosecution for the same act.” However, Section 7 is not concerned with the second sentence but with the first sentence – the protection against double jeopardy from being punished for the same offense. This is similar to res adjudicata. The SC explained the rational behind the double jeopardy rule in the case of MALLARI vs. PEOPLE 168 SCRA 422 HELD: “The rule against double jeopardy protects the accused not against the peril of second punishment but against being tried for the same offense. Without the safeguard this rule establishes in favor of the accused, his fortune, safety and peace of mind would be entirely at the mercy of the complaining
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witness who might repeat his accusation as often as it is dismissed by the court and whenever he might see fit, subject to no other limitation or restriction than his will and pleasure. The accused would never be free from the cruel and constant menace of a never ending charge, which the malice of a complaining witness might hold indefinitely suspended over his head.” Let’s go to the double jeopardy rule. Q: Bar Question: What are the requisites of double jeopardy? A: The SC tried to compressed that 2 paragraphs (of Section 7) in only 3 sentences in the case of PEOPLE vs. BOCAR (138 SCRA 166) reiterated in PANGAN vs. PEOPLE (155 SCRA 45) HELD: To raise the defense of double jeopardy, three (3) requisites must be present: 1.) The first jeopardy must have been attached prior to the second; 2.) The first jeopardy must be validly terminated; and 3.) The second jeopardy must be for the same offense as that of the first. Well, this is my advice, for purposes of answering the question on double jeopardy and in order to understand completely the double jeopardy rule, let us analyze Section 7 by dividing it into three (3) parts: A.) WHAT ARE THE REQUISITES OF DOUBLE JEOPARDY IN ORDER TO ATTACH? B.) IN WHAT INSTANCES MAY THE ACCUSED INVOKE THE PROTECTION OF DOUBLE JEOPARDY? and C.) ASSUMING THAT ALL THE REQUISITES OF DOUBLE JEOPARDY, THE ACCUSED IS PROTECTED AGAINST FROM WHAT OFFENSE? In effect, Section 7 talks of those three. Let’s start with the first one:



A.) WHAT ARE THE REQUISITES OF DOUBLE JEOPARDY IN ORDER TO ATTACH? Q: When does the first jeopardy attach? A: It attaches when the following requisites are present: 1. The former complaint or information is valid; 2. It was filed in a court of competent jurisdiction; 3. The accused had been arraigned under said complaint or information; and 4. The accused had pleaded to the same. THE FORMER COMPLAINT OR INFORMATION IS VALID Q: When is a complaint or information valid within the meaning of the double jeopardy rule? A: The requisites are: 1. if it charges an offense; (People vs. Austria, 94 Phil. 897) 2. if it is filed by a person or officer legally authorized to do so. (People vs. Kho, 97 Phil. 825) CASE: An information was filed against Mr. Acelar for theft. Mr. Acelar moved to quash on the ground that the information does not charge any offense. The court agreed and the
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information was quashed. So, the fiscal corrected the information and re-filed it. Mr. Acelar moved to quash on the ground of double jeopardy. Is there double jeopardy? A: There is no double jeopardy for the following reasons: 1. The dismissal of the first information was on motion of the accused. Therefore, it was a dismissal with his express consent. Diyan palang, tumba ka na! 2. The accused moved to quash the first information on the ground that it did not charge an offense. Therefore, it was not a valid information. So, the accused was never in jeopardy. (People vs. Reyes, 98 Phil. 646) IT IS FILED IN A COURT OF COMPETENT JURISDICTION CASE: A case of homicide is filed in the MTC; that will be dismissed in MTC for lack of jurisdiction. But that can be cured if the fiscal will file the information of homicide in the RTC. Is there double jeopardy? A: None. The accused was never in jeopardy because the first information was filed before the wrong court. There was no danger of being convicted based on the case filed. (People vs. Salico, 84 Phil. 722)



B.) ASSUMING THAT THE REQUISITES OF DOUBLE JEOPARDY ARE PRESENT, IN WHAT INSTANCES MAY THE ACCUSED INVOKE THE PROTECTION OF DOUBLE JEOPARDY? Q: In what instances may the accused invoke the protection of double jeopardy? A: In the following: 1.) when the accused had been previously convicted; 2.) when the accused had been previously acquitted; and 3.) when the case against the accused had been dismissed or otherwise terminated without his express consent. Let’s go to a decided case: The fiscal filed a case against you for homicide alleging that on a certain day you killed Juan dela Cruz. While the case is pending, the fiscal filed a second information for the same homicide committed on the same day by the same accused. So you are now facing two charges for the same homicide. Can you move to quash the second information on the ground of double jeopardy? In so many cases, like in the case of Buscayno vs. Milatary Commission, the SC said NO, because you have not been acquitted or convicted. The first case was not validly terminated kay pending pa man. In civil case, that is litis pendencia. Now, if the case is already decided, convicted or acquitted, or dismissal without his express consent, then there can now be double jeopardy. In civil case that is res adjudicata. However in the case of People vs. City Court of Manila (121 SCRA 627), the SC made a pronouncement that mere pendency of a criminal case against the accused can be invoke as a ground for double jeopardy. So, which is which? The issue has been resolved in the 1993 case of PEOPLE vs. PINEDA 219 SCRA 1 HELD: “The mere filing of two (2) informations charging the same offense is not an appropriate basis for the invocation of double jeopardy since the first jeopardy has not yet set in by a previous conviction, acquittal or termination of the case without the consent of the accused.” “The ambiguity stirred by the imprecise observation in People vs. City Court of Manila, a 1983 case, can now he considered modified in that a prior conviction, or acquittal, or termination of the case without the express acquiescence of the accused is still required before the first jeopardy can be pleaded to abate a second prosecution.”
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Now, the law says that you have been convicted or acquitted, or a case against you have been dismissed without you express consent. That is what you mean by “the first jeopardy has already been terminated.” But take note that this is not a key for the prosecutors to file several the same cases against the accused. The law only provides that you cannot raise the defense of double jeopardy in this situation. But you can question the acts of the prosecution to his superior or you may file an injunction case citing the case of Brocka vs. Enrile. But definitely you cannot use double jeopardy as defense. Q: What is the difference between acquittal and dismissal of the case? A: Generally, dismissal is not on the merits. But there are dismissals which are classified as acquittal, like demurrer to evidence, or dismissal because of the violation of the right of the accused to speedy trial. In the same manner, for double jeopardy to attach, the law says, the case must have been dismissed without your express consent. So, as a general rule, when the accused himself files a motion to dismiss, he cannot invoke double jeopardy because he himself intended the dismissal of his case; it is with his express consent. DISMISSAL WITHOUT THE EXPRESS CONSENT OF THE ACCUSED We will explore the first issue: Whether or not the dismissal is with the express consent of the accused. One of the interesting cases interpreting the meaning of the phrase is the 1993 case of PEOPLE vs. VERGARA 221 SCRA 960 FACTS: Vergara was accused of frustrated murder for allegedly conspiring with some people. While the case is pending, the accused asked the provincial prosecutor for a reinvestigation of the case. The request was granted. After reinvestigation, the prosecutor made a finding that there was no crime because the accused acted in self-defense. Therefore, the prosecutor moved for the dismissal of the case in court. The trial court granted the motion for dismissal of the case for frustrated murder. However, when the fiscal made a finding that there was no probable cause, in the meantime naman, the complainant appealed such finding to the Secretary of Justice. The recommendation of the prosecutor was disapproved. Sabi ng DOJ, “No, there is a case here. Provincial prosecutor, i-re-file mo.” So, there was another information for frustrated murder filed against the same accused. This time, the accused pleaded Double Jeopardy. Bakit? According to the accused: ACCUSED: “The cases were dismissed upon motion of the prosecutor; I was not the one who filed the motion. So, when the case was dismissed, it was dismissed without my express consent.” COMPLAINANT: “No, why did you ask for reinvestigation? Di ba, the purpose is that it will lead to the dismissal of the case? So, when you filed a motion for reinvestigation, in effect, you are seeking a dismissal with your express consent.” ACCUSED: “No! Express consent is different from intention. When I filed a motion for reinvestigation, my intention was to let the case be dismissed, but I did not give my express consent. While I may have intended to let the case be dismissed upon moving for reinvestigation, I never give my express consent for the dismissal of the case. It was the prosecutor himself who did it.” ISSUE: Is there double jeopardy? HELD: YES, there is double jeopardy. When you say express consent, the consent must be categorical, clear. You cannot infer that by simply asking for
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reinvestigation. You cannot infer that there is express consent; that is not within the concept. “Express consent has been defined as that which is directly given either viva voce or in writing. It is a positive, direct, unequivocal consent requiring no inference or implication to supply its meaning. This is hardly what the accused gave. What they did was merely to move for reinvestigation of the case before the prosecutor. To equate this with express consent of the accused to the dismissal of the case in the lower court is to strain the meaning of ‘express consent’ too far. Simply, there was no express consent of the accused when the prosecutor moved for the dismissal of the original Informations.” There was a second issue in the case of VERGARA based on the rule on motion. In general, when you file a motion, you must furnish a copy of the motion to the adverse party because, generally, motions cannot be filed ex-parte unless the motion is noncontroversial. Therefore, when the prosecution filed a motion to dismiss ex-parte [without furnishing the parties a copy of the motion]. PEOPLE vs. VERGARA, supra ISSUE: Is there a necessity to furnish the parties a copy of the motion to dismiss? HELD: NO. It is not necessary. Is there a necessity to furnish the accused a copy of the motion to dismiss? Do you think the accused will oppose the motion? Of course not because it is favorable to him. Definitely, the accused will not question the filing of the motion to dismiss the criminal case. As to the complainant, is there a necessity for the prosecutor to furnish a copy of the motion to dismiss the criminal case to the private offended party? Remember, every criminal case is under the direction and control of the prosecutor. If we will allow the general rule, if the victim will question the dismissal, he will be having control and no longer the prosecutor. The prosecutor determines whether there is a case or none. Therefore, there is also no necessity of furnishing to the private offended party a copy of the motion to dismiss. What should be the remedy of the private offended party? Because the offended party is aggrieved, imagine nawala ang kaso niya! The remedy, when the court ordered the dismissal of the case, is to appeal the order of dismissal because it is also adverse to their claim for civil liability. Instead, they allowed the order of dismissal to become final and, now, they are arguing that the order of dismissal is void. They should have appealed it. One last point. According to the law, if a case is dismissed without your express consent, that could be a basis for double jeopardy. HOWEVER, jurisprudence says, an order dismissing a case will NOT constitute double jeopardy if the order of dismissal is NULL and VOID. Meaning, an order of dismissal of a case will constitute double jeopardy on the assumption that the order of dismissal was a valid order of dismissal. Q: What is the usual reason why an order of dismissal is void? A: The usual reason is when the prosecution was deprived of due process. That has been exemplified in many cases. One of the cases is Senator Aquino et al. Na-acquit man yan sila ba. These people were already acquitted by the Sandiganbayan. How come nabalik ang kaso? On the theory that everything was pre-arranged including the acquittal. The SC said, the acquittal of the case is null and void because the prosecution was deprived of due process in the sense that no matter what it does, the acquittal of the accused was already pre-ordained. So there is no double jeopardy. That has been applied in many cases like in the case of PEOPLE vs. MOGOL 131 SCRA 296
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FACTS: The accused was charged with physical injuries. After trial in the MTC, the court discovered that it should not have been physical injuries, rather it should have been frustrated murder because there was intent to kill eh. The MTC dismissed the case of physical injuries and told the fiscal to file information for frustrated murder dahil mali ang fi-nile mo. The accused claimed that he was charged for the same act. Thus, he moved for the dismissal of the frustrated murder case. ISSUE: Is there double jeopardy? HELD: NONE. There was no double jeopardy because the order of the trial court dismissing the physical injury case is wrong. It was a void order because what the judge should have done is to continue trying the case even if there was an error in the offense charged. So, if the accused would be convicted, it is for physical injuries. In other words, you cannot order dismissal and then re-file the case for frustrated murder. Because the order dismissal is void, there is no double jeopardy. However, there was one dissenting justice in the case of Bogol – former Justice Makasiar. He said that “there is double jeopardy as the case had already been tried and submitted for decision where the MTC judge ordered the physical injury to be dismissed and ordered the filing of a new case for frustrated murder in the RTC. Frustrated murder includes physical injuries. Therefore, dismissal of the latter resulted in double jeopardy.” If you look at it, talagang tama siya (Makasiar, J.) eh – all the elements are there. But the trouble is, sabi ng SC, the order of dismissal is void, there was no valid dismissal – ibalik! The charge for physical injury was reinstated. Another instance, the 1992 case of GORREON vs. RTC OF CEBU 213 SCRA 138 FACTS: The case was set for pre-trial for 2 days (September 27 and 28). On the first day of the trial, the offended party was there pero wala ang accused. The court said, “We will have to cancel the hearing for today and tomorrow on the presumption that maybe they did not receive the notice.” The trouble is the following day, paglabas ng court calendar, nandoon pa rin ang kaso – it was supposed to be cancelled. This time, ang accused naman ang sumipot, ang offended party wala. Of course, why would the offended party be there, eh, nacancel na. Since the accused was present for trial, but the prosecution was not ready because wala ang testigo niya, the court dismissed the case for failure of the complainant to appear and to testify. [Well, the court and the prosecution should have remembered that the hearing is already cancelled.] So, when the complainant learned about it, nagreklamo, “I was not supposed to be there anymore, na-cancel naman.” They looked at it, nagkamali talaga; everybody realized this error. ISSUE: Is there double jeopardy if the action will be filed again? HELD: NONE. “The erroneous dismissal order was issued capriciously and arbitrarily; it unquestionably deprived the State of a fair opportunity to present and prove its case. Thus, its right to due process was violated. The said order is null and void and hence, cannot be pleaded to bar a re-opening of the case on the ground of double jeopardy. Consequently, the first jeopardy was not terminated and no second jeopardy threatened the accused.” “The Judge, Clerk of Court and the prosecution should shoulder the blame because unless amnesia suddenly struck all of them simultaneously, it cannot be imagined that in a brief span of about twenty-four (24) hours, they had all forgotten about the order dictated in open court cancelling the hearing for
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September 27 and 28, 1990. [The order of cancellation was given the day before, and the following day nobody remembered about it.] For the prosecutor who orally moved for such cancellation and the Judge himself who dictated the said order, no plausible explanation may be offered for such lapse.” That is a demonstration of the rule that when the order of dismissal is null and void, you cannot plead double jeopardy. And the last part:



C.) ASSUMING THAT ALL THE REQUISITES OF DOUBLE JEOPARDY, ARE PRESENT, THE ACCUSED IS PROTECTED AGAINST FROM WHAT OFFENSE? Assuming the accused has already been convicted, acquitted or the case is dismissed without his express consent, and all the requisites of double jeopardy are present, the accused cannot be convicted for: 1. for the same offense; or 2. for an attempt to commit the same offense. [If you are convicted or acquitted for a consummated offense, you cannot be charged or convicted or acquitted for the lesser stage;] or 3. for frustration or attempt thereof; [The acquittal, conviction or dismissal of the consummated crimes carries automatically the frustrated or attempted stage of the same crime.] or 4. for any other offense which necessarily includes or is necessarily included in the offense charged in the former complaint. BEING PROSECUTED FOR THE SAME OFFENSE What is troublesome here is being prosecuted for the same offense. This has been the subject of so many decided cases, whether it is the same offense or not. Q: While in a public place, Maya fired a machine gun, thereby causing panic and physical injuries to certain persons. She was charged with serious physical injuries through reckless imprudence for firing the gun in public. Subsequently, she was charged with serious public disturbance in a public place. Is there double jeopardy? A. NONE. While there was only a single act, two distinct offenses resulted therefrom namely: (1) physical injuries which is a crime against persons, and (2) public disturbance which is a crime against public peace and order. (People vs. Bacolod, 89 Phil. 621) Q: Accused was caught fishing with explosives. He was first prosecuted for illegal fishing and subsequently, for illegal possession of explosives. Is there DOUBLE JEOPARDY? A: NONE. These are two (2) distinct offenses, the same being punished by two different laws. There is a law for illegal fishing and another for illegal possession of explosives. (People vs. Tinamisan, L- 4081, January 29, 1952) Q: A complaint for adultery was filed against Miriam and Cholo covering the period from the year 1946 to March 14, 1947. Pleading guilty, the two were accordingly sentenced. On September 17, 1948, a second complaint for adultery was filed against Miriam and Cholo covering the period of March 15, 1947 to the date of the filing of the second complaint. The two moved to quash the second complaint on the ground of double jeopardy. Is there double jeopardy? A: NONE. Adultery is a crime of result and not of tendency; it is an instantaneous crime which is consummated at the moment of the carnal union. Each sexual intercourse constitutes a crime of adultery, so that there may be as many complaints for adultery as there are adulterous acts committed. It is only one relationship but every carnal act is one crime. (People vs. Zapata, 88 Phil. 688)
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Q: An accused stole a revolver, tinago niya. It turned out to be unlicensed. He was first prosecuted for theft of firearm and he was convicted. He was subsequently prosecuted for illegal possession of firearm. Is there double jeopardy? A: NONE. The offenses are different. Theft is consummated upon the taking, while illegal possession involves not only the taking but also the possession and intent to use the firearm. (People vs. Remerata, 98 Phil. 413) Q: The accused, without a license, drove his jeep recklessly such that it turned turtle resulting into the death of four of its passengers. Prosecuted for multiple homicide through reckless imprudence; he was convicted. Subsequently, he was prosecuted for driving without a license under the Land Transportation Law. Is there DOUBLE JEOPARDY? A: NONE. The two offenses are distinct: one is punished by the Penal Code and the other by special law. (People vs. Guanco, 83 Phil. 639) Q: The accused married twice and lived with the second woman as husband and wife for quite some time. Prosecuted for bigamy, he was convicted. Subsequently, he was prosecuted for concubinage. Is there DOUBLE JEOPARDY? A: NONE. The two offenses are distinct. In bigamy, marriage is an essential element. You can only commit bigamy if you are married and you marry another. But in concubinage, marriage is not an essential element – mere living together as husband and wife is sufficient. (People vs. Schneckenburger, 72 Phil. 413) If you are a married man and you live as husband and wife with another woman, that is concubinage even if you will not marry her. PEREZ vs. COURT OF APPEALS 168 SCRA 236 FACTS: Accused was charged with consented abduction. He was acquitted. The court said that it was qualified seduction pala, and not consented abduction. So, another complaint for seduction was filed against the accused. The accused pleaded double jeopardy. Is there double jeopardy? HELD: NONE. Although they may have arisen from the same set of facts, [and they are both crimes against chastity] they are not identical offenses as would make applicable the rule on double jeopardy. There are similar elements between Consented Abduction and Qualified Seduction, namely: (1) that the offended party is a virgin, and, (2) that she must be over twelve (12) and under eighteen (18) years of age. However, two elements differentiate the two crimes. Consented Abduction, in addition to the two common elements, requires that: (1) the taking away of the offended party must be with her consent, after solicitation or cajolery from the offender, and, (2) the taking away of the offended party must be with lewd designs. On the other hand, an information for Qualified Seduction also requires that: (1) the crime be committed by abuse of authority, confidence or relationship, and, (2) the offender has sexual intercourse with the woman [which is not required in abduction]. NIERRA vs. DACUYCUY 181 SCRA 1 FACTS: A check bounced. Two cases were filed: (1) Estafa, under Article 315, RPC, and (2) BP 22. Is there DOUBLE JEOPARDY? HELD: NONE. The two crimes are distinct. While, in filing of the two sets of information may refer to identical acts, the prosecution cannot be limited to one offense because a single criminal act may give rise to a multiplicity of offenses with different elements. Prosecution for the same act is not prohibited. What is forbidden is prosecution for the same offense. However under the Constitution, if the same act is punished by a national law and an ordinance, iba na yan! Conviction or acquittal in either one will constitute
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double jeopardy – that is the exception. But, if you are violating two national laws, e.g. BP 22 and Estafa, then there is no double jeopardy. Those are examples of NO double jeopardy. HOWEVER, there are cases where the crimes are not identical but double jeopardy can be applied. The best example is delito continuado because the SC said the protection against double jeopardy may be extended to a case of a single criminal act impelled by a single criminal intent, resulting into two or more juridically identical offenses. Q: Give examples of the rule mentioned above. A: The following: 1. Mr. Cadungog stole two (2) fighting cocks in the same place. He was prosecuted for stealing one cock. He cannot be prosecuted anymore for stealing the other cock. Although there are two acts of taking but there is only one criminal intent – that is where double jeopardy will arise. (People vs. De Leon); 2. A person was charged with illegal importation of blasting caps – a device for preparing explosives – cannot be subsequently prosecuted for illegal possession of the same, for there can hardly be importation without possession. (People vs. Elkanish, 90 Phil. 53); 3. A person charged with reckless driving under the LTO Law cannot be subsequently charged with damage to property through reckless imprudence because reckless driving is the essential element of both offenses. (People vs. Diaz, 94 Phil. 714; People vs. Belga, 100 Phil. 996); 4. A person convicted of illegal possession of opium cannot be subsequently prosecuted for illegal possession of opium pipe found together with the opium. (U.S. vs. Pho Chi, 20 Phil. 104); 5. Possession of two or more unlicensed firearms in one place constitutes but one offense so that conviction for illegal possession of one firearm is a bar to a subsequent prosecution for possession of the other or others. (U.S. vs. Gustilo, 19 Phil. 208) MALLARI vs. PEOPLE 168 SCRA 422 FACTS: The accused wanted to mortgage two (2) lots to the victims, let us say for P3,000, at P1,500 each. Sabi ng victim, “Kulang man ang kwarta ko. I will only lend you P1,500, good for one lot lang. You ask my mother-in-law baka may pera siya.” Meron man din. So hinati – the other lot was mortgaged to the mother-in-law of the victim for P1,500. It turned out that all those deed of mortgage were falsified. Two cases were filed against the accused because there were two victims. ISSUE: Is there double jeopardy? HELD: YES. There is only one crime committed. There is only one intent to defraud. It is just accidental that the intended victim only got one-half. There is a similar crime consisting of a series of acts, but all arising from one criminal resolution. ENRILE vs. AMIN September 13, 1990 FACTS: Enrile was charged for rebellion during the coup d’ etat during the time of President Aquino for conspiring with Honasan. During the highlight of the
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coup attempt, nandun si Honasan sa birthday party ni Enrile. While the case for rebellion was pending, another case was file against him under PD No. 1829 for harboring or concealing fugitives. The prosecution contended that harboring, concealing a fugitive is punishable under a special law, while rebellion is punishable under the Penal Code. HELD: The prosecution is wrong. In the light of the absorption doctrine, the prosecution must fail. All crimes which are mere components of rebellion or are committed in furtherance thereof are absorbed in rebellion. “The theory of absorption in rebellion cases must not confine itself to common crimes but also to offenses under special laws which are perpetrated in furtherance of the political offense.” And yet, the two crimes are punishable by two different statutes. Technically, they are not the same offense and yet one absorbs the other because when you are in conspiracy with the rebels, necessarily you harbor each other. You cannot be expected to be a traitor to each other. So, how can you separate one crime from the others? Alright. And both of them were among the senators – Honasan and Enrile. Now, we will go to the third senator – Miriam Santiago. SANTIAGO vs. GARCHITORENA 228 SCRA 214 FACTS: Miriam Santiago was charged criminally with violation of Anti-Graft and Corrupt Practices Act allegedly committed by her by favoring unqualified aliens when she was still the Immigration Commissioner. Later, the prosecution sought to change the charge by filing thirty-two (32) amended information since 32 aliens were benefited. So, 32 cases were filed. HELD: The prosecution is directed to consolidate the 32 informations into 1 information charging only 1 offense. “The concept of delito continuado, although an outcrop of the Spanish Penal Code, has been applied to crimes penalized under special laws citing Article 10 of the RPC. The 32 Amended Informations aver that the offenses were committed on the same period of time, i.e., on or about October 17, 1988. The strong probability even exists that the approval of the application for the legalization of the stay of the 32 aliens was done by a single stroke of the pen, as when the approval was embodied in the same document.” FOR ANY OTHER OFFENSE WHICH NECESSARILY INCLUDES OR IS NECESSARILY INCLUDED IN THE OFFENSE CHARGED IN THE FORMER COMPLAINT Thus, a charge of Murder, double jeopardy for Homicide; a charge for Homicide, double jeopardy for murder. Either one eh, baliktaran! Basta one offense is included in the other. Robbery includes theft; serious physical injuries includes less serious physical injuries and slight physical injuries. (People vs. Martinez, 55 Phil. 6; People vs. Belga, 100 Phil. 996) Sama-sama lahat ‘yan. That is covered by the protection against double jeopardy. Kaya nga in included in the there is double That is covered



the plea-bargaining, when the accused pleads guilty to a lesser offense crime charged with consent of the prosecution and the offended party, jeopardy already. You cannot be charged anymore for a lighter offense. by double jeopardy rule. PEOPLE vs. RELOVA, supra



HELD: “The law here seeks to prevent harassment of an accused person by multiple prosecutions for offenses which though different from one another are nonetheless each constituted by a common set or overlapping sets of technical elements. Otherwise, an unlawful act or omission may give use to several
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prosecutions depending upon the ability of the prosecuting officer to imagine or concoct as many offenses as can be justified by said act or omission by simply adding or subtracting essential elements. Under the theory of appellant the crime of rape may be converted into a crime of coercion, by merely alleging that by force and intimidation the accused prevented the offended girl from remaining a virgin.”



EXCEPTIONS TO THE DOUBLE JEOPARDY RULE Q: What are the exceptions to the double jeopardy rule? A: There are three (3) exceptions, under Section 7: 1.



the graver offense developed due to supervening facts arising from the same act or omission constituting the former charge; (Section 7 [a]) 2. the facts constituting the graver charge became known or were discovered only after a plea was entered in the former complaint or information; (Section 7 [b]) or 3. the plea of guilty to the lesser offense was made without the consent of the prosecutor and of the offended party except as provided in section 1(f) of Rule 116. (Section 7[c]) THE GRAVER OFFENSE DEVELOPED DUE TO SUPERVENING FACTS ARISING FROM THE SAME ACT OR OMISSION CONSTITUTING THE FORMER CHARGE This is also known as the supervening fact doctrine, also known as the Melo Doctrine because this rule was laid down in the case of Melo vs. People, 45 Phil. 766. EXAMPLE: Mortz stabbed Kim. Kim was confined in the hospital. Mortz was charged with frustrated homicide. He pleaded guilty. After 2 days, Kim died. So the fiscal amended the information to consumated homicide. Mortz pleaded guilty double jeopardy. Under the Melo doctrine, there is no double jeopardy because of the supervening fact of death of the victim arising from the same act or omission constituting the former charge – the graver offense developed due to the supervening fact. The reasoning in Melo is that, when the accused was charged with frustrated homicide, the crime of consummated homicide was not yet in existence because the victim is still alive. So the crime of consummated homicide started to come out after the arraignment. Therefore, the information can be changed to consummated homicide. THE FACTS CONSTITUTING THE GRAVER CHARGE BECAME KNOWN OR WERE DISCOVERED ONLY AFTER A PLEA WAS ENTERED IN THE FORMER COMPLAINT OR INFORMATION Now, the Melo doctrine had one flaw which the SC observed in other cases. For example we will change the facts: Mortz shot Kim. Kim was confined in the hospital. Mortz was charged with frustrated homicide. Let’s say Mortz will be arraigned tomorrow, but tonight Kim died. The following morning, nobody knew about it. So the arraignment continued and Mortz pleaded guilty to frustrated homicide. After Mortz was sentenced to frustrated homicide, that is the time the prosecutor learned that Kim died. He now wants to change to consummated homicide. Can he change the information? The SC said, no more. The Melo doctrine does not apply there because you cannot say that the death of the victim supervenes after the arraignment – even before the arraignment, the victim was already dead. The crime of consummated homicide was already in existence. Mortz could have been charged already
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when he was arraigned. “Pero hindi man namin alam?” Ah pasensya, that is your risk. So that is where the Melo doctrine cannot apply. This creates unfairness eh. There were cases where that really happens. Like in one case where the accused was charged with physical injuries in the arm of the victim. Less serious physical injuries, because the doctor said it would heal in two weeks. He was charged, pleaded guilty, sentenced to less serious physical injuries – arresto mayor. Then after one month, wala pa man naayo, the injury was still there. The victim went to the doctor. Ini-x-ray, bali pala ang buto! Meaning, the crime all along was serious. The trouble is, the fracture was not detected by the doctor. So they sought to change the charge to serous physical injuries. The SC said, NO, the fracture did not supervene after the arraignment. It was there all along. Only, it was discovered after. You cannot change the information because double jeopardy applies. What is worse is the case of PEOPLE VS. CITY COURT OF MANILA, where the victim was charged with physical injuries through reckless imprudence and then arraigned kaagad ang accused. Yon pala, patay na ang victim. The fiscal move to postpone the arraignment to verify the status of the victim. HELD: Ah walang postponement! Tuloy! So it was really unfair. It is not covered by the Melo Doctrine. You cannot say tha the greater injury came after. It was already there all along. Only it was discovered after the plea. NGAYON, para wala ng gulo meron ng paragraph [b]: “the facts constituting the graver charge became known or were discovered only after a plea was entered in the former complaint or information;”



So even if the graver offense was already existing before the arraignment but it became known only after the plea, there is no more double jeopardy. This amendment created another exception not covered by the Melo doctrine. THE PLEA OF GUILTY TO THE LESSER OFFENSE WAS MADE WITHOUT THE CONSENT OF THE PROSECUTOR AND OF THE OFFENDED PARTY EXCEPT AS PROVIDED IN SECTION 1(F) OF RULE 116. You know this – plea-bargaining, plea of guilty to a lesser offense – it must be wit the consent of the prosecutor and the offended party. And remember, once there is a pleabargaining, you cannot be charged anymore for the graver offense except as provided in Section 1 [f], Rule 116 – when during the plea-bargaining the offended party will not show up, in which case, the consent of the prosecutor alone is required. This is a provision which compels the offended party to appear in the plea-bargaining. Otherwise, the accused may offer to plea guilty to a lesser offense and the prosecutor will say, “OK” – you are bound because you did not appear. Q: But suppose Mortz has already started serving his sentence for frustrated homicide? A: There is no problem because under the last paragraph of Section 7, “In any of the foregoing cases, where the accused satisfies or serves in whole or in part the judgment, he shall be credited with the same in the event of conviction for the graver offense.” SEC. 8. Provisional dismissal. – A case shall not be provisionally dismissed except with the express consent of the accused and with notice to the offended party. The provisional dismissal of offenses punishable by imprisonment not exceeding six (6) years or a fine of any amount, or both, shall become permanent one (1) year after issuance of the order without the case having been revived. With respect to offenses punishable by imprisonment of more than six (6) years, their provisional dismissal shall become permanent two (2) years after issuance of the order without the case having been revived. (n)



Section 8 is an entirely new provision.
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The concept of provisional dismissal means there is no double jeopardy – the case is temporarily dismissed. So obviously the element of double jeopardy are not around. So, there is a way for the case to be revived in the future. The 1985 rules has no direct provision governing provisional dismissal. The guidelines are not clear. You can re-file because there is no double jeopardy. The problem is, can that be case be re-filed 5 years after? Q: Under the new rules there is now a deadline. The case is provisionally dismissed, up to when? A: MTC cases – within one (1) year to revive. RTC cases – within two (2) years to revive. After 1 or 2 years, as the case maybe, the provisional dismissal becomes permanent. So meron ng deadline so that the prosecutor or the offended party will not buy his time, “ah provisional! Puwede yan anytime!” Before kasi noon, ganun eh. So there must be a deadline. SEC. 9. Failure to move to quash or to allege any ground therefore. – The failure of the accused to assert any ground of a motion to quash before he pleads to the complaint or information, either because he did not file a motion to quash or failed to allege the same in said motion, shall be deemed a waiver of any objections except those based on the grounds provided for in paragraphs (a), (b), (g), and (i) of section 3 of this Rule. (8a)



Q: What is the effect if the person does not file any motion to quash? A: He is WAIVING the grounds for the motion to quash, EXCEPT: 1. lack of jurisdiction over the subject matter; (Section 3 [a]) 2. the information does not charge any offense; (Section 3 [b]) 3. the criminal liability has already been extinguished; (Section 3 [g]) 4. double jeopardy. (Section 3 [i]) Meaning, even if you did not raised it in the beginning, you can still raised it during the trial. The rule is similar to civil procedure – defenses and objections not raised in a motion to dismiss are deemed waived, except 1.) lack of jurisdiction over the subject matter; 2.) res adjudicata; 3.) litis pendentia; 4.) statute of limitations.
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