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Description


Raihan: Hindu Marriage Hindu Marriage by A.R.M. Borhanddin (Raihan) Student LL.B. (Hons.)/ 34th Batch University of Dhaka Cell: 01715-112124 Nature of Marriage Marriage, according to the Hindu Law, is a body for the performance of religious duties. It is deemed as a holy union in Hindu Law. It is also considered to be an union of flesh and flesh and blood and blood. It is a religious sacrament and not a civil contract. According to Hari Singh Gour, 1 “A marriage is an alliance between a man and woman recognized by law. It is sometimes defined as the act, ceremony or process by which the relationship of husband and wife is constituted. It is to be pointed out that the meaning of marriage differs in different countries 2 .” Forms of Marriage The ancient Hindu law recognized eight forms of marriage of which four are approved and four unapproved forms. The approved forms of marriage are as follows: 1. Brahma 2. Daiva 3. Arsha 4. Projapatai The disapproved form of marriages are as follows: 1. Gandarva 2. Asura 3. Rakkhasa 4. Paisacha Of those eight forms of marriage, the only forms now recognized are the Bharma and the Asura form. BRAHMA Marriage: According to Manu, “the gift of a daughter after decking her with constly garments and honoring her by presence of jewels, to a man learned in the Veda and of good conduct, whom the father himself has invited is called the Brahma rite.”



1 2



Sir Hari Singh Gour’s The Hindu Code Golap Chandra Sarkar Sastri’s Hindu Law, 7th Ed., p.15, 116, 151
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Raihan: Hindu Marriage Here the marriage took the form of gift the bride to bridegroom who is versed in the Vedas and is of good character. So when the father or other guardian of the bride gives the bride in marriage without receiving any consideration from the bridegroom for giving the irl in marriage, this marriage is called Bharma. Here marriage took the form of a gift of the bride to the bridegroom. Formerly, this type of marriage was took place among bharmans but now it happens within the all caste of Hindu.



ASURA Marriage: It amounted to a sale of the bride. Here the bride’s price is the consideration for the gift by the father of the daughter in marriage so when consideration is received, it is called Asura. Inter-Caste Marriage According to the provision of Shastric Hindu law inter-caste marriages are invalid. However, in some parts of Bangladesh it is valid. For instance, in Chittagong and Comilla, a marriage between Baidya and Kayastha is valid by custom. In Auloma marriage it becomes valid when the bridegroom is higher caste than the bride. However the reverse is void which called Protiloma marriage. Persons belonging to different castes may marriage under the Special Marriage Act, 1872. Number of Spouse A Hindu may marry any number of wives though he has a wife or wives living. But only one husband at a time is allowed under Hindu Law. So polygamy is permissible under Hindu law, but polyandry is unlawful except to the extent permitted by custom, it is lawful. 1 Marriage Indissoluble A marriage from Hindu point of view is Sacrament. Marriage in Hindu law is regarded as an indissoluble union of husband & wife and extending to next world. Neither party to a marriage can divorce the other unless divorce is allowed by custom. Even the conversion to another faith or desertion does not affect the dissolution of marriage in Hindu law. But in a Calcutta 2 case it was held that conversion dissolves marriage. It is pertinent to mention here that under the Hindu Marriage Act, 1955 in India divorce is now allowed although practically divorce is unknown to the Hindu law. Guardianship in Marriage The guardianship for the marriage is not so much a right as duty; the consent of the guardian is not a condition precedent to the validity of the marriage. Under the Dayabhaga law, the following persons or guardians can validly give marriage: (i) fateher; (ii) paternal grand father; (iii) brother; (iv) other paternal relations of the bride in order of propinquity; (v) maternal grand father; (vi) maternal uncle; (vii) mother. 1 2



Gour’s Hindu Code 1949 Cal 436
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Raihan: Hindu Marriage



The primary duty and the co-relative right of giving a girl in marriage rests with the father. But where father has deserted the mother and daughter, the mother can give the daughter in marriage without the consent of the father. Doctrine of Factum Valet The meaning of the doctrine is that where a fact is accomplished i.e. where an act is done and finally completed though it may be contravention of a hundred directory texts, the fact will stand and the act will be deemed to be legal and binding. It means that what ought not to be done is valid when done. Its applicability to Marriage: The text which prescribes rules for the consent of guardians for the purpose of marriage have been to be merely directory. Here a marriage once performed and solemnized, though it be without the consent of the guardian has been held to be valid. 1 Legitimacy of Children A child born in lawful wed-lock is the legitimate issue of its parent and is entitled to all the legal incidents with which he has clothed a son or a daughter. A child born even after the death of his father will be legitimate child if born within 280 days after the death of his father. Restitution of Conjugal Rights If either party is guilty of breach of marital duties, the other party may institute a suit against the former for the Restitution of Conjugal Right. 2 The court should be certain that there are no reasonable apprehensions of cruelty before a decree for restitution is made. The court will refuse restitution against a wife if the husband suffers from some diseases or if he keeps concubine or is guilty of cruelty or if he adopts another religion. Ceremonies of Rites Under the Hindu law two ceremonies are essential or the validity of a Hindu marriage, namely – (i) (ii)



invocation before the sacred fire, and saptapadi, that is, the taking of seven steps by the bridegroom and the bride jointly before the sacred fire.



The marriage becomes completed when the seventh step is taken; till then it is imperfect and revocable. 3 Consummation is not necessary to make a marriage complete and binding. 4 A marriage may also be completed by performance of ceremonies other than those referred to above where it is allowed by custom of the caste to which of the parties belong. It is to be noted that no religious ceremonies are necessary in the case of marriage of widow. It is said that the mere exchange of garlands does not constitute a valid marriage. It has been reported in the following Bangladeshi case: Amulya Chandra Modak 1



60 CWN 166 Mayne’s Hindu Law, p.174-178 3 Chunilal Vs. Surajram (1909) 33 Bom. 433 4 Dadaji Vs. Ruknabai (1886) 9 Mad 466 2
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Raihan: Hindu Marriage Vs. The State [35 DLR 160 (1983)] In that case, appellant brought a case on appeal against the decision of the assistant session judge, second court, Mymensingh under section 493 of the Penal Code, 1860 sentenced to suffer rigorous imprisonment for five years and a thousand taka fine. Prosecution case Kalpana Rani, age 17/18 years old, was induced into believing that she was married to the appellant on the ground that they secretly exchanged garlands and thereby she consented to cohabit with the appellant and became pregnant. The accused appellant pleaded not guilty to deceit by saying that various facts were false or fabricated. The learned judges opined that Kalpana Rani was matured enough to understand that various rites i.e. viva-homa and Saptapadi need to be performed which were not performed. Also according to the judges it is customarily among Bangladesh Hindu’s of all castes that some relations remain presence and the bride is made to put on new clause bangles and vermillian mark on forehead. Kalpana Rani couldn’t have believed according to the judges that while by mere exchange of garlands the accused had become her lawfully married husband. The Court acquitted the appellant from the charge of deceit. Criticism: The decision of the High Court, however, can be criticized from various point of view: First, vide Abed Ali Vs. The State [34 DLR 366 (1982)]; Second, no attempt to find out the customary practices; Third, there could have been Gandharva marriage; Fourth, there could have been presumption of marriage. Presumption of Marriage Where it is proved that a marriage was performed in fact, the Court will presume that – 1. it is valid in law; 2. the necessary ceremonies has been performed; and 3. it continued during the life time of either party. The presumption of law is that a marriage has been according to the approved form. In the case of – Abdur Rahman Vs. Upendra Narayan Majumdar 1 , it has held that there is a presumption of marriage rather than anything else. When a man and woman are proved to live together as husband and wife the law presume unless contrary is clearly proved that they are living together as a consequence of a valid marriage. In the case of – Utpal Kanti Das Vs. Monju Rani Das 2 , it has held that once a celebration of a marriage in fact is established there shall be a presumption of there being a marriage in law and observance of essential ceremonies. Prohibited Degrees in Marriage:



1 2



[(1952), 4 DLR 273] [(1998) 50 DLR 47 (AD)]
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Raihan: Hindu Marriage No marriage is valid if it is made between persons related to each other within the prohibited degrees unless such marriage is sanctioned by custom. The following are the rules regarding prohibited degrees – 1) Before the Hindu Marriage Disabilities Removal Act, 1946, a marriage between parties belonging to the same gotra 1 or provara 2 was invalid. After this Act such marriage was validated. 2) A man cannot marry a girl of same gotra or pravara. This rule does not apply to sudra as the sudras have got no gotra of their own. 3) A man cannot marry a girl who is his Sapinda3 . According to the Bengal School, a man cannot marry a girl – (i) (ii) (iii)



(iv)



if she is within 7th degree in descent from his father or from one of his father’s six ancestors in the male line; if she is within the 5th degree in descent from his maternal grandfather or from one of his maternal grandfather’s four ancestors in the male line; if she is within the 7th degree in descent from his father’s three technical bandhus, or from one of their six ancestors through whom the girl is related to him; if she is within the 5th degree in descent from his mother’s three technical bandhus or from one of their four ancestors through whom the girl is related to him.



Exception: A girl, though related within the degrees mentioned above, may be taken in marriage if she is removed by three gotras from him. 4) Relationship by marriage is not by itself an impediment to marriage. Thus a man may marry the daughter of her wife’s sister. Prospective Codification of Hindu Law of Marriage Codification of marriage under Hindu law is urgently desirable in this Country with the change of time and socio-economic condition of this country. The time has come to cheaper the ascertainment of law and to minimize the inconveniences and complications of personal law of Hindus in Bangladesh, by the enactment of a Code of Hindu law, applicable to whole of Bangladesh which is now governed by two schools, i.e. Mitakshara and Dayabhaga. It is now desirous that the condition which has arisen in matters of socio-economic needs, made it imperative that the polygamy should not be permitted. There is no justification Sagotra: Two persons are Sagotra i.e. of the same gotra or family, if both of them are descendants in the male line from the Rishi or Sage after whose name he is called, however distant either of them may be from the common ancestor. 2 Samana Pravara: Two persons are Samana-Pravara i.e. of the same Pravara, if the yare descendents in the male line of the three paternal ancestors of the founder of a gotra. 3 Sapinda: The literal meaning of a term Sapinda means from the same pindo. There is a fundamental difference regarding the meaning of the term in two schools. According to Mitakshara, pindo means body and therefore those who are related by body, blood, consenquinity are Sapinda of each other. According to the Bengal school, pindo means ball of rice which is offered to the deceased person by his relatives at his Sraddha ceremonies; therefore Sapindas are persons who are competent to offer pindo to him and those to whom he is competent to offer pindo. 1
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Raihan: Hindu Marriage for permitting plurality of wives; th time has come for enforcing monogamy by law. According to ancient early Hindu society monogamy was the approved rule, polygamy was a exceptional provision and taking of more than one wife required legal justification Now it is desirable that the monogamy is to be enforced as a rule of law and Bigamy is to be punishable as a crime. Furthermore, the conditions and requirements of a ceremonial Hindu marriage are to be simplified and marriage should be registered. There should be a Marriage Registrar who will issue a certificate of marriage to the respective parties. It is urgently requires that relief by way of judicial separation as envisaged in Special Marriage Act of 1873 as amended by Act 1923. A declaration of nullity of marriage is to be introduced. It is due to the changes of circumstances, time and social condition it is urgently necessary to enact a law of termination of marriage by degree of nullity. So Hindu law of marriage requires reform and the legislature will be called upon in future to consider the measures of social reform. So it is urgently necessary to enact legislation for introduction of Judicial separation in Hindu marriage in Bangladesh. Comparison Between Prevailing Bangladeshi Law of Marriage and India Hindu Marriage Act, 1955 Applicability: This Act is not applicable to Bangladesh. Changes: The Act made the following major changes which are not prevailing in Bangladesh: Major Changes 1. Identity of caste or sub-caste for marriage is not necessary. This division of Hindu into four castes has been obsolete. (S.5) 2. Marriage between parties to the same Gotra or Pravara is valid. (S.5) 3. Prohibited degrees of relationship for the purpose of marriage is abolished. (S.3) 4. No particular form of marriage ceremonies are prescribed. (S.7) 5. Provisions for Judicial Separation are enacted. (S.10) 6. Termination of marriage by a decree of nullity is introduced. (S.11 & 12) 7. Termination of marriage by a decree of divorce on certain grounds is made. (S.13) 8. The minimum age which the bridegroom must attain before the marriage is prescribed. (S.5) 9. Provision for Registration of Hindu marriage is made. (S.6) 10. No distinction between a marriage of a maiden and that of a widow is made. 11. This Act prevents Begami amongst Hindus. (S.17)
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