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Description


DIVORCE UNDER PARSI LAW AND CHRISTIAN LAW As per Section 31 of the Parsi Marriage and Divorce Act, 1936 if a husband or wife shall have been continually absent from his or her wife or husband for the space of seven years, and shall not have been heard of as being alive within that time by those persons who would have naturally heard of him or her, had he or she been alive, the marriage of such husband or wife may, at the instance of either party thereto, be dissolved. Section 32 of the Parsi Marriage and Divorce Act, 1936 enumerates Grounds for divorce and the ground mentioned in Section 32 are following:  the marriage has not been consummated within one year after its solemnization owing to the wilful refusal of the defendant to consummate it;  the defendant at the time of the marriage was of unsound mind and has been habitually so up to the date of the suit Provided that divorce shall not be granted on this ground, unless the plaintiff (1) was ignorant of the fact at the time of the marriage, and (2) has filed the suit within three years form the date of the marriage;  the defendant has been incurably of unsound mind for a -period of two years or upwards immediately preceding the filing of the suit or has been suffering continuously or intermittently from mental disorder of such kind and to such an extent that the plaintiff cannot reasonably be expected to live with the defendant. Explanation-In this clause,(a) the expression "mental disorder" means mental illness, arrested or incomplete development of mind, psychopathic disorder or any other disorder or disability of mind and includes schizophrenia,







 











(b) the expression "psychopathic disorder" means a persistent disorder or disability of mind (whether or not including sub-normality of intelligence) which results in abnormally aggressive or seriously irresponsible conduct on the part of the defendant, and whether or not it requires or is susceptible to medical treatment; the defendant was at the time of marriage pregnant by some person other than the plaintiff: Provided that divorce shall not be granted on this ground, unless: (1) the plaintiff was at the time of the marriage ignorant of the fact alleged, (2) the suit has been filed within two years of the date of marriage, and (3) marital intercourse has not taken place after the plaintiff came to know of the fact; the defendant has since the marriage committed adultery or fornication or bigamy or rape or an unnatural offence: Provided that divorce shall not be granted on this ground, if the suit has been filed more than two years after the plaintiff came to know of the fact; the defendant has since the solemnization of the marriage treated the plaintiff with cruelty or has behaved in such a way as to render it in the judgement of the Court improper to compel the plaintiff to live with the defendant: Provided that in every suit for divorce on this ground it shall be in the discretion of the Court whether it should grant a decree for divorce or for judicial separation only; the defendant has since the marriage voluntarily caused grievous hurt to the plaintiff or has infected the plaintiff with venereal disease or, where the defendant is the husband, has compelled the wife to submit herself to prostitution; Provided that divorce shall not be granted on this ground, if the suit has been filed more than two years (i) after the infliction of the grievous hurt, or (ii) after the plaintiff came to know of the infection, or (iii) after the last act of compulsory prostitution. the defendant is undergoing a sentence of imprisonment for seven years or more for an offence as defined in the Indian Penal Code: Provided that divorce shall not be granted on



this ground, unless the defendant has prior to the filing of the suit undergone at least one year’s imprisonment out of the said period;  the defendant has deserted the plaintiff for at least two years;  an order has been passed against the defendant by a Magistrate awarding separate maintenance to the plaintiff, and the parties have not had Marital intercourse for one year or more since such decree or order;  the defendant has ceased to be a Parsi by conversion to another religion: Provided that divorce shall not be granted on this ground if the suit has been filed more than two years after the plaintiff came to know of the fact. Dissolution of Parsi Marriage by Mutual Consent Section 32A provides additional ground for divorce where there is Non-resumption of cohabitation or restitution of conjugal rights within one year in pursuance of a decree: (i) there has been no resumption of cohabitation as between the parties to the marriage for a period of one year or upwards after the passing of a decree for judicial separation in a proceeding to which they were parties; or (ii) there has been no restitution of conjugal rights as between the parties to the marriage for a period of one year or upwards after the passing of a decree for restitution of conjugal rights in a proceeding to which they were parties. But No decree for divorce shall be granted under sub-section (1):  if the plaintiff has failed or neglected to comply with an order for maintenance passed against him under Section 40 of this Act or Section 488 of the Code of Criminal Procedure, 1898 or Section 125 of the Code of Criminal Procedure, 1973.



Divorce under Christian Law The constitutional validity of Section 10 of the Indian Divorce Act, 1869, which regulated divorce among Christians in India for a century and a quarter, was directly under challenge in the two Original Petitions at the instance of two Christian women on the ground that the provisions in Section 10 are violative of the fundamental rights guaranteed to them and other similarly situated Christian women under Articles 14, 15 and 21 of the Constitution of India. Indian women of all religions other than Christianity are entitled to get divorce on grounds of cruelty and/or desertion which are recognised as independent grounds for divorce under the respective enactments applicable to them. For Christians who are governed by the Act, cruelty and desertion are not by themselves independent grounds for divorce. To be grounds for divorce, adultery should also be alleged and proved along with cruelty or desertion as far as Christians governed by the Act are concerned. As adultery is often committed with calculated care and utmost secrecy, direct proof of adultery is very difficult. Under the Indian social set up it is wellnigh impossible for a woman to prove adultery of her husband. This renders the provisions for divorce virtually infructuous for a woman. The requirement of proving adultery along with cruelty and desertion to make out a ground for divorce under Section 10 of the Act violates the petitioners' fundamental right to equality and right to live with dignity and personal liberty enshrined in Articles 14, 15 and 21 of the Constitution of India. Denial of divorce on the ground of cruelty or desertion without reasonable excuse for a period of two years or upwards which are grounds for divorce for all Indians of all other religions except Christians is discrimination based solely on the ground of religion. While Section 10 confers on the husband a right to get divorce on proof of adultery simpliciter, the wife is obliged to prove either cruelty or desertion along with adultery to get a divorce. This again is a discrimination based solely on sex which makes the provision constitutionally bad. The old provision of Section 10 was as follows: 10. When husband may petition for dissolution.



10. When husband may petition for dissolution.-Any husband may present a petition to the District Court or to the High Court, praying that his marriage may be dissolved on the ground that his wife has, since the solemnization thereof, been guilty of adultery. When wife may petition for dissolution. When wife may petition for dissolution.-Any wife may present a petition to the District Court or to the High Court, praying that her marriage may be dissolved on the ground that, since the solemnization thereof, her husband has exchanged his profession of Christianity for the profession of some other religion, and gone through a form of marriage with another woman; or has been guilty of incestuous adultery, or of bigamy with adultery, or of marriage with another woman with adultery, or of rape, sodomy or bestiality, or of adultery coupled with such cruelty as without adultery would have entitled her to a divorce a mensa et toro, or of adultery coupled with desertion, without reasonable excuse, for two years or upwards. It is relevant to note that the 15th and 22nd Reports were prepared after collecting evidence from the digntories of the Christian Church, representatives of the Christian Associations, Members of the Christian Community, Bar Association and Judicial Officers in the country. The Reports would reveal that there was a demand from the Christian community itself for inclusion of progressive grounds for divorce like cruelty and desertion which are available in almost all modern legislations on the subject. Since the law continued as such, in 1983, the Law Commission of India headed by none other than late Hon'ble Justice K.K. Mathews suo moto took note of the urgent need to amend the provisions contained in Section 10 of the Act and submitted its 90th Report dated 17.5.1983 recommending urgent amendment of that Section. It is appropriate to quote the reason given in the Report which is thus: "The reason why we attach the highest importance to amending Section 10 as above may be stated. We regard such an amendment as a constitutional imperative. In our view, if the Section is to stand the test of the constitutional mandate of equality before the law and equal protection of the laws, in the context of avoiding discrimination between the sexes, then the amendment is necessary. If Parliament does not remove the discrimination, the Courts, in exercise of their jurisdiction to remedy violations of fundamental rights, are bound, someday, to declare the Section as invalid." Though a decade and more have elapsed after the said Report, no effective action was taken by the Parliament on the basis of the same to amend Section 10 of the Act Finally, Section 10 was amended in the light of judgment of the Supreme Court in the case of Mary Sonia Zachariah vs Union Of India (UOI) And Ors., II (1995) DMC 27 Grounds for dissolution of (Christian) Marriages (Section 10 of the Divorce Act, 1869) Any marriage solemnized, may on a petition presented to the family court either by the husband or the wife, be dissolved on the ground that:  since the solemnization of the marriage, the other spouse has committed adultery, or  has ceased to be Christian by conversion to any other religion,



 has been incurably of unsound mind for a continuous period of not less than two years immediately preceding the presentation of the petition.  Dissolution of marriage will also be allowed if the other side, has for a period of not less than two years immediately preceding the presentation of the petition, being suffering from virulent and incurable form of leprosy  or has for a period of not less than two years immediately preceding the presentation of the petition been suffering from veneral diseases in a communicable form or  has not been heard of as been alive for a period of seven years or more by those persons who would naturally have heard of the Respondent if the respondent had been alive.  Willful refusal to consummate the marriage will also be ground for dissolution of marriage.  It is further mentioned in the law that, if the other side has failed to comply with a decree for restitution of conjugal rights for a period of two years or upwards after the passing of the decree.  Interestingly, the most often used grounds other than cruelty is the ground of desertion. If either of the party has deserted the other spouse for at least two years immediately preceding the presentation of the petition, this ground for dissolution can be invoked.  Cruelty is one of the common ground being used to obtain divorce from the other side in family Courts. As per law, if the spouse has treated the better half, with such cruelty as to cause a reasonable apprehension in the mind that it would be harmful or injurious for the other one to live along with, is a valid ground for dissolution of marriage.  A wife may also present a petition for dissolution of her marriage on the ground that, the husband has since the solemnization of the marriage been guilty of rape, sodomy or bestiality. The parties can also approach the Family Court for the nullity of the marriage on the grounds that, the respondent was impotent at the time of the marriage; the parties are within the prohibited degree of consanguinity; either party was a lunatic or idiot at the time of marriage; AND that the former husband or wife of the either party was living at the time of the marriage and the marriage with such former husband or wife was then in force. If the consent of either party was obtained by force or fraud, then also the decree of nullity of marriage can be canvassed for. Cruelty, the most common and famous ground for divorce When law specifically states that treating the other spouse with such cruelty, to cause a reasonable apprehension in mind that it would be harmful or injurious to other, is a good ground for divorce; the definitions of cruelty became a question of fact. Cruelty is the conduct of such a character which causes danger to life, limb or health or mental in nature. On different occasions, it was defined that cruelty may be mental, such as indifference and frigidity towards wife, denial or company to her, hatred and abhorrence for wife, or physical acts of violence and abstinence from sexual intercourse without reasonable cause. Questing of chastity of women may also be treated as cruelty. Interestingly, on a couple of occasions, the Apex court held that, malicious and false allegations made against the opposite party amounts to ‘mental cruelty’. Instances even after the filing of the petition in family court can also be taken into consideration for arriving at such conclusions. The ingredients of cruelty can be termed as- false, malicious, baseless and unproved allegation made by one spouse whether by letters or written statement or by any other mode. The legal precedents shows that, the act of insistence for unnatural sex, continued compulsion for oral sex etc would come under the definition of cruelty.



Dissolution of Christian Marriage by Mutual Divorce It is commonly said that, none of the parties will won in the cases of divorce, whatever be the result. In divorce cases, the parties will always be at the receiving ends as far as the entire gamut of life is concerned and only lawyers will be the gainers. Once the relation is broken down irretrievable, then it is better to find an easy way-out. The proceedings under the divorce on mutual consent have great significance in the above situation. On the ground that the parties are living separately for a period of one year or more, and that have not been able to live together and they have mutually agreed that the marriage should be dissolved, then on the motion of both the parties, the Family Court may allow the divorce on mutual consent. Though the legislative intention was specific on the term two years of separation in filing petition for mutual divorce of Christian marriages, as far as Hindu law of mutual divorce is concerned, separation of one year is enough. The matter went before the Higher Courts and now it is declared that, there cannot be any discrimination between Christians and Hindus regarding the year of separation and now, the Christians can also file a case of mutual divorce of marriage on the after a separation of ‘ one year’. SECTION 10A. Dissolution of Marriage by Mutual Consent.‐ (1) Subject to the provisions of this Act and the rules made thereunder, a petition for dissolution of marriage may be presented to the District Court by both the parties to a marriage together, whether such marriage was solemnized before or after the commencement of the Indian Divorce (Amendment) Act, 2001, on the ground that they have been living separately for a period of two years or more, that they have not been able to live together and they have mutually a greed that the marriage should be dissolved. (2) On the motion of both the parties made not earlier than six months after the date of presentatio n of the petition referred to in sub‐section (1) and not later than eighteen months after the said date, if the petition is not withdrawn by both the parties in the meantime, the Court shall, on being satis fied, after hearing the parties and making such inquiry, as it thinks fit, that a marriage has been solemnized and that the averments in the petition are true, pass a decree declaring the marriage to be dissolved with effect from the date of decree.".
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