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About the Global Forum The Global Forum on Transparency and Exchange of Information for Tax Purposes is the multilateral framework within which work in the area of tax transparency and exchange of information is carried out by over 120 jurisdictions, which participate in the Global Forum on an equal footing The Global Forum is charged with in-depth monitoring and peer review of the implementation of the international standards of transparency and exchange of information for tax purposes These standards are primarily reflected in the 2002 OECD Model Agreement on Exchange of Information on Tax Matters and its commentary, and in Article 26 of the OECD Model Tax Convention on Income and on Capital and its commentary as updated in 2004 The standards have also been incorporated into the UN Model Tax Convention The standards provide for international exchange on request of foreseeably relevant information for the administration or enforcement of the domestic tax laws of a requesting party Fishing expeditions are not authorised but all foreseeably relevant information must be provided, including bank information and information held by fiduciaries, regardless of the existence of a domestic tax interest or the application of a dual criminality standard All members of the Global Forum, as well as jurisdictions identified by the Global Forum as relevant to its work, are being reviewed This process is undertaken in two phases Phase 1 reviews assess the quality of a jurisdiction’s legal and regulatory framework for the exchange of information, while Phase 2 reviews look at the practical implementation of that framework Some Global Forum members are undergoing combined – Phase 1 and Phase 2 – reviews The Global Forum has also put in place a process for supplementary reports to follow-up on recommendations, as well as for the ongoing monitoring of jurisdictions following the conclusion of a review The ultimate goal is to help jurisdictions to effectively implement the international standards of transparency and exchange of information for tax purposes All review reports are published once approved by the Global Forum and they thus represent agreed Global Forum reports For more information on the work of the Global Forum on Transparency and Exchange of Information for Tax Purposes, and for copies of the published review reports, please refer to wwwoecdorg/tax/transparency and wwweoi-taxorg
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Executive Summary 1 This report summarises the legal and regulatory framework for transparency and exchange of information in Indonesia The international standard which is set out in the Global Forum’s Terms of Reference to Monitor and Review Progress Towards Transparency and Exchange of Information, is concerned with the availability of relevant information within a jurisdiction, the competent authority’s ability to gain timely access to that information, and in turn, whether that information can be effectively exchanged with its exchange of information (EOI) partners 2 Indonesia is an emerging economy located in Southeast Asia with more than 240 million inhabitants Natural resources form an important part of its economy, which has been growing steadily in recent years Indonesia has a comprehensive income tax system for individuals and companies and has been concluding double taxation conventions allowing for the international exchange of information since the late 1970s 3 Relevant entities include companies, partnerships, foundations and co-operative societies All of these entities have to apply for legal status and/ or must register in the enterprise register in order to do business in Indonesia This comes with the obligation to furnish ownership information to the authorities Ownership information also has to be provided when filing the annual income tax return Ownership and identity information for the entities mentioned is therefore generally available However, no enforcement provisions exist for not providing updates on ownership information in respect of foundations not carrying on business and in respect of the obligation on trustees of foreign trusts to keep ownership information The issuance of bearer shares is not allowed under Indonesian law Trusts cannot be formed under Indonesian law, but a person in Indonesia may act as a trustee of a foreign trust Such person is subject to the AML/CFT legislation and has to apply “know your customer” rules 4 The Corporate Documents Law of 1997 and the tax law together ensure that reliable accounting records, including underlying documentation, must be kept for a period of ten years in respect of all relevant entities and arrangements
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8 – ExECUTIVE SUMMARy 5 Active monitoring and enforcement of the requirements to keep and submit ownership and accounting information does in practice mainly take place in respect of the obligation on taxpayers to submit a complete income tax return Tax returns should contain full ownership information on companies, partnerships and co-operative societies, as well as accounting information on all relevant entities All incoming returns are checked for completeness and sent back to the taxpayer if information is missing with the request to resubmit the return including the missing information In respect of accounting information, further monitoring takes place through the carrying out of tax audits, in which it is found that accounting records, including underlying documentation, are generally kept 6 Notwithstanding that monitoring and enforcement of the obligation to submit a tax return covers all incoming tax returns, the overall compliance with this obligation is low In addition, limited monitoring and enforcement takes place of other obligations to keep or submit ownership and identity information Although no issues have arisen as to the non-availability of such information with respect to EOI requests received in the three-year review period, it is recommended that Indonesia ensures that its monitoring and enforcement powers are sufficiently exercised in practice to support the legal requirements which ensure the availability of ownership and identity information in all cases 7 Banks are obliged to keep all bank information pursuant to the AML/ CFT legislation Regular inspections by the supervisory authorities as well as the experience that information requested from a bank could be obtained and exchanged, confirm that this information is generally available with the banks In order to obtain information held by banks, the Indonesian authorities require the name of the taxpayer to be provided Also, the name of the account-holder or the account-number is required to access information on securities accounts These specific requirements may impede the effective exchange of information and it is recommended that Indonesia amends its laws to bring them in line with the internationally agreed standard The Indonesian authorities have indicated that, where the EOI request would not contain the required information, it would use the other identification details and other information in the request to find the name of the taxpayer or in the cases of a securities account the account number No such cases have occurred in the three-year review period 8 In December 2011, section 56 of Government Regulation 74/2011 introduced a clear power for the Indonesian authorities to obtain information from taxpayers and other parties for the purpose of exchanging it with a treaty partner, which put beyond doubt that Indonesia does not need to have a domestic tax interest in the information in order to obtain it In practice, the Indonesian competent authority only obtains information directly itself where
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it can be collected from the database of the Indonesian tax administration In other cases, other parts of the Indonesian tax administration are requested to collect the information 9 The compulsory powers available to the Indonesian authorities to compel the provision of information following an EOI request are generally in place as well, but in some cases the only means of compelling the production of the information is either imprisonment or mere persuasion This may cause delays which may be prevented if a financial penalty or other penalty less severe than imprisonment could be used Although no such case occurred in respect of EOI requests during the three-year review period, it is recommended that Indonesia reconsiders the compulsory powers available to them to compel the production of information following an EOI request 10 Indonesia has an extensive network of 71 DTCs and five TIEAs, and the number of exchange of information relationships will be over 100 once Indonesia and all other signatories ratify the OECD/CoE Convention on Mutual Administrative Assistance in Tax Matters As delays have occurred in ratifying agreements in general, it is recommended that Indonesia swiftly takes all necessary steps to finalise ratification of its exchange of information agreements In the three-year review period (1 January 2010 – 31 December 2012), 11 Indonesia received a total of 48 requests for information from 14 partner jurisdictions Indonesia has provided a final response within 90 days in 15% of the cases, with another 20% processed within 180 days A little more than half of the cases are responded to within a year Input from peers confirms that responses are often delayed until beyond the time they would reasonably be expected to arrive Where responses were delayed or not provided to date, status updates were not sent Although in a few cases delays have been identified to be specifically 12 related to locating persons which are not registered as taxpayers (usually foreign nationals who settled in Indonesia without registering with the tax authorities, see also B11), delays were experienced across the board The lack of staff at the Indonesian competent authority combined with the lack of awareness at the level of local tax offices (which are responsible for obtaining a significant part of the information) are the main factors that have contributed to the delays Although Indonesia has taken steps to address both issues after the end of the review period, it is recommended that Indonesia ensures that they are fully resolved 13 A follow up report on the steps undertaken by Indonesia to answer the recommendations made in this report should be provided to the PRG within six months after the adoption of this report
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10 – ExECUTIVE SUMMARy 14 Indonesia has been assigned a rating for each of the 10 essential elements as well as an overall rating The ratings for the essential elements are based on the analysis in the text of the report, taking into account the Phase 1 determinations and any recommendations made in respect of Indonesia’s legal and regulatory framework and the effectiveness of its exchange of information in practice These ratings have been compared with the ratings assigned to other jurisdictions for each of the essential elements to ensure a consistent and comprehensive approach On this basis, Indonesia has been assigned the following ratings: Compliant for elements A2, A3, B2, C2, C3 and C4, Largely Compliant for elements A1, C1 and C5 and NonCompliant for element B1 In view of the ratings for each of the essential elements taken in their entirety, the overall rating for Indonesia is Partially Compliant
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Introduction



Information and methodology used for the peer review of Indonesia 15 The assessment of the legal and regulatory framework of Indonesia was based on the international standards of transparency and exchange of information as described in the Global Forum’s Terms of Reference to Monitor and Review Progress Towards Transparency and Exchange of Information for Tax Purposes (“ToR”), and was prepared using the Methodology for Peer Reviews and Non-Member Reviews The assessment has been conducted in two stages The 2011 Phase 1 Report was based on the laws, regulations and exchange of information mechanisms in force or effect as at July 2011, other information, explanations and materials supplied by Indonesia, and information supplied by partner jurisdictions 16 The Phase 2 assessment is based on the laws, regulations, and exchange of information mechanisms in force or effect as at 26 May 2014, the Indonesian responses to the Phase 2 questionnaire, supplementary questions and other materials supplied by Indonesia, information provided by exchange of information partners, and explanations provided by Indonesia during the on-site visit that took place from 16-18 September 2013 in Jakarta, Indonesia During the on-site visit, the assessment team met with officials and representatives of various departments of the Ministry of Finance, the Ministry of Law and Human Rights, the Ministry of Cooperatives and Small and Medium Enterprises, the Ministry of Trade, Bank Indonesia (Central Bank), the Financial Services Authority, the Central Jakarta Municipal Court and the Indonesian Notary Association (see Annex 4) 17 The following analysis reflects the integrated 2011 Phase 1 and the 2014 Phase 2 assessments of the legal and regulatory framework of Indonesia in effect as at 26 May 2014, and the practical implementation and effectiveness of this framework in the three-year review period of 1 January 2010 to 31 December 2012 18 The Terms of Reference breaks down the standards of transparency and exchange of information into 10 essential elements and 31 enumerated
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12 – INTRODUCTION aspects under three broad categories: (A) availability of information; (B) access to information; and (C) exchange of information This review assesses Indonesia’s legal and regulatory framework as well as the practical implementation of that framework against these elements and each of the enumerated aspects In respect of each essential element, a determination is made that either: (i) the element is in place; (ii) the element is in place but certain aspects of the legal implementation of the element need improvement; or (iii) the element is not in place These determinations are accompanied by recommendations for improvement where relevant In addition, to reflect the Phase 2 component, recommendations are made concerning Indonesia’s practical application of each of the essential elements and a rating of either: (i) compliant, (ii) largely compliant, (iii) partially compliant, or (iv) non-compliant is assigned to each element An overall rating is also assigned to reflect Indonesia’s overall level of compliance with the standards 19 The Phase 1 assessment was conducted by a team which consisted of two expert assessors and a representative of the Global Forum Secretariat: Ms Helen O’Grady, International Tax Branch of the Office of the Revenue Commissioners, Ireland; Mr Francesco Bungaro, Ministry of Economy and Finance, Department of Finance, International Relations Directorate, Italy; and Mr Mikkel Thunnissen from the Global Forum Secretariat The assessment team examined the legal and regulatory framework for transparency and exchange of information and relevant exchange of information mechanisms in Indonesia 20 The Phase 2 assessment was also conducted by a team which consisted of two expert assessors and a representative of the Global Forum Secretariat: Ms Ann O’Driscoll, International Branch of the Office of the Revenue Commissioners, Ireland; Ms yunjung Seo, International Tax Division of the Ministry of Strategy and Finance, Korea; and Mr Mikkel Thunnissen from the Global Forum Secretariat The assessment team assessed the practical implementation and effectiveness of the legal and regulatory framework for transparency and exchange of information and relevant EOI arrangements in Indonesia



Overview of Indonesia 21 The Republic of Indonesia (Indonesia) is a country located in Southeast Asia, consisting of more than 17 000 islands which together make up close to two million square km Its capital is Jakarta, located on the island of Java, where the majority of Indonesians live The total population of Indonesia amounts to more than 240 million people, making it the fourth most populous country in the world
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22 The Indonesian economy has been growing steadily in recent years with rates up to 6% including during the financial and economic crisis in 2008-09 The gross domestic product is estimated to have passed the USD 1 trillion mark in 2010, with a GDP per capita of USD 4 300 Indonesia is rich in natural resources, including oil, natural gas, tin, copper and gold, and as a result industry accounts for almost half of its GDP Natural resources also form a major part of Indonesia’s export products Main trading partners of Indonesia are Japan, China (People’s Rep), Singapore, the United States, Korea and Malaysia The official currency in Indonesia is the Indonesian rupiah (IDR) As at 26 May 2014, EUR 1 = IDR 15 764 1



Legal system 23 The basis for Indonesia’s current government structure is laid down in the 1945 Constitution, which has undergone some significant amendments recently Indonesia is a republic with the President being the head of state The power is concentrated in the central government and the people are represented by a two-house system: one of the main roles of the People’s Representative Council is to pass legislation, while the Regional Representative Council deals with regional issues 24 The Indonesian legal system is influenced by Roman-Dutch law, customary law and Islamic law Section 7 of the Formation of Laws and Regulations Law of 2004 as lastly amended by Law Number 12 of 2011 describes the hierarchy of Indonesian legislation, which is as follows: •



1945 Constitution;



•



People’s Consultative Assembly Decree;



•



Law (national);



•



Government Regulation;



•



Presidential Decree;



•



Provincial Regulation; then



•



Regional/Municipal Regulation



Some matters may further be dealt with in Ministerial Regulations or 25 Director General Regulations if mandated by other legislation These regulations are then also binding 26 For most cases, a three tier court system applies comprising the Municipal Court, the High Court and the Supreme Court Cases involving 1



wwwxecom
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14 – INTRODUCTION bankruptcy and insolvency are dealt with by a specialised Commercial Court, while administrative law cases filed against the government are handled by the State Administrative Court Appeals from the Commercial and State Administrative Courts proceed directly to the Supreme Court Finally, a Constitutional Court was created in 2001



Commercial laws and financial sector 27 There are various laws governing the different entities that can be incorporated in Indonesia There is a general Commercial Law dating back to 1847 which still provides the basis for the formation of partnerships The rules concerning the incorporation of companies were replaced by a separate Limited Liability Companies Law in 1995, followed by the current Limited Liability Companies Law of 2007 Foundations and co-operative societies are governed by separate laws as well Indonesia does not allow for the formation of trusts 28 In general, entities can only be legally incorporated in Indonesia by notarial deed Subsequently, this notarial deed must be submitted to the appropriate Minister of government (or in the case of a partnership to the relevant municipal court) in order for the entity to be granted legal status Upon applying for legal status, the entity is registered in the appropriate register As there is also a separate registration requirement for co-operative societies, the result is that the government has an important set of data in respect of any entity incorporated in Indonesia The numbers of entities registered with the tax authorities as at November 2013 are set out in the table below Table 1. Entities registered in Indonesia Type of entity



Registered



Companies



736 376



Limited partnerships



875 445



General partnerships



7 076



Foundations



195 805



Co-operative societies



249 005



29 In addition to the requirement for the different entities as described in the above table to be registered, all persons (individuals and entities) carrying on any kind of business in Indonesia must also be registered on the Enterprise Register 30 The Bank Indonesia is the regulatory and supervisory body for the Indonesian banking industry Indonesia has Commercial Banks and Rural
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Banks The Bank Indonesia has always been the supervisory body for the Indonesian banking industry, but this role has recently been transferred to the newly established Financial Services Authority (FSA) Since 31 December 2013, the FSA effectively supervises all financial institutions including banks, non-banking financial institution and the capital markets Rural Banks are banks whose permitted activities are limited, which means they are not permitted to provide any services related to payment transactions A Rural Bank may only accept savings deposits or deposits which can be withdrawn at an agreed specified time Commercial Banks may provide any kind of service common to banks The total assets managed by Commercial Banks in Indonesia is IDR 4 954 467 billion (EUR 314 billion); Rural Banks manage IDR 77 376 billion (EUR 491 billion) 2 For non-bank financial institutions and listed companies the Capital Markets and Financial Institutions Agency serves as the regulatory and supervisory authority The total assets of these non-bank financial institutions (insurance companies, pension funds and multi-finance companies) are IDR 1 200 920 billion (EUR 76 billion) 31 A total number of 483 companies are listed on the Indonesia Stock Exchange representing a market capitalisation of IDR 4 219 trillion (EUR 267 billion) 3 From 2010-12, Indonesian outward Foreign Direct Investment (FDI) flows averaged USD 5 267 million (EUR 3 858 million) per year An annual average of USD 17 622 million (EUR 12 907 million) was recorded as inward FDI over that period 4



Taxation and international co-operation 32 Indonesia has a comprehensive tax system with an income tax and a value added tax as the most important taxes levied at national level Many other taxes are levied at provincial, district or municipal level, ranging from a motor vehicle tax to a swallow’s nests tax 33 Income tax is levied on every individual resident in Indonesia, every entity incorporated or resident in Indonesia, and any person deriving income from Indonesia, whether through a permanent establishment or otherwise All taxpayers must register and will be allocated a taxpayer identification number Tax returns for the income tax have to be submitted annually 34 Its extensive network of double taxation conventions (DTCs) provides Indonesia with the basis to exchange information for tax purposes DTCs (and TIEAs) are implemented in the domestic law of Indonesia by Presidential 2 3 4



Data from Bank Indonesia as at 31 December 2013 Capital market statistics as at 28 March 2014 Data drawn from the United Nations Conference on Trade and Development (UNCTAD), available on http://unctadstatunctadorg
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16 – INTRODUCTION Decree There is no specific law governing such exchange of information, resulting in the fact that Indonesia relies on its general powers for tax purposes to obtain information for exchange purposes



Recent developments 35 The Indonesian authorities report that new legislation governing general and limited partnerships, replacing the current laws dating back to 1847, is planned to be submitted to Parliament in the second half of 2014
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Compliance with the Standards



A. Availability of Information



Overview 36 Effective exchange of information requires the availability of reliable information In particular, it requires information on the identity of owners and other stakeholders as well as information on the transactions carried out by entities and other organisational structures Such information may be kept for tax, regulatory, commercial or other reasons If such information is not kept or the information is not maintained for a reasonable period of time, a jurisdiction’s competent authority may not be able to obtain and provide it when requested This section of the report describes and assesses Indonesia’s legal and regulatory framework on availability of information It also assesses the implementation and effectiveness of this framework 37 Many different registers exist in Indonesia for entities incorporated and doing business in Indonesia There are registers for companies and foundations, and also a register for all enterprises doing business in Indonesia In addition, tax law requires all entities incorporated or doing business in Indonesia to file annual tax returns and attach information on their owners Availability of ownership and identity information in respect of companies, partnerships, foundations and co-operative societies is therefore ensured under Indonesia’s legal and regulatory framework 38 Trusts cannot be formed under Indonesian law, but a person in Indonesia may act as a trustee of a foreign trust Such person is subject to the AML/CFT legislation and has to apply “know your customer” rules No detailed
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18 – COMPLIANCE WITH THE STANDARDS: AVAILABILITy OF INFORMATION guidance is provided on how to apply these rules, but given the nature of a trust it may be expected that trustees comply with the obligation under the AML/CFT legislation by identifying the settlors, other trustees and beneficiaries 39 Rules to keep reliable accounting records can be found in the Corporate Documents Law of 1997, which applies to any form of business that conducts activities permanently and continuously with a view to making profits, if this business is incorporated and domiciled in Indonesia In addition, the tax law requires all taxpayers to keep records The Corporate Documents Law of 1997 and the tax law together ensure that reliable accounting records, including underlying documentation, must be kept for a period of at least ten years in respect of all relevant entities and arrangements 40 The AML/CFT legislation ensures that all records pertaining to the accounts as well as to related financial and transactional information is required to be kept by both commercial and rural banks Regular inspections by the supervisory authorities as well as the experience that information requested from a bank could be obtained and exchanged, confirm that this information is generally available with the banks 41 Enforcement provisions to address non-compliance are in place under the tax law and for failing to be registered on the Enterprise Register Active monitoring of the requirements to keep and submit ownership 42 and accounting information does in practice mainly take place in respect of the obligation on taxpayers to submit a complete income tax return Tax returns must contain full ownership information on companies, partnerships and co-operative societies, as well as accounting information on all relevant entities All incoming returns are checked for completeness and sent back to the taxpayer if information is missing with the request to resubmit the return including the missing information On average, almost 60 000 noncompliance letters have been sent on an annual basis in the years 2010-12 for failing to submit a (complete) tax return by non-individual taxpayers, and penalties have been imposed in 41 353 cases of continuing non-compliance with this obligation In respect of accounting information, further monitoring takes place through the carrying out of tax audits, in which it is found that accounting records, including underlying documentation, are generally kept 43 Notwithstanding that monitoring and enforcement of the obligation to submit a tax return covers all incoming tax returns, the overall compliance with this obligation is low In addition, limited monitoring and enforcement takes place of other obligations to keep or submit ownership and identity information Although no issues have arisen as to the non-availability of such information with respect to EOI requests received in the three-year review period, it is recommended that Indonesia ensures that its monitoring and enforcement powers are sufficiently exercised in practice to support the
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legal requirements which ensure the availability of ownership and identity information in all cases 44 No issues have arisen in respect of the availability of information Ownership, accounting and bank information have all been exchanged by Indonesia during the three-year review period



A.1. Ownership and identity information Jurisdictions should ensure that ownership and identity information for all relevant entities and arrangements is available to their competent authorities.



Companies (ToR A.1.1) 45 Only one type of company can be established in Indonesia This is the “Perseroan Terbatas” or limited liability company created under the Limited Liability Companies Law of 2007 (“LLCL”) The name of every company created under the LLCL must be preceded by the phrase “Perseroan Terbatas” or “PT” (s 16 LLCL) The capital of a company is divided into shares and the shareholders are only liable to the extent of their shares (s 3 and s 31 LLCL) If a company makes public offerings of its shares in the capital market it is categorised as a “public company” and subject, in addition to the provisions of the LLCL, to the requirements of the Capital Market Law of 1995 In that case the company name must be followed by the abbreviation “Tbk” (short for “Terbuka”, see s 16(3) LLCL) Of the 736 376 companies, only 483 are public companies, and all companies are covered by the LLCL Where this report refers to companies, both regular and “public companies” are covered 46 A company can be incorporated by two or more persons by notarial deed (s 7 LLCL) This deed of incorporation must contain the names of shareholders, details of the number of shares and the nominal value of the shares subscribed and paid up (s 8 LLCL) Companies that are owned 51% or more by the Indonesian government are, in addition to the LLCL, further regulated by the State Owned Enterprise Law of 2003 (s 11 State Owned Enterprise Law)



Ownership information held by companies 47 All companies incorporated under the LLCL are required to keep a register of shareholders This register should contain the following information (s 50 LLCL): •



the names and addresses of the shareholders;



•



the number, serial number and date of acquisition of the shares held, and their class if more than one class of shares has been issued;
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20 – COMPLIANCE WITH THE STANDARDS: AVAILABILITy OF INFORMATION •



the amount paid up on every share;



•



the name and address of an individual or legal entity who has a pledge over the shares or is the recipient of fiduciary security over shares, and the date of acquisition of the pledge or registration of the fiduciary security; and



•



information on the shares that have been paid up in a form other than money



48 Section 56 LLCL prescribes that (rights over) shares are transferred by a deed of transfer, and the deed or a copy thereof must be delivered to the company Such change must then also be recorded in the register of shareholders (s 50(3) and s 56(3) LLCL) In the case of a public company, shares are usually transferred according to the rules of a stock exchange which may be different from the main rule in section 56 LLCL However, the obligation to maintain a register of shareholders still applies No penalties apply for companies not keeping an adequate register of shareholders However, as described below, up to date information on their shareholders must be provided by companies to (i) the Register of Companies, (ii) the Enterprise Register, and (iii) the tax authorities Penalties do apply for not providing information to the Enterprise Register and the tax authorities (see also A16)



Ownership information held by the authorities 49 In the process of incorporating a company, the founders must apply for the status of legal entity to the Minister of Law and Human Rights, which grants such status by Decree (s 7 LLCL) The application process for such Decree requires the provision of information about the company, such as its name and objective, and supporting documents (s 9 and s 10 LLCL) One of the supporting documents that has to be provided is the deed of incorporation (s 7 Ministry of Law and Human Rights Regulation M-01-HT01-10 of 2007), which must contain the names of shareholders The deed of incorporation and the Minister’s Decree are published in the Supplement to the State Gazette within 14 days of the issuance of the Decree (s 30 LLCL) 50 In practice, registration of new companies is done electronically by the notary as part of the incorporation process All notaries can gain access to the secure online registration site by requesting a user ID and password After obtaining approval for a company name and payment of a fee, details of the shareholders must be submitted in the online form An officer of the Ministry of Law and Human Rights verifies whether all data is submitted, and once approved the official documents (including the deed of incorporation) can be submitted by the notary After the official documents have been physically received, the officer of the Ministry of Law and Human Rights verifies whether the submitted documents match the online registration data
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51 The information provided to the Minister of Law and Human Rights is also used to maintain a Register of Companies This register, which is open to the public, contains, among other information on the company, the full name and address of its shareholders (s 29 LLCL) Changes in share ownership must be reported to the Minister of Law and Human Rights within 30 days from the date it was recorded by the company (s 56(3) LLCL) During the three-year review period, the Ministry of Law and Human Rights received 143 155 filings to update ownership information with numbers increasing every year



Registration law 52 The Enterprise Compulsory Registration Law of 1982 (“ECRL”) requires that all types of entities incorporated in Indonesia and engaged in any type of business in Indonesia be registered on the Enterprise Register (s 1 and s 5 ECRL), which is maintained by the Ministry of Trade and is open to the public (s 3 ECRL) “Business” is defined as “any action, behaviour or activity in the economic sector that is conducted by an entrepreneur for the purpose of earning revenue and/or profits” (s 1(d) ECRL) All companies incorporated in Indonesia and doing business there must therefore register under the ECRL 53 Section 11(2) ECRL sets out the details that must be included on the Enterprise Register by a company on its shareholders: •



full name and aliases;



•



former names;



•



number and date of their personal identity document;



•



permanent residential address;



•



place and date of birth;



•



nationality;



•



every former nationality;



•



number of shares held; and



•



amount of money paid for each share



54 A copy of the deed of incorporation also has to be provided (s 11(3) ECRL) The Indonesian authorities confirmed that if a shareholder is a company, the details to be provided must be adapted from the list in s 11(2) ECRL as appropriate for companies Any change in the details already submitted must be reported within three months from the date the change occurred (s 25 ECRL) Different penalties apply for non-compliance with these obligations If a person fails to register the company intentionally or
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22 – COMPLIANCE WITH THE STANDARDS: AVAILABILITy OF INFORMATION due to negligence, such person is subject to imprisonment of no longer than three months or a maximum fine of IDR 3 million (EUR 190) (s 32 ECRL) A person registering incorrect or incomplete information is subject to imprisonment of no longer than three months or a maximum fine of IDR 15 million (EUR 95) (s 33 ECRL) A person failing to provide sufficient documentation is subject to imprisonment of no longer than two months or a maximum fine of IDR 1 million (EUR 63) (s 34 ECRL) 55 The Enterprise Register is currently managed by regional offices of the Ministry of Trade, and businesses must register with the office where their (principal) place of business is located There is currently no comprehensive central database, but the Indonesian authorities indicated that they are in the process of introducing a single online registration system In addition to the obligation to report any changes in the registered details within three months of the change, registration information must be confirmed at least once every five years (s 22 ECRL) Where this is not done, the local authorities may impose an administrative penalty or request the Ministry of Trade to impose the penalties provided for in sections 32-34 ECRL The Enterprise Register can be accessed by the public upon payment of a fee



Tax law 56 All companies incorporated in Indonesia are taxable persons under the Income Tax Law of 1983 as lastly amended by the Income Tax Law number 36 year 2008 (“ITL”, see s 2 ITL) As taxpayers, they must register with the local tax office of the Directorate General of Taxes in the location of its (principal) place of business and complete annual income tax returns (s 2 and s 3 General Provisions and Tax Procedures Law of 1983, hereinafter “GPTPL”) In practice, the deed of incorporation, which contains details on the first owners of the company, must be submitted upon registration The annual income tax return then requires all companies, except companies listed on a stock exchange 5, to attach a list of shareholders This list must contain the following details about each shareholder: • name and address; • taxpayer identification number (if the shareholder has an Indonesian TIN); • total amount paid for the shares (capital deposited); • percentage of shares owned in the company; and • dividend distributed in the relevant tax year 5



Companies listed on a stock exchange are only obliged to fill out the details of shareholders holding five percent or more of the capital deposited on the annual income tax return
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57 The above requirements provide the tax authorities with annually updated information on the ownership of each company (except listed companies) incorporated in Indonesia Any person failing to file an annual tax return or filing a false or incomplete tax return due to negligence is subject to an administrative penalty of 200% of the underpaid tax on a first offence (s 13A GPTPL) Second and further offences can lead to imprisonment for a minimum of three months and a maximum of one year, or a fine of at least the amount of un(der)paid tax (s 38 GPTPL) Any person deliberately failing to register, failing to file an annual tax return or filing a false or incomplete tax return is subject to imprisonment for a minimum of six months and a maximum of six years, and a fine of between twice and four times the amount of un(der)paid tax (s 39(1) GPTPL) 58 All taxpayer information is kept by the relevant local tax office In addition, the taxpayers’ profile and tax history are kept in electronic form by the Directorate of Information Technology Its database also contains all tax returns and attachments, which are scanned and saved in electronic format when not submitted in electronic form



Regulated companies 59 Specific laws governing the banking sector, financing companies, the insurance sector and pension funds require the disclosure of ownership information to the regulatory or supervisory body This information usually has to be provided when applying for a license to conduct business in these sectors, and in some cases any subsequent ownership change also has to be reported to the regulatory or supervisory body Such bodies therefore also may have ownership information on the companies under their supervision, but it may not be updated information in all cases However, the provisions of the LLCL, ECRL and tax law prescribe that up to date ownership information be maintained



Ownership information held by service providers 60 In 2010, the Prevention and Eradication of the Crime of Money Laundering Law (“PECMLL”) was enacted to replace an older anti-money laundering law Under section 17, the following service providers are designated as “reporting parties” 6:



6



•



banks;



•



financing companies;



These “reporting parties” are monitored by the Financial Transaction Reports and Analysis Centre A report to this institution must be submitted when the reporting party is involved in suspicious financial transactions, transactions above a certain threshold or overseas funds transfers (s 23 PECMLL)
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insurance companies and insurance brokerage companies;



•



pension fund financial institutions;



•



securities companies;



•



investment managers;



•



custodians and trustees;



•



postal services as provider of fund transfer services;



•



foreign currency traders (money exchangers);



•



card payment instruments providers and e-money and/or e-wallet providers;



•



co-operative societies doing business in savings and loans;



•



pawnshops;



•



companies doing business in commodity futures trading;



•



money remittance providers;



•



property companies or agents;



•



car dealers;



•



dealers in precious stones, precious metals and jewellery; and



•



art and antique dealers and auction houses



61 These reporting parties are obliged to apply “know your customer” rules: (i) when establishing a business relationship with a customer; (ii) when they are involved in a transaction of at least IDR 100 million (EUR 6 342); (iii) when a “suspicious financial transaction” related to money laundering or financing of terrorism takes place; or (iv) when they have doubts regarding the accuracy of information received from a customer (s 18(3) PECMLL) 62 The “know your customer” rules provide that the reporting party identifies the customer and verifies its identity, and also that transactions of the customer are monitored (s 18(5) PECMLL) Documentation regarding the identification of the customer has to be kept for at least five years following the termination of the business relationship with the customer (s 21(2) PECMLL) The Bank Indonesia Regulation 11/28/PBI/2009 (Commercial Banks) and the Ministry of Finance Regulation 30/PMK010/2010 (Non Bank Financial Institutions) provide that reporting parties must identify not only their customers but the beneficial owners of their customers (sections 11 and 13 Bank Indonesia Regulation 11/28/PBI/2009 and sections 8 and 9 Ministry of Finance Regulation 30/PMK010/2010) A beneficial owner is defined as any person that owns funds, controls customer transactions, confers power
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of attorney with regard to engaged transactions, and/or controls through a legal entity or an agreement (s 1(12) Bank Indonesia Regulation 11/28/ PBI/2009 and s 1(7) Ministry of Finance Regulation 30/PMK010/2010) The Indonesian authorities confirmed that these regulations are still in effect since the subsequent, 2010, enactment of the PECMLL



Foreign companies 63 Companies incorporated in another jurisdiction, but having a place of business in Indonesia, must also be registered in the Enterprise Register This includes “branch offices, auxiliary offices, subsidiaries and agents and representatives of that company that has authority to enter into agreements” (s 7 ECRL) There are 8 500 foreign companies registered in Indonesia as having a place of business there No information on the shareholders has to be provided to the Enterprise Register upon registration or when any changes occur Foreign companies do, however, have obligations under tax law to provide ownership information 64 Under the income tax law, the domicile of an entity is determined in accordance with the actual situation (s 2(6) ITL), taking into account all relevant facts and circumstances (eg where the company has its effective management and control) The ITL also recognises the existence of a permanent establishment where a place of management exists in Indonesia, as well as any (other) place of business (“establishment”) used by a person not domiciled in Indonesia (s 2(5) ITL) This would include all situations where a place of business has been registered under the ECRL Any company subject to the ITL (which includes foreign companies domiciled in Indonesia or having a permanent establishment in Indonesia) has to file an annual tax return (s 3 GPTPL) including a list of all its shareholders Ownership information on foreign companies is therefore available to the Indonesian tax authorities 65 No exchange of information requests regarding the ownership of foreign companies were received by Indonesia during the three-year review period



Nominees 66 Nominee ownership of an Indonesian company is expressly prohibited by section 33(1) Investments Law of 2007, which refers to both domestic and foreign investors (= shareholders) Where a nominee arrangement would exist despite this prohibition, such arrangement is considered legally void (s 33(2) Investments Law), meaning that the person for whom the nominee is acting cannot enforce the arrangement vis-à-vis the nominee under Indonesian law
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Conclusion and practice 67 All domestic companies are required to keep updated information identifying their shareholders In addition, there are two registers, the Register of Companies and the Enterprise Register, also containing the updated names and addresses of a company’s shareholders (although the Enterprise Register does not contain information on companies that do not carry out activities in Indonesia) These registers are maintained by the government Furthermore, companies (other than certain listed companies) provide an updated list of shareholders as an attachment to their annual tax return Information on the shareholders of foreign companies is available under these tax law requirements as well Nominee ownership is expressly prohibited Thus, information identifying the owners of companies is available in Indonesia 68 Company ownership information has been requested in a limited number of cases (less than eight) only during the three-year review period According to the Indonesian authorities, and as confirmed by its EOI partners, the information was available and exchanged in most cases The other cases were still pending at the date of the review (1 July 2013)



Bearer shares (ToR A.1.2) 69 Section 48(1) LLCL states that companies’ shares shall be issued under the name of their owner, which means that it is not permitted to issue bearer shares This is confirmed by the official elucidation of the LLCL, which specifically states that companies are not allowed to issue bearer shares Furthermore, section 56 LLCL prescribes that (rights over) shares are transferred by a deed of transfer, and the deed or a copy thereof must be delivered to the company 70 It is noted that before the current LLCL came into force, companies were allowed to issue bearer shares if their articles of association provided that possibility Section 157(3) LLCL prescribes that companies existing at the time of the LLCL coming into effect must amend their articles of association to the provisions of the LLCL within one year after the LLCL came into effect (2007) Companies not complying with this provision may be wound up on the basis of a court decision at the petition of the public prosecutor or interested parties (s 157(4) LLCL) Taken together with the clear obligation on companies to keep a register of members including the names of the shareholders should ensure that bearer shares no longer exist in Indonesia 71 The Indonesian authorities indicated that bearer shares were not widely used before they were abolished, and they have not come across a case where a company still had outstanding bearer shares after 2008 Given the obligations on companies to provide updated ownership information to different government authorities, ie the Ministry of Law and Human Rights, the Ministry of Trade and the tax authorities, it can be expected that any
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remaining bearer shares would have been detected through non-compliance with one of these requirements In addition, no issues have arisen in relation to bearer shares in the context of EOI requests during the three-year review period



Partnerships (ToR A.1.3) 72 Partnerships are governed by the Commercial Law of 1847 (“Commercial Law”) and the Civil Code of 1847 (“Civil Code”) In general, a partnership is defined as “an agreement by which two or more individuals bind themselves to contribute something jointly with the intent of sharing the proceeds therefrom among one another” (s 1618 Civil Code) Two types of partnerships can be distinguished: •



partnership under a firm (Perseroan Firma): a partnership established to conduct a business under a common name, where each partner has unlimited responsibility for all debts and liabilities of the partnership (“general partnership”) (s 18 Commercial Law); and



•



partnership by way of loan (Perseroan Komanditer): a partnership where at least one of the partners merely provides capital and is responsible only to the extent of the capital provided (“limited partnership”) (s 19 Commercial Law)



73 A single partnership can be a general partnership and a limited partnership at the same time: it is a general partnership in respect of the general partners and a limited partnership in respect of the limited partners (s 19 Commercial Law) 74 General partnerships are mainly used by professionals such as lawyers and accountants, while limited partnerships are a popular form of doing business for small local businesses As at November 2013, 7 076 general partnerships and 875 445 limited partnerships were registered in Indonesia



Ownership information held by the authorities 75 General partnerships must be established by an authentic deed and this deed or an extract must be recorded at the municipal court (sections 22-24 Commercial Law) The deed or extract, which is open to the public, must contain at least, among other information, the name and place of residence of the partners (s 26 Commercial Law) Partnership deeds must be drawn up by a notary, who would also take care of the registration of the partnership at the municipal court Although it is unclear from the text of the Commercial Law whether limited partnerships are also subject to these obligations, as there is no clear reference to limited partnerships in the sections mentioned, Indonesia confirmed that in practice limited partnerships are established following the
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Registration law 76 Under the ECRL all partnerships established in Indonesia and doing business in Indonesia must be registered in the Enterprise Register For general partnerships, the following information has to be registered in respect of the partners (s 14 ECRL): •



full name and aliases;



•



former names;



•



number and date of their personal identity document;



•



permanent residential address;



•



place and date of birth;



•



nationality;



•



every former nationality; and



•



the date each partner joined the partnership where this is different from the date of establishment of the partnership



77 For limited partnerships the list is the same and in addition the amount of capital contributed by each partner (general and limited) has to be registered (s 13 ECRL) 78 A copy of the deed of establishment also has to be provided, where one exists (s 13(3) and s 14(2) ECRL) Any change in the details supplied on registration must be reported within three months from the date the change occurred (s 25 ECRL) Different penalties apply for non-compliance with these obligations If a person fails to register the partnership intentionally or due to negligence, such person is subject to imprisonment of no longer than three months or a maximum fine of IDR 3 million (EUR 190) (s 32 ECRL) A person registering incorrect or incomplete information is subject to imprisonment of no longer than three months or a maximum fine of IDR 15 million (EUR 95) (s 33 ECRL) A person failing to provide sufficient documentation is subject to imprisonment of no longer than two months or a maximum fine of IDR 1 million (EUR 63) (s 34 ECRL)



Tax law 79 Partnerships (general and limited) are taxable persons under the ITL (s 2) As taxpayers, they must register with the office of the Directorate General of Taxes and complete annual income tax returns (s 2 and s 3
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GPTPL) The annual income tax return requires all partnerships to attach a list of “capital owners”, which includes partners This list must contain the details about each partner, including the name and address and the amount of capital paid up These requirements provide the tax authorities with annually updated information on the ownership of each partnership incorporated in Indonesia Any person failing to file an annual tax return or filing a false or incomplete tax return due to negligence is subject to an administrative penalty of 200% of the underpaid tax on a first offence (s 13A GPTPL) Second and further offences can lead to imprisonment for a minimum of three months and a maximum of one year, or a fine of at least the amount of un(der)paid tax (s 38 GPTPL) Any person deliberately failing to register, failing to file an annual tax return or filing a false or incomplete tax return is subject to imprisonment for a minimum of six months and a maximum of six years, and a fine of between twice and four times the amount of un(der) paid tax (s 39(1) GPTPL) 80 As mentioned above under A11 (Companies), all taxpayer information is kept by the relevant local tax office In addition, the taxpayers’ profile and tax history are kept in electronic form by the Directorate of Information Technology Its database also contains all tax returns and attachments, which are scanned and saved in electronic format when not submitted in electronic form



Ownership information held by service providers 81 The “know your customer” rules contained in the PECMLL require financial institutions and a wide range of service providers to identify their customers and verify the customers’ identities (s 18(5)) Documentation regarding the identification of the customer has to be kept for at least five years following the termination of the business relationship with the customer (s 21(2) PECMLL) It is not apparent that all service providers have to identify the beneficial owners of their customers



Conclusion and practice 82 General partnerships must be established by an authentic deed, recorded at the municipal court, which contains, among other information, the name and place of residence of the partners For both general partnerships and limited partnerships, when they are established they must register in the Enterprise Register and this registration involves provision of information identifying all partners This information must be updated as changes occur In addition, partnerships must attach a list of “capital owners” (ie partners) to their annual tax returns 83 No peers indicated that they had requested ownership information regarding partnerships in the three-year review period
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Trusts (ToR A.1.4) 84 It is not possible to form a trust under Indonesian law and there is no domestic trust legislation Indonesia has also not ratified the Hague Convention on the Law Applicable to Trusts and their Recognition 7 However, there are no restrictions for a resident of Indonesia to act as a trustee or administrator of a trust formed under foreign law 85 The “know your customer” rules contained in the PECMLL require financial institutions and a wide range of service providers (which expressly includes trustees) to apply “know your customer” rules: (i) when establishing a business relationship with a customer; (ii) when they are involved in a transaction of at least IDR 100 million (EUR 6 342); (iii) when a “suspicious financial transaction” related to money laundering or financing of terrorism takes place; or (iv) when they have doubts regarding the accuracy of information received from a customer (s 18(3) PECMLL) This means that any trustee acting by way of business must apply “know your customer” rules when commencing his duties (ie establishing the business relationship) 86 The “know your customer” rules provide that the reporting party identifies the customer and verifies its identity, and also that transactions of the customer are monitored (s 18(5) PECMLL) Documentation regarding the identification of the customer has to be kept for at least five years following the termination of the business relationship with the customer (s 21(2) PECMLL) No detailed requirements are set out in the PECMLL on how to apply the “know your customer” rules and whether settlors or beneficiaries or both have to be identified, so it is left to the discretion of the trustee what identification and verification measures are being carried out This may cause trustees to apply their obligations unevenly However, given the nature of a trust it may be expected that trustees comply with their obligations by identifying the settlors, other trustees and beneficiaries; it would otherwise be difficult for the trustee to carry out its duties Nevertheless, it is recommended that Indonesia clarifies its laws to include the specific obligation on trustees to identify the settlors, other trustees and beneficiaries of the trust they are a trustee of 87 The supervision of financial service providers in Indonesia regarding compliance with the “know your customer” obligations of the PECMLL is the responsibility of the Financial Services Authority (banks, money changers and money remitters) and the Ministry of Finance (other financial service providers) Other service providers are not directly supervised on their compliance with “know your customer” rules, but the Indonesian financial intelligence unit, the PPATK, monitors their compliance with the obligation to report suspicious transactions None of the supervisory authorities recalls coming across a situation where an Indonesian service provider administered a foreign trust 7



wwwhcchnet/index_enphp?act=conventionstext&cid=59, accessed 27 July 2011
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88 Trustees or trust administrators earning income from their activities, for example where they act by way of business, are subject to Indonesian income tax in respect of the fees they earn, but there is no requirement for them to provide information on the settlors, other trustees and beneficiaries of the trust in their tax return However, such person is required to keep documentation demonstrating the source of their income (s 28 GPTPL) In the case of a trustee, this would typically include the trust deed and related documents which identify the settlors and beneficiaries 89 The Indonesian tax authorities have not to date come across a case where an Indonesian resident was acting as a trustee of a foreign trust If such a circumstance were to arise in the future, the authorities could use their access powers (see Part B of this report) to obtain information on the settlors, trustees and beneficiaries of the trust In addition, where the trust engages in business activities in Indonesia, the Indonesian tax authorities consider the trust to be subject to the income tax as “other form of entity” (s 1(3) GPTPL and s 2(1)(b) ITL); this means that the trust itself is then subject to tax law requirements and is obliged to identify its owners as an attachment to the income tax return This does not, however, clearly follow, as the income tax return only mentions shareholders or capital owners to be identified, and it is not clear whether settlors, trustees and beneficiaries of a trust would be covered by this requirement 90 In addition, the Corporate Documents Law of 1997 (“CDL”) requires any form of business to keep documents that are of use to the business (s 4 CDL) This may include information on the settlors, trustees and beneficiaries where a trustee is acting in the course of business 91 There remains a possibility that a situation could arise where a trustee of a foreign trust in Indonesia is not acting by way of business, and would therefore not be subject to the requirements under the PECMLL to keep beneficial ownership information The trustee may also not be subject to tax law requirements in all circumstances, for example where no or only little income is derived from the activities The likelihood of the occurrence of this situation is very remote and would be immaterial, given that the Indonesian authorities have to date not come across a trustee in Indonesia of a foreign trust



Conclusion and practice 92 The above obligations on trustees and administrators provide a legal basis for them to identify the settlors, trustees and beneficiaries of a trust formed under foreign law No detailed guidance is provided for the trustees on what the obligation under the PECMLL to identify their customer means However, given the nature of a trust it may be expected that trustees comply
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32 – COMPLIANCE WITH THE STANDARDS: AVAILABILITy OF INFORMATION with the obligation under the PECMLL by identifying the settlors, other trustees and beneficiaries In addition, trustees acting by way of business are expected to keep identity information on the trust under tax law obligations Nevertheless, it is recommended that Indonesia expressly place an obligation on trustees to identify the settlors, other trustees and beneficiaries of the trust they are a trustee of 93 No peers indicated that they had requested identity information regarding trusts from Indonesia in the three-year review period



Foundations (ToR A.1.5) 94 In Indonesia foundations (“yayasan”) are governed by the Foundations Law of 2001 (“Foundations Law”) Section 1(1) Foundations Law defines a foundation as “a statutory body consisting of assets separated, and allocated to achieve certain social, religious or humanitarian objectives, which has no members” This limits the use of Indonesian foundations to charitable purposes and it would not be allowed to establish a foundation for the benefit of private individuals



Ownership information held by the authorities 95 Foundations must be created by a notarial deed (s 9(2) Foundations Law) This deed of incorporation contains the articles of association and other information as deemed necessary Information that is required to appear in the deed of incorporation includes the names and addresses of the founders, patrons, executives and supervisors, as well as the goals and objectives of the foundation (s 14(2) and s 14(3) Foundations Law) This means that identity information is available in the deed of incorporation on the founders and all persons with the authority to represent the foundation (ie the executives and supervisors) From the goals and objectives of the foundation it can be inferred who would receive benefits from the foundation (ie the class of beneficiaries) 96 Upon its establishment, a foundation must apply for the status of legal entity to the Minister of Law and Human Rights within ten days after the deed of incorporation was drawn up (s 11 Foundations Law) and a copy of the deed of incorporation has to be attached to the application (s 15 Government Regulation on the Implementation of the Foundations Law) 97 Any changes in the identity of the executives and supervisors of the foundation must be notified to the Minister of Law and Human Rights within 30 days from the date the change has occurred (s 33 and s 45 Foundations Law) Changes in the identity of the patrons of the foundation do not have to be reported, but the patrons are not authorised to represent the foundation
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(patrons have only internal decision making authority, see s 28 Foundations Law) Patrons may, however, fall within the definition of the term “foundation council”, although Indonesian law does not use this term



Registration law 98 A foundation can conduct business activities to support the achievement of its goals (s 3 Foundations Law) Where this is the case, the foundation must be registered on the Enterprise Register, which is made clear in the official elucidation to section 1(b) ECRL In practice, however, no foundations are registered in the Enterprise Register, as the activities of a foundation itself are never for the purpose of making profit A foundation would usually conduct business activities in a separate enterprise which would itself be registered



Tax law 99 Foundations are taxable persons under the ITL (s 2) As taxpayers, they must register with the office of the Directorate General of Taxes As at November 2013, 195 805 foundations were registered with the tax authorities Foundations must complete annual income tax returns irrespective of whether the foundation carries out any activities or generates any income (s 2 and s 3 GPTPL) The annual income tax return requires the attachment of a list of “directors and commissioners”, which in the case of a foundation are the executives and supervisors



Conclusion and practice 100 Information on the founders, patrons, executives and supervisors can be found in the foundation’s deed of incorporation Updated information on the founders, executives and supervisors of a foundation is available at the Foundations Register managed by the Ministry of Law and Human Rights The tax authorities also receive annually updated information on the executives and supervisors through the submission of income tax returns With respect to beneficiaries, foundations can by law only have social or charitable purposes and so cannot be established for the benefit of any private individual The deed of incorporation containing the goals of the foundation will also be available in the registers mentioned above In summary, information identifying the founders and all persons with the authority to represent the foundation is available in Indonesia 101 No EOI requests asking for ownership information on a foundation were received by Indonesia during the three-year review period
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Other relevant entities and arrangements 102 Indonesia’s Cooperative Law of 2012 (“Cooperative Law”) provides for the formation of co-operative societies Two types of co-operative societies may be established (s 7 Cooperative Law): •



primary co-operative society: with at least twenty individuals as members; and



•



secondary co-operative society: with at least three co-operative societies as members



103 Cooperative societies must have the goal to improve the member’s welfare within specific contexts and the society in general and are mainly used for local purposes, such as farming (s 4 Cooperative Law) Membership must be registered in a membership register which has to be maintained by the “caretaker” (ie the person responsible for the day-to-day activities of the co-operative society (ss 26(2) and 58(1)(h) Cooperative Law) Cooperative societies are also subject to income tax and its disclosure 104 rules To their annual income tax return co-operative societies must attach a list of “capital owners”, which comprises all members This list must contain the details about each member, including the name and address and the amount of capital paid up Ownership information on co-operative societies is therefore available



Enforcement provisions to ensure availability of information (ToR A.1.6) 105 Jurisdictions should have in place effective enforcement provisions to ensure the availability of ownership and identity information, one possibility among others being sufficiently strong compulsory powers This subsection of the report assesses whether the provisions requiring the availability of information with the public authorities or within the entities reviewed in section A1 are enforceable and failures are punishable Questions linked to access are dealt with in Part B of this report



Tax law (companies, partnerships, foundations and cooperative societies) 106 All entities incorporated in Indonesia as well as foreign incorporated companies doing business in Indonesia must register with the office of the Directorate General of Taxes and complete annual income tax returns These tax returns contain updated ownership and identity information in respect of companies, partnerships, foundations and co-operative societies Any person failing to file an annual tax return or filing a false or incomplete tax return
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due to negligence is subject to an administrative penalty of 200% of the underpaid tax on a first offence (s 13A GPTPL) Second and further offences can lead to imprisonment for a minimum of three months and a maximum of one year, or a fine of at least the amount of un(der)paid tax (s 38 GPTPL) Any person deliberately failing to register, failing to file an annual tax return or filing a false or incomplete tax return is subject to imprisonment for a minimum of six months and a maximum of six years, and a fine of between twice and four times the amount of un(der)paid tax (s 39(1) GPTPL) 107 The Indonesian tax authorities distinguish between “effective” and “non-effective” taxpayers An entity can be a non-effective taxpayer if it does not have any business activities, if it is dissolved without providing a certificate of dissolution, but also where it has not submitted any tax returns or paid any taxes for three consecutive years (Circular Letter of the Director General of Taxes, Number 89 of 2009) These entities are not required to submit a tax return unless they are reinstated as an effective taxpayer The ratio of noneffective taxpayers has increased within the three-year review period from 13% in 2010 to 46% of all registered corporate taxpayers in 2012 Before an entity moves to the category of non-effective taxpayer, the tax authorities check whether this is justified, for example by visiting the registered address and checking whether there are indeed no business activities being carried on The Indonesian authorities have also indicated that once an entity is deemed a non-effective taxpayer, it is still assigned to a tax auditor, who should monitor whether there are any indications that would lead to the entity being moved back to the category of effective taxpayers 108 Monitoring compliance with the obligation to submit a complete tax return is the responsibility of the local tax office under which jurisdiction the taxpayer falls They perform a 100% check of all incoming tax returns to verify whether all mandatory fields, including the fields where ownership information must be filled out, are completed Where an incomplete tax return is submitted, the taxpayer is requested to resubmit the return with the missing information included 109 In total, the Indonesian tax authorities sent 174 643 non-compliance letters related to the timely submission of complete tax returns to its non-individual taxpayers in the period 2010-12 (this means that, on average, almost 3% of these taxpayers received such letter in each of these years) These non-compliance letters are the first step towards the imposition of a penalty In the same period, a total amount of IDR 41 353 million (EUR 2 623 256) in monetary penalties have been imposed in 41 353 cases of continuing non-compliance by non-individual taxpayers with the obligation to submit a (complete) tax return 110 Notwithstanding the efforts of the Indonesian tax authorities, the overall compliance of corporate taxpayers with submitting the annual income



PEER REVIEW REPORT – PHASE 2 – INDONESIA © OECD 2014



36 – COMPLIANCE WITH THE STANDARDS: AVAILABILITy OF INFORMATION tax return is low The compliance rate for effective taxpayers increased from 31% in 2010 to 51% in 2012 In total, however, only around 27% of the entities registered with the tax authorities submits an annual income tax return This means that the majority of the entities will not be subject to the 100% check of the completeness of the tax return, although in a number of these cases it may be expected that the ownership and identity information is not subject to change



Registration law (businesses, including all companies and partnerships) 111 In addition, all entities incorporated in Indonesia and carrying on business activities there are required to be registered on the Enterprise Register, which (except in the case of co-operative societies) contains sufficient information identifying the owners of the entity Not registering or providing false or insufficient information can result in fines between IDR 1 million (EUR 63) and IDR 3 million (EUR 190), depending on the exact nature of the offence 112 As the Enterprise Register is currently kept on a local basis, monitoring and enforcement of registration and updating of information is being done by local authorities In 2013, around 500 staff were trained to detect non-compliance with registration requirements This is mainly done by field investigations, checking activities “on the street” and relying on reporting by the public In practice, banks would also not issue loans to businesses where they cannot provide a registration number of the Enterprise Register 113 Registration information must be updated within three months of any change or confirmed at least once every five years Monitoring of the obligation to confirm the registered information takes place on the deadline, and local authorities may impose an administrative penalty or request the Ministry of Trade to impose the penalties provided for in sections 32-34 ECRL where no confirmation is received or where it is found that the registered information was not up-to-date No statistics are being kept regarding the non-compliance with the requirement to update or confirm registration information or any enforcement actions taken



Obligations on service providers (trustees of foreign trusts) 114 The PECMLL does not contain a specific penalty for not complying with “know your customer” rules Enforcement actions can be applied by the supervisory authorities for the different categories of service providers under regulations issued by these authorities Bank Indonesia has issued regulations providing for administrative sanctions (see also under element A3) on banks As Indonesia does not recognise the concept of a trust, there is no specific
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supervisory authority for trust service providers meaning that the PPATK is responsible for monitoring any activity in this regard The PPATK has issued no further guidance or penalties in respect of “know your customer” information to be kept by Indonesian trustees of foreign trusts However, it was also indicated that the Indonesian authorities have never encountered a situation where an Indonesian resident acted as a trustee of a foreign trust In this context, it may be mentioned that the PPATK received and examined more than 33 000 Suspicious Transaction Reports in the years 2010-12 115 Indonesian trustees of a foreign trust that act by way of business are subject to record keeping requirements under tax law (see also A2), which requires them to keep documentation demonstrating the source of their income In the case of a trustee, this would typically include the trust deed and related documents which identify the settlors and beneficiaries Any person who fails to maintain records in Indonesia is subject to imprisonment for a minimum of six months and a maximum of six years, and a fine of between twice and four times the amount of un(der)paid tax (s 39(g) and s 39(h) GPTPL)



Other requirements to keep or provide ownership and identity information (companies and foundations and cooperative societies) 116 When incorporating a company or a foundation in Indonesia, it is mandatory to obtain the status of legal entity from the Minister of Law and Human Rights In order to obtain such legal status the deed of incorporation prepared by a notary must be submitted, which contains information on the owners The information on the owners is also registered with the Minister of Law and Human Rights and companies and foundations are required to provide updates when this information changes When no legal status is obtained, the entity does not legally exist and all actions carried out are binding on the founders, or on the founders and the directors, themselves However, no specific penalties apply for not providing updated ownership information 117 The Ministry of Law and Human Rights does not have a system in place of monitoring compliance with registration and updating of information requirements Any non-compliance would be detected through reporting of a member of the public or another government authority, which could then result in the rejection of further filings 118 Companies and co-operative societies are also required to keep registers of their shareholders and members respectively Administrative sanctions can be applied for not keeping a register of members by a co-operative society, ranging from written warnings to liquidation of the co-operative society (s 120 Cooperative Law) No penalties apply for companies not keeping a shareholder register In order to ensure that companies provide up to date
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Conclusion 119 Ownership information will be available with the tax authorities (generally through the provision of income tax returns) and/or on the Enterprise Register in respect of companies, partnerships, foundations and co-operative societies as well as in respect of Indonesian trustees of foreign trusts Enforcement provisions are in place under the tax law for failing to provide a (complete) income tax return and for failing to register in the Enterprise Register 120 In practice, active monitoring takes place of the obligation on taxpayers to submit a complete income tax return All incoming returns are checked for completeness and sent back to the taxpayer if information is missing with the request to resubmit the return including the missing information On average, almost 60 000 non-compliance letters have been sent to non-individual taxpayers on an annual basis in the years 2010-12 for failing to submit a (complete) tax return, followed by the imposition of penalties in cases of continuing non-compliance However, only around 27% of all registered corporate taxpayers submits a tax return, which means that entities could relatively easily remain out of the monitoring of the tax authorities 121 With respect to other requirements to keep and submit ownership and identity information, limited monitoring takes place by the authorities Only the obligation to submit up-to-date information to the local authorities for the Enterprise Register is monitored if no updates are received for five years There is no specific monitoring of the obligations on companies and foundations to provide updated information to the Ministry of Law and Human Rights 122 Notwithstanding that monitoring and enforcement of the obligation to submit an income tax return (which must contain ownership and identity information in respect of all relevant entities) covers all incoming tax returns, the overall compliance with this obligation is low In addition, limited monitoring and enforcement takes place of other obligations to keep or submit ownership and identity information Although no issues have arisen as to the non-availability of such information with respect to EOI requests received in the three-year review period, it is recommended that Indonesia ensures that its monitoring and enforcement powers are sufficiently exercised in practice to support the legal requirements which ensure the availability of ownership and identity information in all cases
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Determination and factors underlying recommendations Phase 1 determination The element is in place. Phase 2 rating Largely Compliant Factors underlying recommendations Notwithstanding that monitoring and enforcement of the obligation to submit a tax return (which contains ownership and identity information in respect of all relevant entities) covers all incoming tax returns, the overall compliance with this obligation is low. In addition, limited monitoring and enforcement takes place of other obligations to keep or submit ownership and identity information.



Recommendations Indonesia should ensure that its monitoring and enforcement powers are sufficiently exercised in practice to support the legal requirements which ensure the availability of ownership and identity information in all cases.



A.2. Accounting records Jurisdictions should ensure that reliable accounting records are kept for all relevant entities and arrangements.



123 A condition for exchange of information for tax purposes to be effective is that reliable information, foreseeably relevant to the tax requirements of a requesting jurisdiction, is available, or can be made available, in a timely manner This requires clear rules regarding the maintenance of accounting records



General requirements (ToR A.2.1) 124 Under section 100 of the Limited Liability Companies Law 2007 (LLCL) the Board of Directors of a company is required to prepare annual reports and financial documents as set out in the Corporate Documents Law 1967 (CDL) The annual report must contain a financial report including the following information (s 66(2)(a) LLCL): •



balance sheet;



•



profit and loss statement;



•



cash flow statement;
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report on changes in equity; and



•



notes on the financial report



125 These obligations mean that financial statements must be prepared annually that explain all transactions and determine the financial position of the company The financial statement must be approved by the general meeting of shareholders, and where it turns out to be inaccurate or misleading, the members of the Board of Directors and the Board of Commissioners are jointly and severally liable to any party harmed (s 69 LLCL) Certain companies, most notably companies with assets or a turnover of more than 50 billion (EUR 32 million), must have their financial statements audited and subsequently provide its balance sheet and profit and loss statement to the Minister of Law and Human Rights (s 66(4) and s 68(1) LLCL) 126 Partnerships are required to keep records under tax law and the CDL (see below) 127 Where an Indonesian resident trustee carries out business activities on behalf of the foreign trust, accounting records, including underlying documentation, must be kept under the CDL In addition, Indonesian tax residents, including persons acting as trustees or trust administrators, are subject to income tax on a worldwide basis (sections 2 and 4 ITL) Thus, if a professional acting as a trustee fails to separate his/her accounts/funds from the ones of his/her client, he/she will be liable to tax on the income/ funds that belong to his/her client As a result, in order to prevent the negative tax outcome, the trustee would need to keep the accounting records comprising his/ her own assets, liabilities, income and losses separately from similar records in connection to the trusts he/she administers Moreover, where the trust engages in business activities in Indonesia, in which case the Indonesian tax authorities consider the trust to be subject to the income tax as “other form of entity” (s 1(3) GPTPL and s 2(1)(b) ITL); this means that the trust itself is then subject to record-keeping requirements under tax law (see below) 128 Executives of foundations are required to make and keep records containing information on rights and obligations of the foundation as well as financial documents and supporting data (s 48 Foundations Law) A financial report must be prepared annually, which must contain a report on the financial position and the cash flow of the foundation (s 49(1)(b)) 129 For co-operative societies, the caretaker is responsible for managing the society and keeping financial records (s 58 Cooperative Law) A financial report must be prepared annually and must contain a balance sheet, a profit and loss account and notes/explanations to the financial report (s 37 Cooperative Law)
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Tax law obligations 130 In addition to the requirements for the separate entities, section 28 GPTPL requires all taxpayers (with the exception of certain individuals) to keep books and records as defined in section 1(29) GPTPL: “financial data and information including assets, liabilities, equity, income and expenses, and acquisition cost and sales of goods or services resulting in a financial report in the form of a balance sheet and profit and loss statement for the taxable year” 131 Every entity, which includes companies, partnerships, foundations and co-operative societies, incorporated or domiciled (tax resident, including foreign incorporated companies with their effective management in Indonesia) in Indonesia is subject to income tax (s 2 ITL), meaning that the obligation under section 28 GPTPL applies to all relevant entities This obligation requires entities to keep reliable accounting records that explain all transactions, enable the financial position of the company to be determined and allow financial statements to be prepared Also, the annual income tax return must be accompanied by a financial statement in the form of a balance sheet and a profit and loss statement, as well as any other relevant information (s 4(4) GPTPL) All records and documents must be kept in Indonesia at the place where the entity is domiciled (s 28(11)) 132 Any person who fails to maintain records in Indonesia is subject to imprisonment for a minimum of six months and a maximum of six years, and a fine of between twice and four times the amount of un(der)paid tax (s 39(g) and s 39(h) GPTPL) 133 As mentioned under A16, monitoring compliance with the obligation to submit a complete tax return, which must include a balance sheet and a profit and loss statement, is the responsibility of the local tax office under which jurisdiction the taxpayer falls They perform a 100% check of all incoming tax returns to verify whether all information is submitted Where an incomplete tax return is submitted, the taxpayer is requested to resubmit the return with the missing information included (see A16 for further details on monitoring and enforcement) 134 After the initial check of the completeness of the tax return, tax audits may be carried out on the basis of a risk analysis and randomly In the years 2010-12, on average 10 699 audits of corporate entities (companies, partnerships, co-operative societies and foundations) were carried out, with an increase every year During these audits, it was found that accounting records were generally available No specific statistics are being held regarding non-compliance with the obligation to keep accounting information



PEER REVIEW REPORT – PHASE 2 – INDONESIA © OECD 2014



42 – COMPLIANCE WITH THE STANDARDS: AVAILABILITy OF INFORMATION 135 During the three-year review period, more than 20 EOI requests included a request for accounting information These requests pertained to both companies and partnerships, but not to co-operative societies, foundations or foreign trusts The information has been available and exchanged in almost all cases A few cases were still pending at the date of review (1 July 2013) and were delayed for reasons other than the non-availability of the information (see C5)



Corporate Documents Law (CDL) 136 Under the CDL all businesses incorporated and domiciled in Indonesia are required to prepare records in accordance with the needs of the business (s 8(1) CDL) The official elucidation to the CDL explains that “in accordance with the needs of the business” means that all businesses have an obligation to keep records, but the extent of the records depends on the nature of the business The CDL applies to any form of business (individual or corporate) that conducts activities permanently and continuously with a view to making profits, if this business is established (incorporated) and domiciled in Indonesia (s 1(1) CDL) It would therefore not apply to entities not conducting a business in Indonesia (eg entities incorporated in Indonesia and conducting a business in another jurisdiction) 137 What records must be produced under section 8(1) of the CDL is further defined in section 5 of the CDL and includes annual balance sheets, annual profit and loss statements, accounts, daily transaction journals and any document containing information about the rights and obligations or any other matters related to the business activities of a particular business These records would be sufficient to enable the preparation of financial statements



Underlying documentation (ToR A.2.2) 138 All relevant entities are required to maintain accounting records under the various laws governing the specific entities, the tax law and the CDL An obligation also exists to prepare financial reports (financial statements) annually and attach them to the annual income tax return 139 Under section 28(11) of the GPTPL all taxpayers (which includes all relevant entities) are required to keep documents used as a basis for the books and records for a period of ten years Any underlying documentation would fall under this obligation Any person who fails to maintain underlying documentation is subject to imprisonment for a minimum of six months and a maximum of six years, and a fine of between twice and four times the amount of un(der)paid tax (s 39(h) GPTPL) Therefore, the explicit obligation to maintain underlying documentation for at least ten years as well as the penalty for not maintaining such documentation together act as an obligation
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to maintain the underlying documentation itself As all companies, partnerships, foundations and co-operatives incorporated or domiciled in Indonesia are subject to Indonesian income tax, this obligation applies to all relevant entities, but not to trustees or administrators of foreign trusts in respect of the trust’s business 140 During the tax audits carried out by the Indonesian tax administration, underlying documentation is often requested and in almost all cases this is found to be readily available Of the more than 20 EOI requests in the three-year review period where accounting information was requested, some also included requests for underlying documentation No incidences of nonavailability of underlying documentation have been encountered in relation to EOI requests 141 Section 11 of the CDL requires all businesses incorporated and domiciled in Indonesia to keep the records as defined in section 5 of the CDL, bookkeeping evidence and financial administrative supporting information for at least ten years from the end of the fiscal year it refers to The terms “bookkeeping evidence” and “financial administrative supporting information” are further defined in sections 6 and 7 of the CDL and the official elucidation of the CDL The elucidation specifically mentions contracts, invoices and other evidence of transactions The explicit obligation under section 11 of the CDL to maintain underlying documentation for at least ten years also acts as an obligation to maintain the underlying documentation itself No separate provision to require that underlying documentation be maintained is needed as underlying documentation does not have to be prepared separate from the daily business (in contrast to balance sheets and transaction journals) It is noted that the CDL only covers businesses incorporated and domiciled in Indonesia, and does not therefore cover all relevant entities such as limited partnerships incorporated but not domiciled in Indonesia These entities are, however, covered by tax law (see previous paragraph) 142 For companies there is an express obligation to keep all financial documents as defined in the CDL, which includes bookkeeping evidence and financial administrative supporting information, under section 100(1)(b) of the LLCL For other entities the obligation to keep underlying documentation is based on section 11 of the CDL and/or the tax law



5-year retention standard (ToR A.2.3) 143 Section 28(11) of the GPTPL requires that taxpayers must retain books, records and documents used as a basis for bookkeeping as well as other documents for a period of ten years As all companies, partnerships, foundations and co-operatives incorporated or domiciled in Indonesia are
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44 – COMPLIANCE WITH THE STANDARDS: AVAILABILITy OF INFORMATION subject to the Indonesian income tax, this obligation applies to all relevant entities but not to trustees or administrators of foreign trusts 144 In addition to the taxpayers, the Indonesian tax administration also maintains all documentation related to tax returns, including the accounting information submitted together with the returns The files of the tax administration currently hold all documentation of the past 10 years 145 Under section 11(1) of the CDL there is also an obligation to keep accounting records and underlying documentation for ten years, consistent with the obligation under the GPTPL As mentioned previously under A22, the CDL does not cover all relevant entities, but the tax law does The laws governing the various entities do not contain a compulsory retention period



Conclusion 146 Strong obligations are in place for all relevant entities to keep accounting records under the laws governing the various entities, the tax law and the CDL These laws also require the preparation of annual financial statements, which must be attached to the income tax return every entity incorporated or domiciled in Indonesia has to submit to the tax authorities The existing obligations under the tax law (covering all relevant entities) and the CDL also require that underlying documentation be maintained and that all books and records (including underlying documentation) be retained for a period of at least ten years 147 The monitoring by the Indonesian tax authorities of the submission of tax returns in combination with the tax audits carried out every year sufficiently support the obligations to keep accounting information and underlying documentation Determination and factors underlying recommendations Phase 1 determination The element is in place. Phase 2 rating Compliant
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A.3. Banking information Banking information should be available for all account-holders.



148 Persons are only allowed to carry on banking business in Indonesia if they hold a valid license for that purpose issued by the Bank Indonesia under the Banking Law of 1992 (“Banking Law”) Two types of banks can be distinguished Commercial banks may provide any kind of service common to banks Rural banks are banks whose permitted activities are limited, which means they are not permitted to provide any services related to payment transactions A rural bank may only accept savings deposits or deposits which can be withdrawn at an agreed specified time Also, rural banks can only be owned by Indonesian citizens (s 23 Banking Law) Both types of banks may be involved in Islamic banking As at December 2013, a total of 120 commercial banks and 1 635 rural banks operate in Indonesia Of these, 173 banks offer Islamic banking services All banks and banking activities are subject to the same system of supervision 149 Bank Indonesia has always been the supervisory body for the Indonesian banking industry, but as of 31 December 2013 this role has been transferred to the newly established Financial Services Authority (FSA) The FSA now supervises all banks, other financial institutions and the capital markets The supervision related to the record-keeping requirements as described below, which is based on the AML/CFT legislation, is not expected to change significantly



Record-keeping requirements (ToR A.3.1) 150 Banks are subject to the CDL This means that they are required to keep reliable accounting records, including underlying documentation, for a period of ten years (see A2) This does, however, not necessarily include all banking information, such as records pertaining to transactions of accountholders Banks are also subject to the AML/CFT legislation, which imposes additional record keeping requirements on them as described below 151 As providers of financial services, banks are required to establish and apply “know your customer” rules, which include the identification and verification of the customer as well as the monitoring of the customer’s transactions (s 18 PECMLL) For commercial banks, this requirement has been further regulated under Bank Indonesia Regulation 11/28/PBI/2009 (Reg11/28) Information must be obtained about the identity and profile of the customers, which includes (s 13 Reg11/28): •



in the case of an individual: name and address, document identity number (eg of a passport), place and date of birth and, where the
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in the case of a company: name and address, place and date of incorporation and the identity of its beneficial owners; and



•



in all cases: sources of the funds and the purposes and objectives of entering into a business relationship with the bank or performing a transaction through the bank



152 The information to be obtained by the bank must be supported by documentation (s 14 and s 15 Reg11/28), such as the actual passport or a deed of incorporation of a company Furthermore, all funds transfer activities must be documented, with information on the customer transferring the funds, its account number, the transaction date, currency used and total funds transferred (s 35 Reg11/28) 153 All of the information mentioned above must be maintained for a period of at least five years after termination of the business relationship or after the transaction where it is a transaction for a customer not having an account at that bank (s 39 Reg11/28) Any bank that does not act in compliance with the obligations of Reg11/28 is subject to administrative sanctions in the form of downgrading the bank’s soundness rating, a cease and desist order in relation to specified business activities and dismissal of the bank’s management (s 50(4) Reg11/28) 154 Taken together, the customer identification obligations and record keeping obligations on all transactions as laid down in the binding Reg11/28 require banking information to be available in Indonesia for all account holders of commercial banks Rural banks are mainly small local banks serving local communities 155 Rural banks hold customer assets of IDR 77 375 billion (EUR 491 billion) as opposed to commercial banks holding customer assets of IDR 4 954 467 billion (EUR 314 billion): about 154% of the total assets held by banks are held by rural banks In respect of rural banks, the general requirement to apply “know your customer” rules, which include the identification and verification of the customer as well as the monitoring of the customer’s transactions (s 18 PECMLL), also apply and have been further regulated under Bank Indonesia Regulation 5/23/PBI/2003 (Reg5/23) 156 Like commercial banks, rural banks must obtain information on the customers’ identity and profile (sections 4, 5 and 10 Reg5/23) In case the customer is not the beneficial owner, the beneficial owners must also be identified and supporting documents must be obtained (s 6 Reg5/23) Furthermore, section 9 Reg5/23 provides that rural banks must keep a record system that can identify, analyse, monitor and provide effective reports on the characteristics
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of the transactions performed by the customer Non-compliance with any of these requirements is subject to administrative sanctions (s 14 Reg5/23), such as written warnings, fines or downgrading the bank’s soundness rating These obligations ensure that rural banks also have available banking information for all of their account holders



Availability of banking information in practice 157 Supervision of banks in Indonesia takes place through two avenues, risk-based and compliance-based supervision The risk-based supervision follows a process whereby for each year a risk assessment of all banks is made in order to decide what aspects should be focused on during the on-site inspection Compliance with AML/CFT requirements falls under the “operational risk” of banks Besides the type of clients and products of the bank, one of the risk indicators is the AML/CFT rating from last year’s inspection This rating is based on a scale that runs from 1 to 5, where 1 is the best rating and 5 the worst If a bank has a rating of 1, the inspection may not deal with AML/CFT compliance at all for one year, but the following year it must be included again Except for this situation, compliance with AML/CFT requirements will always be part of the on-site inspection of the bank However, it will be decided on a case-by-case basis whether an in-depth examination will be part of the on-site inspection 158 The compliance-based supervision may also result in on-site inspections where one of the issues of focus is compliance with AML/CFT obligations, for example where there are indications other than from the risk-based supervision that require further inspection 159 Depending on the size of the bank, an inspection team may consist of 3 members for the smallest banks up to 20 members for the largest banks One or more of the team members have AML/CFT expertise During the onsite inspections, the inspection team takes samples of customer files to verify whether sufficient identity, transactional and other relevant information is being kept The findings of the inspection team are drawn up in an inspection report Where deficiencies are identified, the bank receives a warning letter giving them up to six months, depending on seriousness of the deficiency, to rectify the situation This may be followed up by imposing sanctions if the deficiencies have not been resolved The following statistics show the number of inspections that included an in-depth examination of compliance with AML/CFT requirements, and the sanctions imposed for the three-year review period:
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Number of inspections Commercial banks Rural banks Commercial banks Rural banks Commercial banks Rural banks



Total



Admonitions



67



19



Fines -



1 546



-



-



50



17



1



475



23



-



62



17



1



949



124



2



3 149



200



4



160 In the three-year review period, bank information was requested in 10 cases Most of these cases were still pending at 1 July 2013 (the date on which peer input was sought), which was confirmed by peers This is, however, not related to a lack of availability of the information with the banks, but can be attributed to the factors leading to delays as described under C5 of this report In addition, in some of the pending cases Indonesia has requested further clarification from the requesting jurisdiction (see C1)



Conclusion 161 The customer identification obligations and record keeping obligations on all transactions require banking information to be available in Indonesia for all account holders Compliance by banks in respect of these legal obligations has previously been supervised by Bank Indonesia, but this supervision was transferred to the FSA as of 31 December 2013 Compliance with record keeping requirements has generally been found to be good Banking information which was requested by Indonesia’s EOI partners during the three-year review period has not always been received yet, but this is not related to a lack of availability of the information with the banks Determination and factors underlying recommendations Phase 1 determination The element is in place. Phase 2 rating Compliant
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B. Access to Information



Overview 162 A variety of information may be needed in respect of the administration and enforcement of relevant tax laws and jurisdictions should have the authority to access all such information This includes information held by banks and other financial institutions as well as information concerning the ownership of companies or the identity of interest holders in other persons or entities This section of the report examines whether Indonesia’s legal and regulatory framework gives to its competent authority access powers that cover all relevant persons and information, and whether the rights and safeguards that are in place would be compatible with effective exchange of information It also assesses the effectiveness of this framework in practice 163 In December 2011, section 56 of Government Regulation 74/2011 introduced a clear power for the Indonesian authorities to obtain information from taxpayers and other parties for the purpose of exchanging it with a treaty partner, which put beyond doubt that Indonesia does not need to have a domestic tax interest in the information in order to obtain it Before, this was implied from the implementation of Indonesia’s information exchange agreements into domestic law by Presidential Decree, making them part of the domestic law Indonesia has used its information gathering powers without this giving rise to any issues both before and after the issuance of Government Regulation 74/2011 164 The Indonesian competent authority only obtains information directly itself where it can be collected from the database of the Indonesian tax administration In other cases, other parts of the Indonesian tax administration are requested to collect the information Information that must be obtained from an Indonesian taxpayer or third party is collected by a local tax office, and the Directorate for Intelligence and Investigation is asked to obtain the information where there are indications of a criminal tax matter in Indonesia or where information is requested concerning a non-registered individual taxpayer 165 The compulsory powers available to the Indonesian authorities to compel the provision of information following an EOI request are generally
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50 – COMPLIANCE WITH THE STANDARDS: ACCESS TO INFORMATION in place as well, but in some cases the only means of compelling the production of the information is either imprisonment or mere persuasion This may cause delays which may be prevented if a financial penalty or other penalty less severe than imprisonment could be used Although no such case occurred in respect of EOI requests during the three-year review period,, it is recommended that Indonesia reconsiders the compulsory powers available to them to compel the production of information following an EOI request 166 In order to obtain information held by banks, the Indonesian authorities require the name of the taxpayer to be provided Also, the name of the account-holder or the account-number are required to access information on securities accounts These requirements are clearly not in line with the standards and it is recommended that Indonesia amends its laws in such a way that it can access this information in all circumstances where the foreseeable relevance of the information is sufficiently established The Indonesian authorities have indicated that, where the EOI request would not contain the required information, it would use the other identification details and other information in the request to find the name of the taxpayer or in the cases of a securities account the account number No such cases have occurred in the three-year review period However, in 4 out of the 10 requests for bank information received in the three-year review period, the information needed to be obtained from a bank and was in fact obtained 167 Strong legislation to waive any obligation to keep information secret exists Under this legislation, any such obligation can be waived by the Indonesian authorities by written request This has not been necessary during the three-year review period No legal requirement or practical policies exist for Indonesia to notify 168 any person of an EOI request



B.1. Competent Authority’s ability to obtain and provide information Competent authorities should have the power to obtain and provide information that is the subject of a request under an exchange of information arrangement from any person within their territorial jurisdiction who is in possession or control of such information (irrespective of any legal obligation on such person to maintain the secrecy of the information).



169 The Minister of Finance is the designated competent authority under Indonesia’s double taxation conventions (DTCs) and taxation information exchange agreements (TIEAs), but this task has been (sub)delegated to the Director General of Taxes and the Director of Tax Regulation II Regulations have been issued by the Director General of Taxes (number PER-67/PJ/2009) and the Minister of Finance (number 60/PMK03/2014) providing for internal
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procedures to deal with inbound and outbound requests for information under a DTC, a TIEA or the Multilateral Convention 170 Under the Director of Tax Regulation II, exchange of information falls within the responsibility of the Sub Directorate of Tax Treaty & International Tax Cooperation Within this Sub Directorate, it is the Section of International Tax Cooperation which handles the incoming (and outgoing) information exchange requests 171 The Directorate of Tax Regulation II is based in Jakarta and liaises with other parts of the tax administration to obtain information for information exchange purposes Throughout Indonesia, the tax administration has 31 Regional Tax Offices and 331 Local Tax Offices, as well as 4 Large Taxpayer Offices and 28 Medium Taxpayer Offices



Ownership and identity information (ToR B.1.1) Legal and regulatory framework 172 The powers to obtain information for tax purposes are generally based on the GPTPL Section 56 of Government Regulation 74/2011, which was issued in December 2011 to more clearly set out the rights and obligations of taxpayers under the GPTPL, specifically states that the competent authority can obtain information from taxpayers and other parties for the purpose of exchanging it with a treaty partner 173 In the GPTPL itself, the powers of the tax authorities can be found in three different provisions Firstly, the tax authorities can conduct an audit on any taxpayer to test its compliance and for other purposes in respect of the implementation of the taxation laws (s 29 GPTPL) The official elucidation of section 29 of the GPTPL specifically states that a tax audit can be conducted for the purpose of providing information requested by tax treaty partners A taxpayer under audit must provide all necessary information requested, including books and records and other documents related to their business activities and the taxpayer must also grant access to premises as deemed necessary and assist the tax auditors in carrying out the audit (s 29(3) GPTPL) The term “taxpayer” is defined as “any individual or entity, compris174 ing taxpayers and withholding agents, having taxation rights and obligations pursuant to the provisions of the tax laws” (s 1(2) GPTPL) As all individuals residing in Indonesia and all entities incorporated or domiciled in Indonesia are subject to income tax (s 2 ITL), an audit can be conducted on any relevant person Furthermore, a tax audit may be conducted in any case where this is necessary for obtaining information following an EOI request under an EOI agreement These special purpose audits may be conducted more than once on the same taxpayer
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52 – COMPLIANCE WITH THE STANDARDS: ACCESS TO INFORMATION 175 Secondly, section 35 of the GPTPL provides the power to the tax authorities to obtain information from third parties having a (business) relationship with the taxpayer Such power only exists if the taxpayer is undergoing a tax audit, if tax is being collected or if a criminal tax matter is being investigated This provision is therefore complementary to section 29 of the GPTPL 176 Thirdly, section 35A(1) of the GPTPL obliges government bodies, organisations, associations and other parties to provide data and information related to taxation This provision mainly relates to the automatic provision of information on taxpayers by other government authorities or other parties Government Regulation 31/2012 sets out the types of information to be provided and the types of parties which should provide it Further details are agreed between the tax administration and the specific government body, organisation or other party, and are then implemented in a Minister of Finance Regulation This has already been done with various parties, resulting in Minister of Finance Regulation 16/PMK03/2013 (as lastly amended by Minister of Finance Regulation 95/PMK03/2013), which is amended to include more parties when more agreements are reached 177 The first pieces of information under section 35A of the GPTPL have been transmitted in the course of 2013 Once received, the data is checked and entered into the database of the Indonesian tax administration, so all tax officials have access to it If the information provided under the automatic procedure is not sufficient, the Director General of Taxes has the power to collect it from the parties having the obligation to automatically provide the information (s 35A(2) GPTPL) Another possibility to obtain the information would be to conduct a tax audit if the insufficiency pertains to a specific taxpayer 178 In addition the Indonesian tax authorities have concluded a number of Memoranda of Understanding (MoUs) with other authorities arranging for mutual co-operation This includes exchanging information on request when this is needed for providing information under an information exchange agreement Such MoUs have been concluded with, for example, the Ministry of Law and Human Rights and the Capital Markets and Financial Institutions Agency



Gathering information in practice 179 All incoming requests of information are dealt with by the officer from the Section of International Tax Cooperation who is assigned the case This officer will propose how the requested information should be obtained, as the competent authority does not obtain any information directly There are three ways to collect the information: (i)



Directly by the officer dealing with the case The competent authority has direct access to the database of the Indonesian tax administration
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Information which can be found in the database includes the identity of the taxpayers (name, address, Tax Identification Number), the type of business performed, tax paid, online submissions and third party data (ii) Through the local tax office under which jurisdiction the taxpayer that is likely to hold the information, falls The local tax office may have the requested information in their own files or needs to use its access powers to obtain it from the Indonesian taxpayer (iii) Through the Directorate of Intelligence and Investigation This Directorate investigates possible criminal tax matters, as well as cases where an individual is not registered as a taxpayer in Indonesia 180 The route chosen to collect the information, is decided on a caseby-case basis The officer of the Section of International Tax Cooperation will make an assessment based on the information contained in the EOI request and the information available in the database of the Indonesian tax administration 181 Where the information requested can simply be gathered from the database, the case officer collects the information directly and sends it onwards to the requesting jurisdiction It should be noted that during the three-year review period, the Directorate of Information Technology was asked to provide information from the database This procedure was meant to minimise the exchange of incorrect information from the database, as the Directorate of Information Technology checked whether the information was entered into the database correctly and validated the documentation In cases where the competent authority determines that the informa182 tion should be obtained from an Indonesian taxpayer or a third party, and there are no specific indications in the EOI request or in the database of the Indonesian tax administration, the tax office under which jurisdiction this taxpayer falls, will be asked to collect the information This tax office will first check its own files for the information If the information is not readily available, the local tax office will request the taxpayer to produce the information Where the taxpayer does not comply with the initial request or where there are other circumstances justifying it, a tax audit under section 29 GPTPL will be initiated to collect the information The Indonesian authorities indicated that information is usually obtained by making a visit to the taxpayer upon which the information is requested Where information must be obtained from a third party, the access powers under section 35 GPTPL as described above will be used For obtaining information from banks or securities accounts specific procedures apply as described below 183 Where the EOI request or the information in the database of the Indonesian tax administration contain indications that an Indonesian person
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54 – COMPLIANCE WITH THE STANDARDS: ACCESS TO INFORMATION is involved in a criminal tax matter, the Directorate of Intelligence and Investigation will be asked to obtain the information After an initial examination, this Directorate will either start a preliminary investigation, a standard tax audit or simply open a file Information in these cases may be obtained from taxpayers, third parties or other government authorities EOI requests which are forwarded to this Directorate mainly concern a request for transactional information 184 A specific type of case which also requires the involvement of the Directorate of Intelligence and Investigation, is where information is requested about an individual who is not registered as a taxpayer in Indonesia but who may be a resident These requests are usually about foreign nationals who moved to Indonesia but still have tax obligations in another jurisdiction In these cases, the requested information (in most cases simply contact details) is usually obtained through the Immigration Office However, information may also be requested about Indonesian nationals not registered as taxpayers This could occur, as only approximately 10% of the Indonesian population is registered for income tax purposes People may not be registered for a variety of reasons, such as being part of the same family but also because they do not have sufficient income to be under the obligation to pay income tax This makes it unlikely that they need to be asked to provide information for EOI purposes 185 The internal procedures to obtain information for EOI purposes by the different parts of the Indonesian tax administration and to provide this information to the Indonesian competent authority, are implemented in the recently issued Minister of Finance Regulation Number 60/PMK03/2014, the Directorate General of Taxes Regulation PER-67/PJ/2009 and Standard Operating Procedure KPC34-0004 Under these procedures the time for the information to be collected through one of the three routes should not be more than 30 days (attachment to Directorate General of Taxes Regulation PER-67/PJ/2009) In practice, however, this 30-day time period has only been met in a few cases during the three-year review period In particular where information must be collected by a local tax office or by the Directorate of Intelligence and Investigation, the time it took to obtain the information has significantly exceeded the 30-day deadline Although some time may be lost by sending letters through post, the use of access powers and their procedures do not in itself seem to cause these delays



Bank information 186 There is a specific procedure to obtain information held by a bank Where the taxpayer is undergoing a tax audit, the basis to obtain bank information can be found in section 35 of the GPTPL According to section 35(2) the confidentiality or secrecy requirements of a bank (which are in place
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according to s 40 Banking Law) shall be waived on a written request from the Minister of Finance In other cases, the basis to obtain bank information comes directly from s 41 of the Banking Law In all cases a request must be submitted by the Minister of Finance to the Governor of Bank Indonesia which has to contain (Minister of Finance Regulation 201/PMK03/2007): •



the taxpayer’s identity;



•



what information is requested; and



•



the purpose of requesting the information



187 After the Governor of Bank Indonesia has received a request from the Minister of Finance, he can issue a written order to the relevant bank to disclose information concerning the financial condition of a particular customer to a specified tax official and the bank then has an obligation to provide the requested information to that official (s 41(1) and s 42A Banking Law) Such written order must state the name of the taxpayer about whom information is requested (s 41(2) Banking Law) This requirement is clearly not in accordance with the standards, which require that a requesting state be in a position to provide the “identity” of the taxpayer Although cases where the taxpayer’s name is not provided may be limited, Indonesia should amend its law accordingly 188 Because the database of the Indonesian tax administration does not contain bank information, the information will be collected by either the local tax office or the Directorate of Intelligence and Investigation Where information must be obtained from a bank, the local tax office or the Directorate for Intelligence and Investigation sends a request letter to the Minister of Finance This letter contains a request for the Governor of Bank Indonesia to waive the confidentiality of the information sought The Minister of Finance signs the letter and it is then sent to the Governor of Bank Indonesia The Governor then issues a written order to the relevant bank to disclose the information stated therein to the tax authorities A copy of the written order is sent to the local tax office or the Directorate for Intelligence and Investigation, which can subsequently go to the bank to obtain the information A written order or its denial must be issued by Bank Indonesia within 189 14 days of receipt of the request (sections 10(1) and 10(4) of Bank Indonesia Regulation 2/19/PBI/2000) The Indonesian authorities state that in practice this only takes a few days and rarely more than one week A written order may only be refused by Bank Indonesia where the request does not contain the required information, which includes the name of the taxpayer about whom information is requested (ie the account holder) Other required information is (i) the name of the tax official which wishes to obtain the information, (ii) the name of the bank, (iii) the information requested, and (iv) the purpose of requesting the information It is possible to issue a written
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56 – COMPLIANCE WITH THE STANDARDS: ACCESS TO INFORMATION order to more than one bank on the basis of the same request, which happens where it is not known which bank has the information In most of these cases a written order is issued to a group of banks, for example based on their geographical location 190 The procedure to obtain information from banks for EOI purposes is the same as the procedure to obtain information from banks for domestic tax purposes In recent years, Bank Indonesia has received approximately 300 requests annually from the tax administration to issue a written order and has never refused one As a rule, where the request to issue such written order contains all required information, it is always issued The Indonesian authorities have indicated that banks always comply with the written orders 191 The Indonesian authorities have indicated that in practice bank information is often requested as one of the pieces of information in an EOI request, without a specific bank being identified In these cases, bank information is usually sought from the Indonesian taxpayer who is also believed to be in possession of the other information requested, such as accounting information 192 In 4 of the 10 requests for bank information the information needed to be obtained from a bank and was in fact obtained In all of these cases the name of the taxpayer owning the account was known Indonesian authorities indicated that, where the EOI request would not contain the name of the taxpayer owning the account, it would use the other identification details and other information in the request to find the name of this taxpayer, so the information could be obtained from a bank if required Where the Indonesian authorities would not be able to establish the name of the taxpayer, they would ask for further clarifications from the requesting jurisdiction



Securities accounts 193 Another specific procedure exists to obtain information from custodians (or affiliated persons) that are holding securities, such as shares or bonds, for safekeeping and other services, including the collection of dividends and interest Custodians should, in principle, keep information on a client’s account confidential, but for tax purposes they must provide the information to tax officials (s 47(1)(d) Capital Market Law of 1995 (“CML”)) in conjunction with s 35(2) GPTPL) Requests for information are to be made by the Director General of Taxes and must be approved by the Financial Services Authority (s 47(3) CML) The request has to contain the following information: •



name and rank of the tax official;



•



name of the account-holder or number of the account; and



•



reasons and justification for the request
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194 In most circumstances this information will be available However, as noted above, the standard requires only that the taxpayer be “identified” and does not require that the name of the account-holder or the number of the account be provided The Indonesian authorities have indicated that where the EOI request would not contain the name of the account-holder or the number of the account, it would use the other identification details and other information in the request to find one of these identifiers, so the information could be obtained from a custodian if required Nevertheless, and although the number of cases where neither the name of the account-holder nor the account number is known may be limited and has not occurred in practice according to the Indonesian authorities, it is recommended that Indonesia removes this condition 195 Since 2013, information on securities accounts is sent by the FSA to the Indonesian tax administration on a daily basis It is therefore directly available in the internal database of the tax administration In the case that the tax authorities need information which is not available in the database, the procedure to obtain such information is very similar to the procedure for obtaining information from banks The difference is that in the case of securities accounts it is not the Minister of Finance who makes the request for its tax official to be granted access to the information, but the Director General of Taxes Also, providing the account number instead of the name of the account-holder is also sufficient to be granted access The Financial Services Authority generally also takes only a few days to grant such access to the tax authorities 196 During the three-year review period, no requests for information about securities accounts have been received by Indonesia



Conclusion 197 The Indonesian competent authority only obtains information directly itself where it can be collected from the database of the Indonesian tax administration In other cases, other parts of the Indonesian tax administration are requested to collect the information Information that must be obtained from an Indonesian taxpayer or third party is collected by a local tax office, and the Directorate for Intelligence and Investigation is asked to obtain the information where there are indications of a criminal tax matter in Indonesia or where information is requested concerning a non-registered individual taxpayer These parts of the tax administration the use the access powers provided for in the GPTPL to obtain the information Although considerable delays occurred in obtaining the information during the three-year review period, this does not seem related to the use of access powers and its procedures
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58 – COMPLIANCE WITH THE STANDARDS: ACCESS TO INFORMATION 198 Where information needs to be obtained from a bank or about securities accounts, additional approval is needed from Bank Indonesia or the Financial Services Authority for the tax authorities to access this information In order to obtain such approval, the name of the taxpayer holding the bank or securities account or in the cases of a securities account the account number, must be provided This is not in accordance with the international standard, which only requires that the taxpayer be “identified” The Indonesian authorities have confirmed that, where the EOI request would not contain the required information, it would use the other identification details and other information in the request to find the name of the taxpayer or in the cases of a securities account the account number No such cases have occurred in the three-year review period



Accounting records (ToR B.1.2) 199 The powers and the procedures to obtain information for exchange purposes described above also apply where accounting information must be obtained 200 It should also be noted that all corporate taxpayers and, where they are obliged to keep accounting records, individuals must attach financial statements when filing their tax return (s 4 GPTPL) This information is therefore readily available to the tax authorities without having to use their information gathering powers



Use of information gathering measures absent domestic tax interest (ToR B.1.3) 201 The powers in the GPTPL refer to “tax laws” and “taxation” within the context of Indonesian tax laws and taxation However, the Indonesian authorities state that the obligations imposed by its DTCs and TIEAs as well as the Multilateral Convention to exchange information for tax purposes are transposed into domestic law by the Presidential Decree giving effect to the agreements Accordingly, they indicate that all of the powers at the disposal of the Indonesian tax authorities for domestic purposes are also available for the purpose of exchange of information under its agreements 202



In respect of DTCs, section 32A of the ITL reads as follows: “The Government is authorised to conclude an agreement with the government of foreign countries for the avoidance of double taxation and the prevention of fiscal evasion”



203 This provision provides the authority to enter into DTCs and is also intended to further implement the DTCs entered into by Indonesia into domestic law (see C19 of this report) With respect to specific information exchange agreements (most notably TIEAs and the Multilateral Convention),
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the authority to enter into such agreements is similarly provided for under section 32A of the ITL, as exchange of information is considered by the Indonesian authorities an integral part of a DTC and agreements concluded under this provision can also contain only certain elements, such as tax information exchange, of a DTC 204 In December 2011, it was clarified through section 56 of Government Regulation 74/2011 that the Indonesian competent authority can obtain information from taxpayers and other parties for the purpose of exchanging it with a treaty partner, which put beyond doubt that Indonesia does not need to have a domestic tax interest in the information in order to obtain it In addition, the official elucidation of section 29 of the GPTPL specifically states that a tax audit can be conducted for the purpose of providing information requested by tax treaty partners 205 In practice, the Indonesian authorities have used their access powers throughout the three-year review period, which covers periods before and after the issuance of Government Regulation 74, without this giving rise to any issues



Compulsory powers (ToR B.1.4) 206 Jurisdictions should have in place effective enforcement provisions to compel the production of information 207 Where a taxpayer is requested to produce information, whether or not through a tax audit, there is a legal obligation on the taxpayer to cooperate and to provide all necessary information requested and, in the case of a tax audit, grant access to places as deemed necessary (s 29(3) GPTPL and s 56(3) Government Regulation 74/2011) If a taxpayer refuses to be audited or fails to show or make available accurate accounts, records or other documents, this taxpayer will be subject to imprisonment for a minimum of six months and a maximum of six years, and a fine of between twice and four times the amount of un(der)paid tax (s 39 GPTPL and section 56(4) Government Regulation 74/2011) 208 The possible fine is directly related to the amount of Indonesian tax not paid, and it may therefore be difficult to apply where information is requested following an information request from abroad This would only be possible in cases where the information requested is also relevant to the Indonesian income tax for a year which has not been finally assessed yet Although imprisonment can still be imposed, this could be considered disproportionate in certain cases 209 It should be noted that the penalty provided for in section 39 GPTPL is subject to the condition that the offence may cause losses to the revenue of
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60 – COMPLIANCE WITH THE STANDARDS: ACCESS TO INFORMATION the state (= Indonesia) Indonesian authorities have stated that this is a broad statement which is used in a general way to clarify that the tax authorities’ work has the purpose of generating (tax) revenue Exchanging information with other jurisdictions falls within this scope, as receiving information from abroad may contribute to the government revenue In the authorities’ view, therefore, this condition does not prevent the imposition of penalties under section 39 in case of an information exchange request This has been clarified under section 56(4) of Government Regulation 74/2011 The enforcement provisions to compel the production of information 210 from third parties and other government officials provide for imprisonment for a maximum of one year and a maximum fine of IDR 25 million (EUR 1 586) if a third party fails to provide accurate information (s 41A GPTPL), and imprisonment for a maximum of one year and a maximum fine of IDR 1 billion (EUR 63 428) if a government official fails to provide accurate information (s 41C(1) GPTPL) 211 Additional enforcement provisions apply for the purposes of an investigation of a criminal tax matter Such investigation will be conducted by the Directorate of Intelligence and Investigation and the regional tax offices Possible actions include summoning an individual to provide information and examining him as a suspect or witness (s 44(2)(i) GPTPL)



Bank information 212 In addition to the penalty applicable to banks on the basis of section 41A of the GPTPL, any member of the board of commissioners, board of directors or employee of a bank who does not disclose information if obliged to, is subject to imprisonment for a minimum of two years and a maximum of seven years, and a fine of a minimum of IDR 4 billion (EUR 253 711) and a maximum of IDR 15 billion (EUR 949 748) (s 47A Banking Law)



Use of compulsory powers in practice 213 The decision on whether compulsory powers will be used, is made by the local tax office or, in criminal tax matters, the Directorate of Intelligence and Investigation and regional tax office together, as these are the authorities obtaining the information from Indonesian taxpayers and third parties In general, where a person does not reply to a letter from the authori214 ties, a tax official usually contacts that person directly by phone or by making a field visit And where a tax audit is conducted, a field visit is always conducted This policy results in taxpayers generally complying with requests to provide information before compulsory powers would need to be used Consequently, no compulsory powers were used to address non-compliance
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with a request to provide information following an EOI request during the three-year review period 215 Some reluctance to provide information may be encountered by the Indonesian authorities in cases where the person which is asked to provide the information has already undergone a tax audit for Indonesian income tax purposes More generally, where the person asked to provide the information does not have an Indonesian tax base, the available compulsory powers are limited, as in these cases it is difficult or not possible to impose a financial penalty, and the only means of compelling the production of the information is imprisonment or mere persuasion This could potentially lead to delays which may be prevented if a financial penalty or other penalty less severe than imprisonment would be available Although no such case occurred in respect of EOI requests during the three-year review period, it is recommended that Indonesia reconsiders the compulsory powers available to them to compel the production of information following an EOI request



Secrecy provisions (ToR B.1.5) 216 There are several professions which are by law bound to keep certain information secret, such as legal consultants and notaries Authentic deeds to incorporate entities in Indonesia must be prepared by a notary The profession of notary is governed by the Notary Law of 2004 All notaries must take an oath stating, among other things, “that I will keep contents of a deed and information obtained secret in performing my profession” (s 4 Notary Law of 2004) 217 All advocates (lawyers) are required to keep secret everything that is known or obtained from a client in a professional relationship, unless otherwise determined by law (s 19(1) Advocates Law) The confidentiality between an advocate and a client includes protection of documents from seizure or inspection (s 19(2) Advocates Law) 218 Section 35(2) of the GPTPL (power to obtain information from third parties having a (business) relationship with the taxpayer) provides that where a person has the obligation to keep information secret, this obligation shall be waived for the purposes of a tax audit, tax collection or an investigation in a criminal tax case If information is obtained under section 35A(2) of the GPTPL (power to obtain tax related information from government bodies, organisations, associations and other parties), the same rule applies These rules effectively override all secrecy obligations in other laws, such as the Notary Law and Advocates Law mentioned above, and apply equally for EOI purposes 219 The procedure to waive secrecy obligations is further implemented in Minister of Finance Regulation 87/PMK03/2013, which is an update of a Regulation from 2007 Section 1(2) defines third parties as follows:
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62 – COMPLIANCE WITH THE STANDARDS: ACCESS TO INFORMATION “[…] banks, public accountants, notaries, tax consultants, legal consultants, financial consultants, customers, suppliers, administrative offices, and/or other third parties who have data and information related to the taxpayer’s activities, employment, business activity or, independent services of taxpayers” 220 This definition covers all persons having information related to the taxpayer For banks, the further procedure is described under B11 For other persons, the Director General of Taxes can waive the secrecy obligation and ask for information to be provided by written request, which has to contain, like in the case of banks: •



the taxpayer’s identity;



•



what information is requested; and



•



the purpose of requesting the information



221 The person requested then has seven working days to provide the information If no response has been received, the Director General of Taxes can issue a warning letter and give another seven working days to comply If the non-compliance continues, the person is subject to imprisonment for a maximum of one year and a maximum fine of IDR 25 million (EUR 1 586) in case of non-compliance (s 2 Minister of Finance Regulation 87/PMK03/2013 in conjunction with s 41A GPTPL) 222 During the three-year review period, it has not been necessary to obtain information for EOI purposes from a third party other than a bank which was covered by a secrecy obligation If the taxpayer itself is bound by secrecy provisions, the obligation to 223 keep information secret shall be waived upon request where the taxpayer is under audit (s 29(4) GPTPL) Determination and factors underlying recommendations Phase 1 determination The element is not in place. Factors underlying recommendations



Recommendations



Indonesia requires the name of the taxpayer to access information held by banks, and the name of the account-holder or the account number to access information on securities accounts held by custodians.



Indonesia should ensure that the identification requirements in its laws to access bank information and information on securities accounts held by custodians are in line with the international standard.
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Phase 2 rating Non-Compliant Factors underlying recommendations In some cases, e.g. where an Indonesian taxpayer has already been audited for Indonesian tax purposes, only a limited range of compulsory powers is available to the Indonesian authorities to compel the production of information following an EOI request, which may lead to delays in obtaining the information.



Recommendations Indonesia should reconsider the compulsory powers available to them to compel the production of information following an EOI request.



B.2. Notification requirements and rights and safeguards The rights and safeguards (e.g. notification, appeal rights) that apply to persons in the requested jurisdiction should be compatible with effective exchange of information.



224 Rights and safeguards should not unduly prevent or delay effective exchange of information For instance, notification rules should permit exceptions from prior notification (eg in cases in which the information request is of a very urgent nature or the notification is likely to undermine the chance of success of the investigation conducted by the requesting jurisdiction)



Not unduly prevent or delay exchange of information (ToR B.2.1) 225 There are no provisions in Indonesia’s laws which either permit or prohibit appeals by a taxpayer or a third party who is asked for information under the procedures described under B1 In addition, there is no legal requirement for Indonesia to notify any person of an EOI request 226 In the course of obtaining the information following an EOI request, the Indonesian authorities will usually simply ask the suspected information holder to provide the information mentioned Sometimes the request to the information holder will state that information has been received from abroad, but the name of the requesting jurisdiction is not mentioned 227 During the three-year review period, Indonesia has received 16 EOI requests where at least part of the information could most easily be obtained from the taxpayer under investigation or examination by the requesting jurisdiction (but where the taxpayer was residing in Indonesia) In only one of these cases the requesting jurisdiction had indicated that this taxpayer should not be informed of the request In this case, which was still pending at
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64 – COMPLIANCE WITH THE STANDARDS: ACCESS TO INFORMATION the date of the review (1 July 2013), the Indonesian authorities are trying to obtain the information from other sources Determination and factors underlying recommendations Phase 1 determination The element is in place. Phase 2 rating Compliant
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C. Exchanging information



Overview 228 Jurisdictions generally cannot exchange information for tax purposes unless they have a legal basis or mechanism for doing so In Indonesia, the legal authority to exchange information derives from its information exchange agreements, as soon as the agreement has been ratified by Presidential Decree and has entered into force This section of the report examines whether Indonesia has a network of information exchange agreements that would allow it to achieve effective exchange of information in practice Indonesia has an extensive network of 71 DTCs and five TIEAs, and 229 the number of exchange of information relationships will be over 100 once Indonesia and all other signatories ratify the OECD/CoE Convention on Mutual Administrative Assistance in Tax Matters As delays have occurred in ratifying agreements in general, it is recommended that Indonesia swiftly takes all necessary steps to finalise ratification of its exchange of information agreements 230 As described under Part B of this report, bank information (and information regarding securities accounts) can only be accessed under conditions that are more restrictive than provided for under the standards This means that Indonesia may not be able to fully comply with the terms of its information exchange agreements 231 The confidentiality of information exchanged with Indonesia is protected by obligations implemented in the information exchange agreements, complemented by domestic legislation which provides for tax officials to keep information confidential Any person whose confidentiality is breached can file a complaint, and the tax official(s) concerned can be convicted to imprisonment and a fine In practice, information related to EOI requests is only accessible by persons involved in handling the requests, and no issues have been raised with respect to the confidentiality of information
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66 – COMPLIANCE WITH THE STANDARDS: ExCHANGING INFORMATION 232 In the three-year review period (1 January 2010 – 31 December 2012), Indonesia received a total of 48 requests for information from 14 partner jurisdictions Indonesia has provided a final response within 90 days in 15% of the cases, with another 20% processed within 180 days A little more than half of the cases are responded to within a year Input from peers confirms that responses are often delayed until beyond the time they would reasonably be expected to arrive Where responses were delayed or not provided to date, status updates were not sent Although in a few cases delays have been identified to be specifically 233 related to locating persons which are not registered as taxpayers (usually foreign nationals who settled in Indonesia without registering with the tax authorities, see also B11), delays were experienced across the board The lack of staff at the Indonesian competent authority combined with the lack of awareness at the level of local tax offices (which are responsible for obtaining a significant part of the information) are the main factors that have contributed to the delays Although Indonesia has taken steps to address both issues after the end of the review period, it is recommended that Indonesia ensures that they are resolved



C.1. Exchange of information mechanisms Exchange of information mechanisms should allow for effective exchange of information.



234 Indonesia has concluded DTCs with 71 jurisdictions (see Annex 2), almost all of which were signed before the update of the OECD Model Tax Convention in 2005 More recently, Indonesia also signed TIEAs with five jurisdictions This section of the report explores whether these agreements allow Indonesia to effectively exchange information 235 In addition to its bilateral agreements, on 3 November 2011 Indonesia signed the OECD/CoE Convention on Mutual Administrative Assistance in Tax Matters, under which information can be exchanged according to the international standard with 36 jurisdictions 8 with which Indonesia does not have a bilateral agreement, provided that the domestic laws of the relevant jurisdictions do not impose any restrictions This Convention has not entered into force yet in respect of Indonesia 236 It should be noted that the DTC between Indonesia and Switzerland does not contain a provision regarding the exchange of information, but in an exchange of letters Switzerland expressed its willingness to exchange certain information Because this is restricted to information necessary for carrying out the provisions of the Convention (other restrictions apply as well) 8



Please see Annex 2 for an overview of which jurisdictions are covered
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and it only applies from Switzerland to Indonesia, this DTC does not allow Indonesia and Switzerland to exchange information according to the standard and is not further considered under C1 It should, however, be noted that, like Indonesia, Switzerland has signed the OECD/CoE Convention on Mutual Administrative Assistance in Tax Matters, although this Convention is not in force yet with respect to either jurisdiction 237 The responsibility for negotiating international tax agreements lies with the Fiscal Policy Office at the Ministry of Finance The Deputy Director of Tax Treaty & International Tax Cooperation, under whose responsibility the exchange of information falls as well, is also part of the negotiation team For DTCs, Indonesia’s policy is to propose an exchange of information provision in accordance with Article 26 of the OECD Model Tax Convention as amended in 2010



Foreseeably relevant standard (ToR C.1.1) 238 The international standard for exchange of information envisages information exchange to the widest possible extent Nevertheless it does not allow “fishing expeditions”, ie speculative requests for information that have no apparent nexus to an open inquiry or investigation The balance between these two competing considerations is captured in the standard of “foreseeable relevance” which is included in Article 26(1) of the OECD Model Tax Convention, set out below: “The competent authorities of the Contracting States shall exchange such information as is foreseeably relevant for carrying out the provisions of this Convention or to the administration or enforcement of the domestic laws concerning taxes of every kind and description imposed on behalf of the Contracting States, or of their political subdivisions or local authorities, insofar as the taxation thereunder is not contrary to the Convention The exchange of information is not restricted by Articles 1 and 2” 239 Six of Indonesia’s DTCs (Belarus, Hong Kong, China; India, Malaysia, Mexico and Serbia), as well as Indonesia’s TIEAs (Bermuda, Guernsey, Isle of Man Jersey and San Marino), use this or similar language and therefore clearly meet the “foreseeably relevant” standard Three of Indonesia’s DTCs (Germany, Singapore and the United Arab 240 Emirates) provide only for the exchange of information as is necessary for carrying out the provisions of the Convention These DTCs do not meet the “foreseeably relevant” standard as exchange of information cannot occur for carrying out the provisions of the domestic laws of the Contracting States It is recommended that Indonesia update its DTCs with relevant partners to remove this limitation It should, however, be noted that, like Indonesia,
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68 – COMPLIANCE WITH THE STANDARDS: ExCHANGING INFORMATION Germany and Singapore have signed the OECD/CoE Convention on Mutual Administrative Assistance in Tax Matters, although this Convention is not in force yet with respect to any of these jurisdictions 241 The other DTCs concluded by Indonesia provide for the exchange of information that is “necessary” for carrying out the provisions of the Convention or of the domestic laws of the Contracting States, or contain language which has similar meaning The Commentary to Article 26(1) of the OECD Model Tax Convention refers to the standard of “foreseeable relevance” and states that the Contracting States may agree to an alternative formulation of this standard that is consistent with the scope of the Article, for instance by replacing “foreseeably relevant” with “necessary” In view of this recognition, all DTCs but for the three mentioned above meet the “foreseeably relevant” standard 242 The Indonesian competent authority indicated that it asked for clarifications regarding the foreseeable relevance of the information in four cases (8% of the total number of requests) during the three-year review period



In respect of all persons (ToR C.1.2) 243 For EOI to be effective it is necessary that a jurisdiction’s obligations to provide information are not restricted by the residence or nationality of the person to whom the information relates or by the residence or nationality of the person in possession or control of the information requested For this reason the international standard for EOI envisages that EOI mechanisms will provide for exchange of information in respect of all persons 244 Eighteen of Indonesia’s DTCs 9 do not specifically include a provision which extends the scope of the exchange of information article to persons other than residents of one of the Contracting States However, 15 of these agreements provide for the exchange of information as is necessary for carrying out the provisions of the domestic laws of the Contracting States, or similar language Because the domestic (tax) laws are applicable to non-residents as well as to residents, it is likely that under these agreements information can be exchanged in respect of all persons Under the other three agreements (Germany, Singapore and the United Arab Emirates) it is not possible to exchange information in respect of all persons



9



These are the DTCs with Austria, Brunei, Bulgaria, Canada, Chinese Taipei, Czech Republic, France, Germany, Japan, Korea, Myanmar, Portugal, Romania, Singapore, Turkey, United Arab Emirates, United Kingdom and Uzbekistan
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Obligation to exchange all types of information (ToR C.1.3) 245 Jurisdictions cannot engage in effective exchange of information if they cannot exchange information held by financial institutions, nominees or persons acting in an agency or a fiduciary capacity, as well as ownership information Both the OECD Model Convention (Article 26(5)) and the OECD Model TIEA (Article 5(4)), which are primary authoritative sources of the standards, stipulate that bank secrecy cannot form the basis for declining a request to provide information and that a request for information cannot be declined solely because the information is held by nominees or persons acting in an agency or fiduciary capacity or because the information relates to an ownership interest 246 As almost all of Indonesia’s DTCs were concluded before the update of the OECD Model Tax Convention in 2005, they generally do not contain a provision corresponding to Article 26(5), which was introduced at that update Only the DTCs with Belarus; Hong Kong, China; India; Malaysia, Mexico and Serbia and the TIEAs with Bermuda, Guernsey, Isle of Man, Jersey and San Marino contain such a provision However, the absence of this provision does not automatically create restrictions on the exchange of information held by banks, other financial institutions, nominees, agents and fiduciaries, as well as ownership information The Commentary to Article 26(5) indicates that while paragraph 5 represents a change in the structure of the Article, it should not be interpreted as suggesting that the previous version of the Article did not authorise the exchange of such information 247 Indonesia’s domestic laws allow it to access and exchange the information covered by Article 26(5) even in the absence of such provision in the DTC However, as described in Part B of this report, bank information (as well as information regarding securities accounts) can only be accessed under conditions that are more restrictive than those provided for under the standards This means that Indonesia may not be able to fully comply with the terms of its information exchange agreements, and it is recommended that Indonesia amends its legislation to be able to do so It is noted that no EOI request has been received by Indonesia in the three-year review period where information could not be exchanged because of the restriction in Indonesia’s domestic law 248 Some of Indonesia’s treaty partners (Austria, Luxembourg and Singapore 10) currently have restrictions in accessing bank information in the absence of a provision corresponding to Article 26(5) of the OECD Model 10



Singapore amended its domestic legislation in November 2013 with a view to being able to exchange information to the international standard under all of its DTCs on the basis of reciprocity This legislation has not yet been reviewed by the Global Forum
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70 – COMPLIANCE WITH THE STANDARDS: ExCHANGING INFORMATION Tax Convention, which limits the effective exchange of information under those DTCs Such restrictions may also exist in other jurisdictions with which Indonesia has concluded a DTC It is recommended that Indonesia update its DTCs with relevant partners to remove this limitation It should, however, be noted that, like Indonesia, Austria, Luxembourg and Singapore have signed the OECD/CoE Convention on Mutual Administrative Assistance in Tax Matters, although this Convention is not in force yet with respect to any of these jurisdictions



Absence of domestic tax interest (ToR C.1.4) 249 The concept of “domestic tax interest” describes a situation where a contracting party can only provide information to another contracting party if it has an interest in the requested information for its own tax purposes A refusal to provide information based on a domestic tax interest requirement is not consistent with the international standard Jurisdictions must be able to use their information gathering measures even though invoked solely to obtain and provide information to the requesting jurisdiction 250 As almost all of Indonesia’s DTCs were concluded before the update of the OECD Model Tax Convention in 2005, they generally do not contain a provision corresponding to Article 26(4), which was introduced at that update and which stipulates that a domestic tax interest may not be a reason to decline an information request Only the DTCs with Belarus, Hong Kong, China; India; Malaysia; Mexico; Serbia and the United States and the TIEAs with Bermuda, Guernsey, Isle of Man, Jersey and San Marino contain such a provision However, the absence of this provision does not automatically create restrictions on the exchange of information The Commentary to Article 26(4) indicates that paragraph 4 was introduced to express an implicit obligation to exchange information also in situations where the requested information is not needed by the requested State for domestic tax purposes No domestic tax interest restrictions exist in Indonesia’s laws even in the absence of a provision corresponding with Article 26(4) of the OECD Model Tax Convention



Absence of dual criminality principles (ToR C.1.5) 251 The principle of dual criminality provides that assistance can only be provided if the conduct being investigated (and giving rise to the information request) would constitute a crime under the laws of the requested country if it had occurred in the requested country In order to be effective, exchange of information should not be constrained by the application of the dual criminality principle
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252 None of the DTCs and TIEAs concluded by Indonesia applies the dual criminality principle to restrict the exchange of information, and in practice no issue linked to dual criminality has arisen



Exchange of information in both civil and criminal tax matters (ToR C.1.6) 253 Information exchange may be requested both for tax administration purposes and for tax prosecution purposes The international standard is not limited to information exchange in criminal tax matters but extends to information requested for tax administration purposes (also referred to as “civil tax matters”) 254 All of the DTCs and TIEAs concluded by Indonesia cover both civil and criminal tax matters It is not recorded by the Indonesian authorities whether an EOI request relates to a civil or a criminal tax matter Peers have not raised any issues specifically related to requests pertaining to either civil or criminal tax matters



Provide information in specific form requested (C.1.7) 255 In some cases, a Contracting State may need to receive information in a particular form to satisfy its evidentiary or other legal requirements Such forms may include depositions of witnesses and authenticated copies of original records Contracting States should endeavour as far as possible to accommodate such requests The requested State may decline to provide the information in the specific form requested if, for instance, the requested form is not known or permitted under its law or administrative practice A refusal to provide the information in the form requested does not affect the obligation to provide the information 256 No restrictions apply in any DTC concluded by Indonesia for information to be provided in the specific form requested The DTC with the United States and the TIEAs with Bermuda, Guernsey, Isle of Man, Jersey and San Marino specifically state that information shall be provided in the form of depositions of witnesses or authenticated copies of original documents, to the extent possible under the domestic laws of the requested State 257 In practice, no particular problems were raised by peers regarding the form in which the information was exchanged
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In force (ToR C.1.8) 258 Exchange of information cannot take place unless a jurisdiction has exchange of information arrangements in force Where such arrangements have been signed, the international standard requires that jurisdictions must take all steps necessary to bring them into force expeditiously 259 Once the text of an agreement has been initialled, the Minister of Finance and the Minister of Foreign Affairs must give their consent for signing it The Indonesian authorities indicated that this would usually take between two and six months After signing the agreement, the ratification process starts with drafting an explanatory note and the Presidential Decree for implementation in the domestic law These documents are then discussed between the Ministry of Finance, the Ministry of Law and Human Rights, the Ministry of Foreign Affairs and the Cabinet Secretary before finalisation Once finalised, the Presidential Decree is sent to the President for signing The final step is for the Directorate General of Taxes to issue a Circular Letter to announce the ratification, and for the Ministry of Foreign Affairs to notify the treaty partner There are currently 16 bilateral agreements signed by Indonesia which 260 are not yet in force (Armenia, Belarus, Bermuda, Guernsey, India (new DTC), Isle of Man, Jersey, Laos, Malaysia (protocol), Mexico (protocol), Myanmar, Papua New Guinea, San Marino, Serbia, Tajikistan and Zimbabwe) All of these agreements but three (the agreements with Belarus, India (protocol) and San Marino) were signed more than two years ago The procedure in Indonesia to ratify these agreements has not been finalised by Indonesia, except in respect of the DTCs with Papua New Guinea and Zimbabwe In addition, Indonesia has also not yet completed the ratification process for the OECD/ CoE Convention on Mutual Administrative Assistance in Tax Matters, which it signed more than two years ago One of the reasons for the delay is that the procedures for ratification as described above were revised in October 2012 This meant that the ratification procedure had to be restarted for agreements that were already in the pipeline for ratification under the former procedure The Indonesian authorities indicated that most of the agreements for which ratification is pending (including the TIEAs and the OECD/CoE Convention on Mutual Administrative Assistance in Tax Matters) are now in the final stage of the process It is recommended that Indonesia swiftly takes all necessary steps to finalise ratification of its exchange of information agreements



Be given effect through domestic law (ToR C.1.9) 261 For information exchange to be effective, the parties to an exchange of information arrangement need to enact any legislation necessary to comply with the terms of the arrangement
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262 Section 32A ITL provides the Indonesian government with the authorisation to conclude DTCs and TIEAs Once a DTC or TIEA has been signed, it is ratified by Presidential Decree, which is published in the State Gazette thus finalising the ratification process (s 45 and s 46 Formation of Laws and Regulations Act (FLRA)) This Presidential Decree then implements the DTC or TIEA in the domestic law of Indonesia, as it contains the substance ordered by section 32A ITL (see s 11) The official elucidation to section 32A of the ITL states that DTCs are a lex specialis, which means that if there are differences between the DTC and the ITL, the provisions of the DTC will apply 263 Indonesia has an extensive network of EOI agreements The shortcomings identified in Part B of this report mean that Indonesia is not able to fully comply with the terms of its EOI arrangements with respect to its ability to access bank information or information regarding securities accounts in certain cases, although there is no similar impediment to access to information in other cases (see B1) It is recommended that Indonesia amends its domestic legislation so that it can obtain and exchange information in all cases Determination and factors underlying recommendations Phase 1 determination The element is in place, but certain aspects of the legal implementation of the element need improvement. Factors underlying recommendations



Recommendations



A number of agreements signed more than two years ago have not yet been ratified by Indonesia.



Indonesia should take all necessary steps to bring exchange of information agreements into force expeditiously.



The shortcomings identified in Part B of this report mean that Indonesia may not able to fully comply with the terms of its EOI arrangements with respect to its ability to access bank information or information regarding securities accounts in certain cases, although there is no similar impediment to access to information in other cases (see B.1).



Indonesia should amend its legislation in such a way that it can fully comply with the terms of its information exchange agreements.



Phase 2 rating Largely Compliant
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C.2. Exchange of information mechanisms with all relevant partners The jurisdictions’ network of information exchange mechanisms should cover all relevant partners.



264 Ultimately, the international standard requires that jurisdictions exchange information with all relevant partners, meaning those partners who are interested in entering into an information exchange arrangement Agreements cannot be concluded only with counterparties without economic significance If it appears that a jurisdiction is refusing to enter into agreements or negotiations with partners, in particular ones that have a reasonable expectation of requiring information from that jurisdiction in order to properly administer and enforce its tax laws it may indicate a lack of commitment to implement the standards 265 Indonesia has an extensive network of more than 70 DTCs and five TIEAs, most of which allow for exchange of information according to the standard In addition, it has also signed the OECD/CoE Convention on Mutual Administrative Assistance in Tax Matters, which would bring the total number of exchange of information partners to 112 once this Convention enters into force for Indonesia and all other signatories Indonesia has DTCs with all of its main trading partners (Japan, China (People’s Rep), Singapore, the United States, Korea and Malaysia) The DTC with Singapore does not provide for exchange of information in accordance with the international standard Indonesia advised that it is in contact with Singapore, as well as with other jurisdictions, to update the information exchange provision in that DTC In addition, both Indonesia and Singapore signed the OECD/CoE Convention on Mutual Administrative Assistance in Tax Matters, although this Convention is not in force yet with respect to either jurisdiction Indonesia also initialled TIEAs with a number of jurisdictions 266 Comments were sought from the jurisdictions participating in the Global Forum in the course of the preparation of this report, and no jurisdiction advised the assessment team that Indonesia had refused to negotiate or conclude an information exchange agreement with it Determination and factors underlying recommendations Phase 1 determination The element is in place. Factors underlying recommendations



Recommendations Indonesia should continue to develop its EOI network with all relevant partners.
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Phase 2 rating Compliant



C.3. Confidentiality The jurisdictions’ mechanisms for exchange of information should have adequate provisions to ensure the confidentiality of information received.



Information received: disclosure, use, and safeguards (ToR C.3.1) 267 Governments would not engage in information exchange without the assurance that the information provided would only be used for the purposes permitted under the exchange mechanism and that its confidentiality would be preserved Information exchange instruments must therefore contain confidentiality provisions that spell out specifically to whom the information can be disclosed and the purposes for which the information can be used In addition to the protections afforded by the confidentiality provisions of information exchange instruments, jurisdictions with tax systems generally impose strict confidentiality requirements on information collected for tax purposes 268 All of the information exchange agreements concluded by Indonesia contain a provision ensuring the confidentiality of information exchanged and limiting the disclosure and use of information received, which has to be respected by Indonesia as a party to these agreements. 269 Tax officials are bound by confidentiality rules in respect of the information they have about a taxpayer in the course of their duties to implement taxation rules (s 34(1) GPTPL) As section 32A ITL provides the Indonesian government with the authorisation to conclude DTCs and TIEAs, any activity carried out under a DTC or a TIEA can be considered as implementing a taxation rule as meant in section 34(1) GPTPL According to the official elucidation, confidential information includes any documents and data acquired from third parties, including foreign tax authorities, that is considered to be confidential As all information exchanged in the course of an exchange of information request is considered confidential under its agreements (see previous paragraph), the confidentiality of such information is ensured in Indonesia 270 If the confidentiality of a person is breached, that person can file a complaint When such complaint is filed, the tax official may be prosecuted and is subject to imprisonment of a maximum of one year and a maximum fine of IDR 25 million (EUR 1 586) in the case of negligence, and imprisonment of a maximum of two years and a maximum fine of IDR 50 million
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76 – COMPLIANCE WITH THE STANDARDS: ExCHANGING INFORMATION (EUR 3 172) in the case of intent (s 41 GPTPL) Any person can file a complaint (s 41(3) GPTPL) The Indonesian authorities indicated that during the three-year review period, no complaints were filed in this respect 271 A specific exception from the confidentiality rules is provided for when information is needed in a court case, either in the form of written evidence or in the form of the tax official acting as a witness (s 34(2) and s 34(4) GPTPL) Information in the form of written evidence can only be provided in a court case if permission by the Minister of Finance has been given (s 34(4) GPTPL) 272 It is noted that Indonesia’s DTC with Canada does not expressly provide that information may be disclosed to persons or authorities concerned with the enforcement or prosecution in respect of taxes, and it also does not expressly mention courts as being an authority to which information may be disclosed 273 It should also be noted that the restrictions on the disclosure of information in a number of Indonesia’s DTCs only applies “if the information is originally regarded as secret in the transmitting state” In other cases the confidentiality rules of the receiving state must still be followed, which ensure confidentiality in the case of Indonesia as described above



All other information exchanged (ToR C.3.2) 274 Confidentiality rules should apply to all types of information exchanged, including information provided in a request, background documents to such requests, and any other documents or communications reflecting such information The confidentiality rules for tax officials as described under C31 are 275 not restricted to information received In fact, the official elucidation to s 34 of the GPTPL specifically states that the prohibition to disclose information by tax officials includes the following information: •



the tax return, financial statements and other related forms filed by a taxpayer;



•



any information obtained during an audit;



•



any documents and/or data acquired from third parties that is considered to be confidential; and



•



any documents or confidential information about the taxpayer in accordance with the related provisions of the tax laws



The above mentioned information may not be disclosed to any unau276 thorised party The Directorate General of Taxes Regulation PER-67/PJ/2009
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concerning exchange of information procedures based on DTCs clearly allows tax officials to provide information in the course of an information exchange request



Ensuring confidentiality in practice 277 The offices of the Indonesian competent authority are located within the headquarters of the Indonesian tax administration This building is equipped with Closed-Circuit Television (CCTV) and 24 hour security All employees have a personal ID Card giving them access to the building All files related to EOI requests are kept in a storage room dedicated to international tax matters This room is locked and can only be accessed by EOI personnel of the Indonesian competent authority 278 Incoming requests are delivered directly to the Director of Tax Regulation II, and only the Director and the people directly responsible for the EOI request will see the request All requests are entered onto the database by the staff member who is assigned the case This database is only accessible by the officials who handle EOI requests and their managers 279 Correspondence between the Indonesian competent authority and the district office is usually sent as government confidential mail, and always addressed personally to the responsible officer, which means that he/she will be the person that opens the mail In the district offices, open tax files are kept in the office of the tax officer, which is locked when no one is present No template letter is used for requesting a person to provide informa280 tion for EOI purposes The Indonesian authorities indicated that generally the letter does not contain more than the information sought and the time limit within which it should be provided The information sought may be either copied from the incoming request or, in particular where the questions need further explanation, paraphrased 281 When requested information is provided to EOI partners, all information produced and an accompanying letter are sent via a courier service to the requesting competent authority In some cases, the information is sent via email Where this is the case, the Indonesian competent authority first contacts the requesting competent authority asking whether it agrees on receiving the information via email If there is agreement, the passwordprotected file is sent and, after acknowledgement of receipt, the password is sent separately 282 No issues regarding the confidentiality of information have been raised by Indonesia’s exchange of information partners
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C.4. Rights and safeguards of taxpayers and third parties The exchange of information mechanisms should respect the rights and safeguards of taxpayers and third parties.



Exceptions to requirement to provide information (ToR C.4.1) 283 The international standard allows requested parties not to supply information in response to a request in certain identified situations In line with the standard, under all of Indonesia’s DTCs the contract284 ing parties are not obliged to provide information which would disclose any trade, business, industrial, commercial or professional secret or trade process, or information the disclosure of which would be contrary to public policy 285 In practice, no issues in relation to the rights and safeguards of taxpayers and third parties have been encountered in practice, nor have they been raised by any of Indonesia’s exchange of information partners Determination and factors underlying recommendations Phase 1 determination The element is in place. Phase 2 rating Compliant
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C.5. Timeliness of responses to requests for information The jurisdiction should provide information under its network of agreements in a timely manner.



Responses within 90 days (ToR C.5.1) 286 In order for exchange of information to be effective it needs to be provided in a timeframe which allows the tax authorities to apply the information to the relevant cases If a response is provided but only after a significant lapse of time the information may no longer be of use to the requesting authorities This is particularly important in the context of international co-operation as cases in this area must be of sufficient importance to warrant making a request 287 There are no specific legal or regulatory requirements in place which would prevent Indonesia responding to a request for information by providing the information requested or providing a status update within 90 days of receipt of the request 288 In the three-year review period (1 January 2010-31 December 2012), Indonesia received a total of 48 requests for information from 14 partner jurisdictions A request is regarded as a single request irrespective of the number of subjects involved for which information is requested Where a further request for information was received in connection with the original request, this is viewed as part of the original request and not counted separately Table 3. Response times for requests received during the three-year review period 2010 Total number of requests received*



2011



2012



Total Average



nr.



%



nr.



%



nr.



%



nr.



(a+b+c+d+e) 11



100



13



100



24



100



48



1



9



2



15



4



17



7



Full response** ≤90 days ≤180 days (cumulative)



% 15



5



45



6



46



6



25



17



35



≤1 year (cumulative)



(a)



6



55



9



69



12



50



27



56



>1 year



13



(b)



1



9



4



31



1



4



6



Declined for valid reasons



(c)



-



-



-



-



-



-



-



-



Failure to obtain and provide information requested



(d)



-



-



-



-



-



-



-



-



Requests still pending at the date of the review (1 July 2013)



(e)



4



36



-



-



11



46



15



31



* A request is regarded as a single request irrespective of the number of subjects involved for which information is requested ** The time periods in this table are counted from the date the request letter was sent to the date on which the final and complete response was issued
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80 – COMPLIANCE WITH THE STANDARDS: ExCHANGING INFORMATION 289 The statistics provided by Indonesia indicate that it has been in a position to provide a final response within 90 days in 15% of the cases, with another 20% processed within 180 days A little more than half of the cases are responded to within a year In fact, many responses were sent by Indonesia in the period between 180 days and one year This also explains the relatively large number of outstanding cases as at 1 July 2013, most of which were received in the second half of 2012 The Indonesian authorities have indicated that all cases pending from 2010 and almost all other outstanding cases were fully responded to between 1 July 2013 and May 2014 290 Where responses were delayed or not provided to date, status updates were not sent This is also not part of the practical procedures as laid down in Directorate General of Taxes Regulation PER-67/PJ/2009 and Standard Operating Procedure KPC34-0004 The Indonesian authorities have indicated that updated procedures are being considered and that they include a procedure for sending status updates within 90 days of receipt of the request The Indonesian authorities indicated that sending such updates has become regular practice since late 2013 During the three-year review period, only where part of the requested information was available, partial responses have been sent However, this has not occurred in many cases, and it also did not necessarily occur within 90 days of receipt of the request It is recommended that Indonesia provides status updates to its EOI partners within 90 days where relevant 291 Although the majority of cases was responded to within one year, on average the response time has been between 180 days and one year Input from peers confirms that responses are often delayed until beyond the time they would reasonably be expected to arrive This does not seem to be related to specific types of information Although in a few cases delays have been identified to be specifically related to locating persons which are not registered as taxpayers (usually foreign nationals who settled in Indonesia without registering with the tax authorities, see also B11), delays were experienced across the board The main reasons for these delays seem to lie in the practical implementation of the organisational processes, as explained below under C52



Organisational process and resources (ToR C.5.2) 292 Under the recently issued Ministry of Finance Regulation Number 60/ PMK03/2014 and the Directorate General of Taxes Regulation PER-67/PJ/2009 (“the DGT Regulation”) rules are provided for the internal procedures on how to handle both inbound and outbound information exchange requests, as well as procedural rules for the spontaneous and automatic exchange of information The DGT Regulation is complemented by Standard Operating Procedure KPC34-0004, which is an administrative manual to describe the workflow
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procedures in a more detailed manner The day-to-day handling of exchange of information requests is the responsibility of the Section of International Tax Cooperation, a division under the Sub Directorate of Tax Treaty & International Tax Cooperation within the Indonesian tax administration



Organisational process 293 Exchange of information requests are received by the Indonesian competent authority via regular post All incoming mail is first processed by the Mail Services Administration for distribution to the correct person within the headquarters of the tax administration EOI requests would be addressed to the Director of Tax Regulations II, who is identified on the website of the Indonesian tax administration as the competent authority for information exchange Indonesia also notifies all of its treaty partners when a change occurs in the contact details of the competent authority 294 An incoming EOI request will first be read by the Director of Tax Regulation II, before it is passed on to the Deputy Director of Tax Treaty & International Tax Cooperation, who will in turn forward the request to the Chief of the Section of International Tax Cooperation The Section Chief is responsible for distributing the work and will allocate the request to one of the staff members The EOI request letter is tracked during this process by entering it into the log books of the different managers Each of the managers may also give specific instructions where necessary On average, it would take three to five days before an incoming EOI request ends up on the desk of the staff member to whom the request is allocated 295 The Indonesian authorities indicated that an acknowledgement of receipt is sent as soon as the EOI request arrives at the Director of Tax Regulation II, although this is not specifically described in the DGT Regulation or the administrative manual 296 During the three-year review period, all requests were entered onto an Excel sheet based database The Excel sheet contained the reference number of each case as well as details of the request, such as the name of the taxpayer and where the information could be located It also included information on the status of the request The Section Chief checked the database on a regular basis and would follow up with the responsible staff member where necessary Since September 2013, Indonesia uses a more sophisticated database to be able to track the requests and compile statistics more easily When receiving the file, the responsible staff member who is assigned 297 the case translates the request in Indonesian He/she also checks the validity of the request by verifying whether the request fulfils the conditions of the information exchange instrument with the jurisdiction that sent the request, whether the request is signed by an authorised person and whether the request
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82 – COMPLIANCE WITH THE STANDARDS: ExCHANGING INFORMATION can be regarded as foreseeably relevant In all cases where the responsible staff member determines that a request may require additional information before it can be processed, this is reported to and discussed with the Section Chief and appropriate action is taken 298 Once it is established that the request is valid, the responsible staff member determines how the information should be collected As described under element B11 of this report, information is collected by (i) the staff of the competent authority through an internal database search, (ii) a local tax office, or (iii) the Directorate of Intelligence and Investigation The responsible staff member will propose the route in each case and draft a request letter to one of the three authorities Where a request is complex, such request letter may be accompanied by further explanation provided by the Indonesian competent authority for easier understanding All request letters are reviewed by the Section Chief, the Deputy Director of Tax Treaty & International Tax Cooperation and the Director of Tax Regulation II, who also signs the letter 299 According to the DGT Regulation, a request letter to obtain the information or a request for further information to the treaty partner should be sent within 14 days of receipt of the request However, this deadline has not been met in most cases during the three-year review period, due to a lack of staff, the translation of the request letter in Indonesian and sometimes the complexity of the request 300 The division which is asked to collect the information is usually given 30 days to provide the information to the Indonesian competent authority Neither the DGT Regulation nor the administrative manual provide for any follow up procedures where this 30-day deadline is not met In practice, during the three-year review period, delays have regularly occurred in this part of the process In particular where information must be collected by a local tax office or by the Directorate of Intelligence and Investigation, the time it took to obtain the information has significantly exceeded the 30-day deadline 301 Where a case is referred to the Directorate of Intelligence and Investigation, it is usually because there is a link with possible criminal tax matters, or because the request deals with an individual that is not registered as a taxpayer in Indonesia Because of the nature of these cases, it may be expected that some additional time is needed to collect the information 302 A case which is referred to a local tax office may involve any type of information The information may either be already in the possession of the tax authorities or it has to be obtained from a taxpayer or a third party, eg a bank The Indonesian authorities have indicated that delays sometimes have occurred due to a lack of awareness at the level of the local tax office about the importance of international exchange of information Starting in 2013, the
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Indonesian authorities have organised several programmes to sensitise officers at the local tax offices to the importance of EOI It is recommended that Indonesia ensures that the authorities which collect the information for EOI purposes are aware of the importance of EOI 303 Once the responsible staff member at the Indonesian competent authority has received the information, he/she verifies the information against the information request Where the information is insufficient to meet the requirements of the request, additional information is requested and a partial reply is sent with the information that is available In other cases, the responsible staff member will prepare a letter to be sent to the requesting jurisdiction together with the requested information and the case is closed All correspondence with the requesting competent authority is reviewed by the Section Chief, the Deputy Director of Tax Treaty & International Tax Cooperation and the Director of Tax Regulation II, who also signs the letters According to the DGT Regulation, a response letter to the requesting jurisdiction with the requested information should be sent within 14 days of receipt of the information Throughout the process of information gathering, the responsible staff 304 member at the Indonesia competent authority, together with the Section Chief, are the persons primarily responsible for a case Where necessary, review and discussion with the Deputy Director of Tax Treaty & International Tax Cooperation and the Director of Tax Regulation II takes place Timelines can be monitored through the database to which all persons working on EOI cases have access However, follow up with the divisions which were asked to collect the information does not seem to have occurred systematically during the three-year review period According to the Indonesian authorities, this was mainly due to a lack of staff (see below under Resources) In particular in cases which were referred to a local tax office follow up was important as there was a lack of awareness at that level 305 Although the organisational procedures and accompanying deadlines are adequate to provide timely responses, in practice the deadlines have not been respected in many cases This seems to be partly due to a lack of awareness with the local tax offices which have to collect information, combined with a lack of staff at the Indonesian competent authority (see below under Resources) resulting in failures to follow up



Resources 306 The Section of International Tax Cooperation, which is responsible for handling EOI requests on a day-to-day basis, comprises one Section Chief and four staff members The Section is responsible for all international tax matters except negotiating DTCs and handling Mutual Agreement Procedures
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84 – COMPLIANCE WITH THE STANDARDS: ExCHANGING INFORMATION The heavy workload on the Section with limited staffing is one of the causes of the delays experienced in responding to EOI requests during the three-year review period It is also reported by the Indonesian authorities that there have been many staff changes in recent years, which meant that new staff members needed to be trained, which takes up time as well 307 In the second half of 2013 and the first half of 2014, additional staff was allocated to the Section of International Tax Cooperation, and the number of staff was increased from four to twelve It is recommended that Indonesia monitors that the resources allocated to its competent authority are sufficient to deal with all incoming EOI requests in a timely manner Training is mainly undertaken on the job In addition, staff members 308 and managers regularly attend training seminars on EOI organised by the Global Forum and the OECD Since 2013, Indonesia also participates in the Steering Group and the Peer Review Group and officials involved in EOI regularly attend the Peer Review Group meetings



Conclusion 309 In the three-year review period, delays have regularly occurred in Indonesia responding to EOI requests, resulting in response times which are mostly beyond 180 days Peers have confirmed that they experience delays in receiving information from Indonesia when making EOI requests Although in some cases interim replies were sent, Indonesia did not provide status updates to its EOI partners within 90 days of receipt of the request where appropriate, and is recommended to do so 310 The organisational process for handling incoming EOI requests, which is laid down in the DGT Regulation and an administrative manual, is in itself adequate for providing timely responses However, in practice deadlines have not been respected in many cases during the three-year review period This is partly due to the complex nature of some of the cases However, the lack of staff at the Indonesian competent authority combined with the lack of awareness at the level of local tax offices (which are responsible for obtaining a significant part of the information) are also important factors that have contributed to the delays It is recommended that Indonesia resolves both of these issues



Absence of unreasonable, disproportionate or unduly restrictive conditions on exchange of information (ToR C.5.3) 311 There are no specific legal and practical requirements in place which impose restrictive conditions on Indonesia’s exchange of information practice
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Determination and factors underlying recommendations Phase 1 determination This element involves issues of practice that are assessed in the Phase 2 review. Accordingly no Phase 1 determination has been made. Phase 2 rating Largely Compliant Factors underlying recommendations



Recommendations



During the three-year review period, Indonesia did not provide status updates to its EOI partners within 90 days where relevant.



Indonesia should provide status updates to its EOI partners within 90 days where relevant.



Although since 2013 the Indonesian authorities have organised several programmes to sensitise officers, there has been a lack of awareness to the importance of EOI at the level of local tax offices, which are responsible for collecting a significant part of the information for EOI purposes. This has caused delays in responding to EOI requests.



Indonesia should monitor the co-ordination procedures between the competent authority and local tax offices, and establish priority guidelines to sensitise local tax office staff regarding information exchange in order to respond to requests in a timely manner.



Although new staff was recently allocated to the Section responsible for EOI, the Indonesian competent authority was not adequately staffed to handle all incoming EOI requests in a timely manner during the three-year review period.



Indonesia should monitor that the resources allocated to its competent authority are sufficient to deal with all incoming EOI requests in a timely manner.



PEER REVIEW REPORT – PHASE 2 – INDONESIA © OECD 2014



SUMMARy OF DETERMINATIONS AND FACTORS UNDERLyING RECOMMENDATIONS – 87



Summary of determinations and factors underlying recommendations



Overall Rating PARTIALLY COMPLIANT Determination



Factors underlying recommendations



Recommendations



Jurisdictions should ensure that ownership and identity information for all relevant entities and arrangements is available to their competent authorities (ToR A.1) The element is in place. Phase 2 rating: Largely Compliant



Notwithstanding that monitoring and enforcement of the obligation to submit a tax return (which contains ownership and identity information in respect of all relevant entities) covers all incoming tax returns, the overall compliance with this obligation is low. In addition, limited monitoring and enforcement takes place of other obligations to keep or submit ownership and identity information.



Indonesia should ensure that its monitoring and enforcement powers are sufficiently exercised in practice to support the legal requirements which ensure the availability of ownership and identity information in all cases.



Jurisdictions should ensure that reliable accounting records are kept for all relevant entities and arrangements (ToR A.2) The element is in place. Phase 2 rating: Compliant
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Determination



Factors underlying recommendations



Recommendations



Banking information should be available for all account-holders (ToR A.3) The element is in place. Phase 2 rating: Compliant Competent authorities should have the power to obtain and provide information that is the subject of a request under an exchange of information arrangement from any person within their territorial jurisdiction who is in possession or control of such information (irrespective of any legal obligation on such person to maintain the secrecy of the information) (ToR B.1) The element is not in place.



Indonesia requires the name of the taxpayer to access information held by banks, and the name of the accountholder or the account number to access information on securities accounts held by custodians.



Indonesia should ensure that the identification requirements in its laws to access bank information and information on securities accounts held by custodians are in line with the international standard.



Phase 2 rating: Non-Compliant



In some cases, e.g. where an Indonesian taxpayer has already been audited for Indonesian tax purposes, only a limited range of compulsory powers is available to the Indonesian authorities to compel the production of information following an EOI request, which may lead to delays in obtaining the information.



Indonesia should reconsider the compulsory powers available to them to compel the production of information following an EOI request.



The rights and safeguards (e.g. notification, appeal rights) that apply to persons in the requested jurisdiction should be compatible with effective exchange of information (ToR B.2) The element is in place. Phase 2 rating: Compliant
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Determination



Factors underlying recommendations



Recommendations



Exchange of information mechanisms should allow for effective exchange of information (ToR C.1) The element is in place, but certain aspects of the legal implementation of the element need improvement.



A number of agreements signed more than two years ago have not yet been ratified by Indonesia.



Indonesia should take all necessary steps to bring its exchange of information agreements into force expeditiously.



The shortcomings identified in Part B of this report mean that Indonesia may not able to fully comply with the terms of its EOI arrangements with respect to its ability to access bank information or information regarding securities accounts in certain cases, although there is no similar impediment to access to information in other cases (see B.1).



Indonesia should amend its legislation in such a way that it can fully comply with the terms of its information exchange agreements.



Phase 2 rating: Largely Compliant The jurisdictions’ network of information exchange mechanisms should cover all relevant partners (ToR C.2) The element is in place.



Indonesia should continue to develop its EOI network with all relevant partners.



Phase 2 rating: Compliant The jurisdictions’ mechanisms for exchange of information should have adequate provisions to ensure the confidentiality of information received (ToR C.3) The element is in place. Phase 2 rating: Compliant The exchange of information mechanisms should respect the rights and safeguards of taxpayers and third parties (ToR C.4) The element is in place. Phase 2 rating: Compliant
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Determination



Factors underlying recommendations



Recommendations



The jurisdiction should provide information under its network of agreements in a timely manner (ToR C.5) This element involves issues of practice that are assessed in the Phase 2 review. Accordingly no Phase 1 determination has been made. Phase 2 rating: Largely Compliant



During the three-year review period, Indonesia did not provide status updates to its EOI partners within 90 days where relevant.



Indonesia should provide status updates to its EOI partners within 90 days where relevant.



Although since 2013 the Indonesian authorities have organised several programmes to sensitise officers, there has been a lack of awareness to the importance of EOI at the level of local tax offices, which are responsible for collecting a significant part of the information for EOI purposes. This has caused delays in responding to EOI requests.



Indonesia should monitor the co-ordination procedures between the competent authority and local tax offices, and establish priority guidelines to sensitise local tax office staff regarding information exchange in order to respond to requests in a timely manner.



Although new staff was recently allocated to the Section responsible for EOI, the Indonesian competent authority was not adequately staffed to handle all incoming EOI requests in a timely manner during the three-year review period.



Indonesia should monitor that the resources allocated to its competent authority are sufficient to deal with all incoming EOI requests in a timely manner.



PEER REVIEW REPORT – PHASE 2 – INDONESIA © OECD 2014



ANNExES – 91



Annex 1: Jurisdiction’s response to the review report 11 Indonesia would like to extend its sincere appreciation for the extraordinary work done by the Secretariat of the Global Forum, the Assessment Team, and all PRG Members throughout the course of Indonesia’s Assessment We are grateful for the constructive way in which the review was carried on It is hoped that the Global Forum will keep its role as a venue to promote transparency and effective EOI without neglecting the equal judgement principle and its function to provide assistance to all its members Likewise, as a member of the Global Forum, Indonesia will always respond all EOI requests with quality and reliability as it is our commitment to support the global effort on creating a better transparency and effective exchange of information in tax matters



11



This Annex presents the jurisdiction’s response to the review report and shall not be deemed to represent the Global Forum’s views
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Annex 2: List of all exchange-of-information mechanisms Exchange of information agreements signed by Indonesia as at May 2014, in alphabetical order: Jurisdiction



Type of EoI arrangement



Date signed/ extended



Date in force/Status



1



Albania



Multilateral Convention



Signed



In force in Albania



2



Algeria



Double taxation convention (DTC)



28 April 1995



8 December 2000



3



Andorra



Multilateral Convention



Signed



4



Anguilla**



Multilateral Convention



Extended



In force in Anguilla



5



Argentina



Multilateral Convention



Signed



In force in Argentina



6



Armenia



DTC



12 October 2005



7



Aruba*



8



Australia



Multilateral Convention



Extended



In force in Aruba



DTC



22 April 1992



14 December 1992



Multilateral Convention



Signed



In force in Australia



DTC



24 July 1986



1 October 1988



Multilateral Convention



Signed



9



Austria



10



Azerbaijan



Multilateral Convention



Signed



11



Bangladesh



DTC



19 June 2003



12



Belarus



DTC



19 March 2013



DTC



16 September 1997



7 November 2001



Multilateral Convention



Signed



Non amended convention in force since 1 December 2000 (amended convention not in force)



Multilateral Convention



Signed



In force in Belize



13



Belgium



14



Belize



11 July 2006
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Jurisdiction 15



Bermuda**



Type of EoI arrangement



Date signed/ extended



Tax Information Exchange Agreement (TIEA)



22 June 2011



Multilateral Convention



Extended



Date in force/Status



In force in Bermuda



16



Brazil



Multilateral Convention



Signed



17



British Virgin Islands**



Multilateral Convention



Extended



In force in the British Virgin Islands



18



Brunei



DTC



27 February 2000



14 August 2002



19



Bulgaria



DTC



11 January 1991



25 May 1992



20



Canada



DTC



16 January 1979



23 December 1980



Multilateral Convention



Signed



In force in Canada



21



Cayman Islands**



Multilateral Convention



Extended



In force in the Cayman Islands



22



Chile



Multilateral Convention



Signed



DTC



7 November 2001



Multilateral Convention



Signed



25 August 2003



23



China, People’s Republic



24



Chinese Taipei



DTC



1 March 1995



25



Colombia



Multilateral Convention



Signed



26



Costa Rica



Multilateral Convention



Signed



In force in Costa Rica



DTC



15 February 2002



16 March 2012



Multilateral Convention



Signed



27



Croatia



28



Curaçao*



December 1995



Multilateral Convention



Extended



In force in Curaçao



DTC



4 October 1994



26 January 1992



Multilateral Convention



Signed



In force in the Czech Republic



DTC



28 December 1985



29 April 1986



Multilateral Convention



Signed



In force in Denmark



DTC



13 May 1998



26 February 2002



29



Czech Republic



30



Denmark



31



Egypt



32



Estonia



Multilateral Convention



Signed



33



Faroe Islands***



Multilateral Convention



Extended



In force in the Faroe Islands



34



Finland



DTC



15 October 1987



26 January 1989



Multilateral Convention



Signed



In force in Finland
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Jurisdiction



Type of EoI arrangement



Date signed/ extended



Date in force/Status



DTC



14 September 1979



13 March 1981



Multilateral Convention



Signed



In force in France



Multilateral Convention



Signed



In force in Georgia



DTC



30 October 1990



28 December 1991



35



France



36



Georgia



37



Germany



Multilateral Convention



Signed



38



Ghana



Multilateral Convention



Signed



In force in Ghana



39



Gibraltar**



Multilateral Convention



Extended



In force in Gibraltar



40



Greece



Multilateral Convention



Signed



In force in Greece



41



Greenland***



Multilateral Convention



Extended



In force in Greenland



42



Guatemala



Multilateral Convention



Signed



TIEA



27 April 2011



Multilateral Convention



Extended



43



Guernsey**



44



Hong Kong, China



45



Hungary



46



Iceland



47



India



48



Iran



49



Ireland



50



Isle of Man**



51



Italy



52



Japan



53



Jersey**



54



Jordan



55



Kazakhstan



DTC



23 March 2010



1 January 2013 [eff.]



DTC



19 October 1989



4 February 1993



Multilateral Convention



Signed



Multilateral Convention



Signed



In force in Iceland



DTC



7 Augustus 1987



19 December 1987



New DTC



26 and 27 July 2012



Multilateral Convention



Signed



In force in India



DTC



30 April 2004



25 November 2010



Multilateral Convention



Signed



In force in Ireland



TIEA



22 June 2011



Multilateral Convention



Extended



In force in Isle of Man



DTC



18 February 1990



2 September 1995



Multilateral Convention



Signed



In force in Italy



DTC



3 March 1982



31 December 1982



Multilateral Convention



Signed



In force in Japan



TIEA



27 April 2011



Multilateral Convention



Extended



DTC



12 November 1996



Multilateral Convention



Signed



22 December 1998
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Jurisdiction



Type of EoI arrangement



Date signed/ extended



Date in force/Status



DTC



10 November 1988



3 May 1989



56



Korea, Republic of



Multilateral Convention



Signed



In force in Korea



57



Korea, Democratic People’s Republic of



DTC



11 July 2002



25 March 2004



58



Kuwait



DTC



23 April 1997



1 January 1999 [eff.]



59



Laos



DTC



7 September 2011



60



Latvia



Multilateral Convention



Signed



61



Liechtenstein



Multilateral Convention



Signed



62



Lithuania



Multilateral Convention



Signed



63



Luxembourg



64



Malaysia



65



Malta



66



Mexico



DTC



14 January 1993



Multilateral Convention



Signed



DTC



12 September 1991



10 March 1994 11 August 1992



Protocol



20 October 2011



Multilateral Convention



Signed



In force in Malta 28 October 2004



DTC



6 September 2002



Protocol



6 October 2013



Multilateral Convention



Signed



In force in Mexico



67



Moldova



Multilateral Convention



Signed



In force in Moldova



68



Mongolia



DTC



2 July 1996



1 January 2001 [eff.]



69



Montserrat**



Multilateral Convention



Extended



In force in Montserrat



70



Morocco



DTC



8 June 2008



1 January 2013 [eff.]



Multilateral Convention



Signed



71



Myanmar



72



Netherlands



73



New Zealand



74



Nigeria



75



Norway



76



Pakistan



DTC



1 April 2003



DTC



29 January 2002



31 December 2003



Multilateral Convention



Signed



In force in the Netherlands



DTC



25 March 1987



23 June 1988



Multilateral Convention



Signed



In force in New Zealand



Multilateral Convention



Signed



DTC



19 July 1988



16 May 1990



Multilateral Convention



Signed



In force in Norway



DTC



7 October 1990



28 February 1991
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Jurisdiction



Type of EoI arrangement



Date signed/ extended



77



Papua New Guinea



DTC



12 March 2010



78



Philippines



DTC



18 June 1981



20 May 1982



DTC



6 October 1992



25 August 1993



Multilateral Convention



Signed



In force in Poland 11 May 2007



79



Poland



80



Portugal



81



Qatar



Date in force/Status



DTC



9 July 2003



Multilateral Convention



Signed



DTC



30 April 2006



19 September 2007



DTC



3 July 1996



13 January 1999



Multilateral Convention



Signed



82



Romania



83



Russia



84



San Marino



85



Saudi Arabia



86



Serbia



DTC



28 February 2011



87



Seychelles



DTC



27 September 1999



20 April 2000



88



Singapore



DTC



8 May 1990



25 January 1991



Multilateral Convention



Signed



89



Sint Maarten*



Multilateral Convention



Extended



DTC



12 October 2000



30 January 2001



90



Slovak Republic



Signed



In force in the Slovak Republic



91



Slovenia



DTC



12 March 1999



Multilateral Convention



Signed



TIEA



25 September 2013



Multilateral Convention



Signed



Multilateral Convention



Signed



Multilateral Convention



17 December 2002



In force in Sint Maarten



Multilateral Convention



Signed



In force in Slovenia



DTC



15 July 1997



23 November 1998



Multilateral Convention



Signed



In force in South Africa



DTC



30 May 1995



20 December 1999



92



South Africa



93



Spain



Multilateral Convention



Signed



In force in Spain



94



Sri Lanka



DTC



3 February 1993



21 June 1994



95



Sudan



DTC



10 February 1998



1 January 2001 [eff.]



96



Suriname



DTC



14 October 2003



1 January 2014 [eff.]
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Jurisdiction 97



Sweden



Type of EoI arrangement



Date signed/ extended



Date in force/Status



DTC



28 February 1989



27 September 1987



Multilateral Convention



Signed



In force in Sweden



DTC



29 August 1988



24 October 1989



98



Switzerland



Multilateral Convention



Signed



99



Syria



DTC



27 June 1997



100 Tajikistan



DTC



28 October 2003



101 Thailand



DTC



15 June 2001



102 Tunisia



1 January 1999 [eff.] 23 October 2003



DTC



13 May 1992



12 April 1993



Multilateral Convention



Signed



In force in Tunisia 6 March 2000



DTC



25 February 1997



Multilateral Convention



Signed



Multilateral Convention



Extended



In force in the Turks and Caicos Islands



DTC



10 April 1996



9 November 1998



Multilateral Convention



Signed



In force in Ukraine



DTC



30 November 1995



8 November 1996



DTC



5 April 1993



14 April 1994



Multilateral Convention



Signed



In force in the United Kingdom



DTC



11 July 1988



30 December 1990



Multilateral Convention



Signed



Non amended convention in force since 1 April 1995 (amended convention not in force)



109 Uzbekistan



DTC



28 August 1996



11 November 1998



110 Venezuela



DTC



27 February 1997



18 December 2000



111 Vietnam



DTC



22 December 1997



10 February 1999



112 Zimbabwe



DTC



31 May 2001



103 Turkey 104



Turks & Caicos Islands**



105 Ukraine United Arab 106 Emirates 107 United Kingdom



108 United States



* Extension of the Multilateral Convention to the countries of the Kingdom of the Netherlands ** The Government of the United Kingdom declared, at various dates, that the United Kingdom’s ratification of the Convention as amended by its Protocol shall be extended to the territory of the Anguilla, Bermuda, the British Virgin Islands, Cayman Islands, Gibraltar, Guernsey, Jersey, the Isle of Man, Montserrat and the Turks and Caicos Islands *** Extension of the Multilateral Convention to the autonomous regions of the Kingdom of Denmark
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Annex 3: List of all laws, regulations and other material consulted



Commercial laws Advocate Law 2003 Civil Code 1847 Commercial Law 1847 Cooperative Law 2012 Corporate Documents Law 1992 Enterprise Compulsory Registration Law 1982 Foundation Law 2001 Government Regulation Number 63, 2008 Investments Law 2007 Limited Liabilities Companies Law 2007 Notary Law 2004 Regulation Minister of Justice and Human Rights Number M-01-HT01-10, 2007 State Owned Enterprise Law 2003



Financial sector laws Banking Law 1992 Capital Market Law 1995 Insurance Law 1992 Pension Fund Law 1992
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Prevention and Eradication of the Crime of Money Laundering Law 2010 Regulation Bank Indonesia Number 11_28_PBI_2009 Regulation Bank Indonesia 5/23/PBI/2003 Regulation Minister of Finance Number 84_PMK_012_2006 Regulation President of the Republic of Indonesia Number 9_2009



Taxation laws General Provisions and Tax Procedures Law 1983 Income Tax Law 1983 Regulation Director General of Taxes Number PER_67_PJ_2009 Regulation Minister of Finance Number 201_PMK_03_2007 Regulation Minister of Finance Number 60/PMK03/2014



Miscellaneous Formation of Law and Regulations Law 2004
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Annex 4: Persons interviewed during the on-site visit Officials from the Directorate General of Taxes, Ministry of Finance Officials from the Directorate of Intelligence and Investigations, Ministry of Finance Officials from the Directorate of Information Technology, Ministry of Finance Officials from the Directorate of Audit and Collections, Ministry of Finance Officials from the Directorate of Transformation of Business Process Officials from the Directorate of Effectiveness, Compliance and Revenue Officials from the Fiscal Policy Office, Ministry of Finance Officials from the Ministry of Law and Human Rights Officials from the Ministry of Cooperatives and Small and Medium Enterprises Officials from the Ministry of Trade Officials from Bank Indonesia (Central Bank) Officials from the Financial Services Authority Representative from the Central Jakarta Municipal Court Representatives from the Indonesian Notary Association
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