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Funa v. Agra GR No. 191644, June 30, 2006 Ponente: Justice Bersamin



Key words: Acting Secretary of Justice, Acting Solicitor General, ex officio, de facto officer



I. Terms functions of his position, no appointive official o Ex officio – from office or by virtue of office shall hold any other office or employment in the Government or any subdivision, agency or o De facto officer – one who derives his instrumentality thereof, including governmentappointment from one having colorable authority owned or controlled corporations or their to appoint, if the office is an appointive office, and subsidiaries. whose appointment is valid on its face II. o Sec 13 Article VII: III. Reliefs Sought The President, Vice-President, the Members of  Special civil action for certiorari and prohibition to the Cabinet, and their deputies or assistants shall not, unless otherwise provided in this assail designation of respondent then Acting Sec of Constitution, hold any other office or employment Justice as concurrently the Acting Solicitor General during their tenure. They shall not, during said IV. tenure, directly or indirectly practice any other V. Facts profession, participate in any business, or be  In March 1, 2010 PGMA appointed Hon. Alberto C. financially interested in any contract with, or in Agra as Acting Secretary of Justice. 4 days any franchise, or special privilege granted by the thereafter, she also appointed Agra as Acting Government or any subdivision, agency, or Solicitor General in a concurrent capacity. instrumentality thereof, including government Respondents argue that an appointment, to be owned or controlled corporations or their covered by the constitutional prohibition, must be subsidiaries. They shall strictly avoid conflict of regular and permanent, instead of a mere interest in the conduct of their office. designation And that, he was only acting in a o Sec 7 Par (2) Art IX-B temporary capacity. Unless otherwise allowed by law or the primary LEANO | 1C
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Petitioner contends that appointments were prohibited under Sec 13 Art VII of the 1987 Constitution because the provision does not distinguish between an appointment or designation of a Member of the Cabinet in an acting or temporary capacity. Furthermore, he insists that the position of Solicitor General is not an ex officio position in relation to position of Sec of Justice. VI. VII. VIII. Issue/s and Held  W/N designation of Agra as the Acting Secretary of Justice, concurrently with his position of Acting Solicitor General, violate the constitutional prohibition against dual or multiple offices for the Members of the Cabinet and their deputies and assistants o YES. Being designated as the Acting Secretary of Justice concurrently with his position of Acting Solicitor General, Agra was undoubtedly covered 



by Section 13, Article VII. The Court further ruled that to hold an office means to possess or to occupy the office, or to be in possession and administration of the office, which implies nothing less than the actual discharge of the functions and duties of the office and that the Constituition makes no reference to the nature of appointment or designation o Moreover, Agra’s designation as the Acting Secretary of Justice was not in an ex officio capacity. Powers and functions of the OSG are neither required by the primary functions nor included by the powers of the DOJ, and vice versa. o All official actions of Agra as a de facto officer of his the subsequent position were presumed valid, binding and effective as if he was the officer legally appointed and qualified for the office. IX. X.
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