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Short Description

Land Law Notes...



Description


LAND, INTERESTS IN LAND AND THEIR AQUISTION



1.



The Interests in land Capable of Being Legal Estates or Interests



s.1 of the Law of Property Act (1925) (1) The only estates in land which are capable of subsisting or of being conveyed or created at law are (a) An estate in fee simple absolute in possession; (FREEHOLD) (b) A term of years absolute (LEASEHOLD). (2) The only interests or charges in or over land which are capable of subsisting or of being created at law are (a) an easement, right, or privilege in or over land for an interest equivalent to an estate in fee simple absolute in possession or a term of years absolute; (b) a rentcharge in possession issuing out of or charged on land being either perpetual or for a term of years absolute; (c) a charge by way of legal mortgage; (d) and any other similar charge on land which is not created by an instrument; (e) rights of entry exercisable over or in respect of a legal term of years absolute, or annexed, for any purpose, to a legal rentcharge. (3) All other estates, interests, and charges in or over land take effect as equitable interests.



2.



Contracts to Transfer or Create an Interest (Legal OR Equitable)



s.2 of the Law of Property (Miscellaneous Provisions) Act (1989) (1) A contract for the sale or other disposition of an interest in land can only be made in writing and only by incorporating all the terms which the parties have expressly agreed in one document or, where contracts are exchanged, in each. (2) The terms may be incorporated in a document either by being set out in it or by reference to some other document. (3) The document incorporating the terms or, where contracts are exchanged, one of the documents incorporating them (but not necessarily the same one) must be signed by or on behalf of each party to the contract. (5)



This section does not apply in relation to (a) a contract to grant a lease as is mentioned in section 54(2) of the Law of Property Act 1925 (short leases)



Walsh v. Lonsdale (1882) Mr Lonsdale agreed to lease Mr Walsh a mill for seven years. Rent varied with the number of looms being operated, but there was a minimum dead rent paid yearly in advance on demand. The lease was not in fact granted, yet Mr Walsh moved in and began paying rent quarterly. Mr Lonsdale demanded payment in advance and levied distress for non-payment of rent. If the terms of the agreement were enforceable, then Mr Lonsdale had acted lawfully. The Court of Appeal held that as it now had jurisdiction to apply equitable principle, it would regard that as done which ought to be done, and so the lease had been effective in absence of the formality RATIO = a specifically performable agreement to create or transfer a property right will be good in equity, even if not finally effective in law… ‘Equity regards as done that which ought to be done’



3.



Creating or Transferring a Legal Estate or Interest



s. 52 of the Law of Property Act (1925) (1) All conveyances of land or of any interest therein are void for the purpose of conveying or creating a legal estate unless made by deed. (2) This section does not apply to: (c) surrenders by operation of law, including surrenders which may, by law, be effected without writing; (d) leases or tenancies or other assurances not required by law to be made in writing; (g) conveyances taking effect by operation of law;



s. 1 of the Law of Property (Miscellaneous Provisions) Act 1989 (2) An instrument shall not be a deed unless (a) it makes it clear on its face that it is intended to be a deed by the person making it or, as the case may be, by the parties to it (whether describing itself as a deed or expressing itself to be executed or signed as a deed or otherwise); and (b) it is validly executed as a deed by that person or, as the case may be, one or more of those parties. (3) An instrument is validly executed as a deed by an individual if, and only if (a) it is signed (i) by him in the presence of a witness who attests the signature; or (ii) at his direction and in his presence and the presence of two witnesses who each attest the signature; and (b) it is delivered as a deed by him or a person authorised to do so on his behalf.



Land Registration Act (2002) (i)



Dispositions Involving Unregistered Estates s.4 & 5 provide dispositions that trigger compulsory first registration of an estate (the list is quite comprehensive) s. 6 states that: ‘if the requirement of registration applies, the responsible estate owner, or his successor, in title, must, before the end of the period for registration, apply to the registrar to be entered as the proprietor of the registered estate… the period of registration is two months’



(ii)



Dispositions Involving Already Registered Estates s.27(2) provides for ‘dispositions which are required to be completed by registration’ Schedule 2 states that: ‘In the case of a transfer of whole or part, the transferee, or his successor in title, must be entered in the register as the proprietor’



Exception 1: Some Leases do not require Registration Sch 3 para 1 LRA 2002 ‘Registration is only required if ◦ ◦



Lease exceeds 7 years from date of grant and for valuable or other consideration OR of any length but taking effect in possession more than 3 months after the grant.’



Exception 2: Some Short Oral Leases do not require Registration s 54(2) Law of Property Act 1925 ‘Nothing in the foregoing provisions of this Part of this Act shall affect the creation by parol of leases taking effect in possession for a term not exceeding three years (whether or not the lessee is given the power to extend the term) at the best rent which can be reasonably obtained without taking a fine.’



The Proprietary Consequences of Non-Compliance (i)



Estates not Previously Registered - (s.7 LRA 2002) (1) If the requirement of registration is not complied with, the transfer grant or creation becomes void as regards the transfer grant or creation of a legal estate. (2) On the application of sub-section (1) - in a case falling within section 4(1) (a) or (b), the title to the legal estate reverts to the transferor who holds it on bare trust for the transferee, and in a case falling within section 4(1)(c) to (g), the grant or creation has the effect as a contract to grant or create the legal estate concerned.



(ii)



Estates Already Registered - (s. 27(1) LRA 2002) (1) If a disposition of a registered estate or charge is required to be completed by registration, it does not operate at law until the relevant registration requirements are met.



(iii)



Equity May Step In - Walsh v Lonsdale if A tries to sell the legal fee simple to B but does not use a deed, as long as you meet the equitable formalities an equitable interest will arise. The transferor holds on trust for the transferee.



4.



Transferring or Creating an Equitable Interest



s. 53(1) Law of Property Act 1925 (1) Subject to the provisions hereinafter contained with respect to the creation of interests in land by parol (a) no interest in land can be created or disposed of except by writing signed by the person creating or conveying the same, or by his agent thereunto lawfully authorised in writing, or by his will, or by operation of law; (b) a declaration of trust respecting any land or any interest therein must be manifested and proved by some writing signed by some person who is able to declare such trust or by his will; (c) a disposition of an equitable interest or trust subsisting at the time of the disposition, must be in writing signed by the person disposing of the same, or by his agent thereunto lawfully authorised in writing or by will s.53 (2) Law of Property Act 1925 (2) This section does not affect the creation or operation of resulting, implied or constructive trusts.



5.



Cases



North Eastern Properties Ltd v Coleman & Quinn Conveyancing [2010] The buyer was purchasing eleven flats and a discount of 10% had been agreed. The buyer asked for 8% of the discount to be shown in the contract and 2% to be invoiced directly by the buyer to the seller, so the latter was not to be part of the contract for sale. After several other things had gone wrong the buyer then argued, pursuant to s.2 (1) of the 1989 act that there was no valid contract because the term relating to the 2% had been omitted. The court found this ‘an unattractive submission’. The difficulty here is that people who change their minds half way through proceedings try and find clauses that have been omitted to avoid having to go through with the contract. Mindful of this, the court held that it had been agreed that the 2% clause should be omitted and that the land contract was not conditional on it. Furthermore, there was an entire agreement clause which meant that the written contract was the entire contract and the parties could not rely on other discussions or other documents from elsewhere. As Lord Justice Longmore said ‘it is no business of the courts to tell them that they do not mean what they have said.’ Firstpost Homes Ltd v Johnson and Others [1995] The parties disputed whether a contract had been made. The proposed contract was contained in a letter and a plan but only the plan was signed by both parties. It was held that the requirements of Section 2 had not been satisfied because it was the letter which contained the contract which referred to the plan and incorporated it and it was the letter which under Section 2 had to be signed. It was further held that a typed signature is insufficient for a land contract. ‘The point is a short one and largely one of first impression, though in considering whether the two sheets of paper are one document or two for the purposes of s 2 of the 1989 Act it is important to bear in mind that the section expressly contemplates that one document may incorporate the terms of a second document by reference. It seems to me that the natural way of looking at the letter enclosing the plan, to use the significant language of the letter, is to treat the letter alone as one document and the plan as another document, the terms of which are incorporated in the letter…in modern English usage, when a document is required to be 'signed by' someone, that means that he must write his name with his own hand upon it.’
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