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Short Description

"El gran juicio del Amianto" es el más largo y más complejo de los casos vistos en un Tribunal C...
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The International Ban Asbestos Secretariat (IBAS) was established in 1999; it is an independent nongovernmental organization which has two objectives: a worldwide ban on asbestos and justice for all asbestos victims. IBAS monitors, analyzes and disseminates news received from the ever-expanding network of individuals and groups involved in the international movement against asbestos, as well as information from legal, medical and industry sources. IBAS produces written material and organizes conferences to raise the profile of asbestos issues. The work of IBAS is coordinated by Laurie Kazan-Allen; more information is available on the website: http://www.ibasecretariat.org/
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Preface I first learned of asbestos in 1982, when my husband developed the disease, mesothelioma, which in a few months led to his death. Mario worked at the Casale Monferrato Eternit factory, but none of the other victims in my family worked there: not my sister, my cousin, my nephew, nor my daughter Rosa who died within six months of diagnosis in 2004. Since then my life has been dedicated to the fight against asbestos. Despite my 82 years I want to be at the forefront of the campaign that started in Casale during the late 1970s. I am president of the victims’ association for our community: AFeVA. We have three priorities in our struggle: scientific research, decontamination and justice. Our aim is to restore the dignity of the suffering victims, and to ensure there will be no more asbestos victims in the future, neither in our area nor around the world. It is important that we now take stock of our three decades of experience in the fight against asbestos. The many positive results of our struggle have been possible thanks to untiring groundwork by the CGIL union which was later supported by all segments of the broader civil society: medical doctors and environmentalists as well as a large part of the general population. The 18 th annual competition for the “Cavalli” Award – featuring school projects on environmental health awareness – involved more than 1200 children from 40 schools; reassuring us that knowledge of the risks of asbestos exposure and of the tragedy we have suffered will endure in our locality in future years. The beginning of the trial against the owners of the Eternit company in Turin on December 10th, 2009 led me to realize how far we had come in our quest for justice. This criminal case involves more than 1700 victims from our community, workers and citizens; for their killing, the Prosecutor calls for a sentence of 20 years. But my reflections on our progress are tinged with bitterness; sentencing the culprits is not the end of the story, we need to continue our efforts. Research has not yet yielded the results we hoped for; even after three decades, patients are dying much as before: subject to the same inexorable fate, suffering the same pain, their survival limited by virtually the same timespan. Thirty years after the peak of asbestos-cement production in Italy, and more than twenty years since the closure of the Italian Eternit plants, we’re witnessing in Casale Monferrato a tragic continuance of new victims: over 40 per year in a town of 35,000 citizens. And they are ever younger; often parents with young children. I fear that local victims will continue to be numerous in the distant future if we don’t dedicate ourselves fully to reversing this lethal trend. Another source of bitterness concerns decontamination projects, for which resources are lacking. Although the factory itself was decontaminated (before finally being demolished in 2006), as have all public buildings in Casale, other restitution work remains uncertain; there is a lack of continuity and not all areas are treated equally. In the early years of decontamination, operations were going ahead with more urgency and thoroughness. Many years have passed since then – it was 1995 when the greatest efforts were made – and we seem to have missed the opportunity to turn the practices adopted then into a standard for every contaminated area. Despite the many deaths that we have already suffered we haven’t yet learned how to solve the problem at its root, that we must make a daily commitment to all aspects of the fight against asbestos. We have thrown ourselves into the task of achieving the trial, with stubbornness and determination, for
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so long, as have all the prosecutors who have set up the lawsuit, and with so much skill, consistency and humanity, to charge the Eternit owners with permanent environmental disaster. But this commitment is not enough: decontamination operations are stalled and scientific research is making slow progress. In addition, asbestos continues to be extracted and traded in many countries around the world, as if our direct experience of tragedy counts for nothing, cannot teach anything to those who today continue to expose others to asbestos. Since the beginning of the trial, I hoped that our victims had not died in vain and that justice would be done. So far, the progress of the trial has given us great hope: Prosecutor Guariniello and his colleagues have inspired us with great confidence; while Judge Casalbore has always been respectful, with constant attention to every detail of the hearings. Despite the pain recalled by witnesses’ words and the defence’s arguments, our trust in justice has never left us. Our battle is a battle for civil justice, not a request for economic compensation. The case against Eternit has been our battlefield, its result will have far and deep repercussions. We believe that, despite all the human and financial resources invested by the defendants to exculpate themselves, recognition of our suffering will lead to an exemplary sentence. To all the victims of asbestos, and those living where it is still mined, processed and traded, I wish with all my heart that you can eradicate all traces of asbestos risk; and that you can do it with the same awareness and determination we had in Casale over the past thirty years. And I therefore hope that the peak achievement of our commitment, the international criminal trial in Turin, can become a common heritage for everyone working internationally to combat the scourge of asbestos. To all those communities with which we feel intimately linked and with whom we share pain and fate, from Widnes in the UK, to Paray le Monial in France, from Sarnia in Canada to Osasco in Brazil and many others, go our thoughts and the friendly embrace of our association.



Photo from documentary: Dust - the Great Asbestos Trial.



Romana Blasotti Pavesi Presidente, Associazione famigliari e vittime amianto di Casale Monferrato (AfeVA) June 2011
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INTRODUCTION Laurie Kazan-Allen*



“The Great Asbestos Trial” is the largest and most complex asbestos case ever heard in a European criminal court (see this monograph, Chap. 6). The Turin proceedings are “great” in all senses of the word, in the: number of aggrieved parties, legal representatives, municipalities, issues and worksites involved; prolonged duration of the trial; fundamental legal concepts explored; decade of painstaking and meticulous research required to bring the defendants to court; expectations of the bereaved that the verdict will recognize the cataclysmic nature of the crimes committed. In the dock are former executives from the Swiss and Belgian Eternit Groups, enterprises which exerted control over operations at Italian asbestos-cement factories. Industrialists Stephan Schmidheiny (Switzerland) and Baron Louis de Cartier de Marchienne (Belgium) are accused of causing permanent environmental disaster and failing to comply with safety rules. Should they be found guilty, they could face a twenty-year sentence for their role in the asbestos tragedies in Casale Monferrato (Alessandria), Cavagnolo (Turin), Rubiera (Reggio Emilia), Bagnoli (Naples) and Siracusa (Sicily). That this lawsuit has achieved an iconic status both in Italy and abroad is a reflection of the universal principles under consideration. Is there, indeed, a human right to life, one which takes precedence over shortcuts that speed up manufacturing output and minimize production costs? Can individuals be held liable for the effects of commercial operations that endanger life and pollute the environment? The Turin trial marks a “judicial turning point in the international history of cases against asbestos industrialists. It targets the strategic behaviour of a few heads of multinational asbestos firms, those who organized the international-scale disinformation campaign on the health effects of asbestos that led to disaster not only in Italy but everywhere that asbestos was being used” (Chap.9). The proceedings, which began on December 10, 2009, were the culmination of fifty years of direct action by the workers from the Eternit Casale Monferrato factory who took “critical ownership of the reality of work… produced alliances between workers and scientists… [and] challenged the establishment’s take on reality” (Chap. 7). The practical and political support provided by trade unions and labor federations were of fundamental importance in helping shape public perception regarding Eternit’s responsibility for the asbes-



tos epidemic. The sustained commitment of the leaders and members of AfeVA (the Associazione famigliari e vittime amianto di Casale Monferrato – the Association of families and asbestos victims of Casale Monferrato) was decisive in the creation of the grassroots movement that sustained the long “struggle for justice, decontamination, research” (Chap. 6). Demonstrations, memorial services, public meetings and vigils mounted by the Casale Monferrato campaigners ensured that the Eternit scandal remained an issue high on the political and social agenda. The campaign’s flags, in the Italian colors of green, white and red, with the slogan “Eternit: Giustizia!” (Eternit: Justice) bedecked shop windows, balconies and public spaces throughout the town. The ubiquity of this image was a visual manifestation of the deep-seated and widespread backing for the victims’ battle for justice as were the crowds of local people who attended each hearing of the Turin trial. For the people of Casale Monferrato, the legal proceedings represented their day in court: a point in time when the faceless executives they held responsible for the deaths of their loved ones were named and shamed. The judicial hearings have exposed: “an economic system that allowed easy profits to be made, with those making such profits apparently impervious to the harm they were inflicting on workers and communities” (Chap. 6). They have also revealed the lengths to which Eternit would go to preserve its “good name.” Documents seized by police from the Milan office of GCI Chiappe Bellodi Associates, the public relations company retained by Eternit, revealed the existence of a “super-web of Eternit-paid advisors,” who orchestrated a meticulous defense strategy to exert maximum control over “the Casale issue” (Chap 11). Vast financial resources were at the disposal of the spin doctors who recruited personnel from Eternit AG, Eternit S.p.A., the Swiss Eternit Group and Nueva Ltd., as well as independent experts and contractors as required to roll out the corporate communication plan. Crucial to the operational effectiveness of the Bellodi network was the input from “local PR correspondents,” spies recruited by the company to infiltrate AfeVA. The Italian legal system within which this case has been mounted presents a real challenge to those of us from common law countries like England, India, the U.S, Canada and Australia where the asbestos-injured pursue civil claims for compensation. The fact that the Turin



* Co-editor of this publication Laurie Kazan-Allen is the Coordinator of the International Ban Asbestos Secretariat (IBAS).
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Photo from documentary: Dust - the Great Asbestos Trial



Bruno Pesce, Romana Blasotti Pavesi and Nicola Pondrano, pictured in 2009



proceedings, initiated by Public Prosecutor Raffaele Guariniello, incorporated a massive civil lawsuit enlarged both the complexity of the case and the numbers of parties involved. The possibility that defendants could effectively buy themselves more lenient sentences by doing deals with claimants is a difficult concept to comprehend as well as a bitter pill to swallow (Chap. 9, Appendix). Despite its drawbacks, the Italian legal system has been just about the only one to have imprisoned business executives for toxic corporate crime (Chap. 10). Given the multifactorial nature of the Turin proceedings, the administrative nightmare of organizing evidence collected in over ten years of research, the technical hiccups (Chap. 10) and the limited time available – the 66 hearings were only held one or two days a week – reaching the end of the trial was an achievement in and of itself. The respectful attitude of the presiding judges towards the injured, the thorough preparation of Prosecutor Guariniello and his team and the input from a multinational team of legal advisors and experts have encouraged the victims’ hopes that an “exemplary sentence” will be handed down on February 13, 2012. Eternit: Status and Modus Operandi The Eternit group of companies was “probably the largest manufacturer of asbestos cement in the world.”1 The totality of all global Eternit interests was so wealthy, powerful and influential that Eternit certainly deserved a status equal to that enjoyed by the other global asbestos Goliaths: the Johns Manville Corporation (US) and Turner & Newall Ltd. (Britain). Indeed, it 1



was Eternit which pioneered the historic alliances that enabled the asbestos-cement industry to flourish throughout the 20th century. In 1929 Ernst Schmidheiny, of Eternit Switzerland, established an organization designed specifically to advance the interests of asbestos-cement producers; the birth of the SAIAC Cartel was a pivotal moment in the history of the industry. SAIAC members agreed to exchange technical knowledge, centralize research activities, standardize product ranges and organize the export business (Chap. 1). Working together SAIAC members divided up global markets, pressurized national governments, fixed retail prices, and extracted favourable business terms from asbestos producers. Describing the international Eternit scene during the 1920s and 1930s, Swiss journalist Werner Catrina wrote that it “resembled a clan in which some members were married to each other, while others were related or had become friends as a result of their common interests.” The recognition of the mutuality of commercial and personal interests amongst asbestos-cement stakeholders was extremely important to the industry’s future success. The family connections, friendships, shared financial investments, periodic meetings and joint commercial ventures which cemented the personal relationships of the global asbestos elite were diligently exploited to safeguard the industry’s interests. Long before the internet age, Eternit personnel had easy access to decision-makers within as well as outside their own spheres of influence. So, when Turner & Newall Ltd. (T&N) began placing labels on asbestos sacks mentioning the cancer risk, something had to be done.



Evidence given by Eternit Building Products Limited to the (British) Advisory Committee on Asbestos, 1976.
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Etienne van der Rest, director of Eternit Belgium, 2 complained to T&N’s Director of Personnel and External Relations H.D.S. Hardie in a letter beginning “Dear Harry.”3 Referencing the protracted negotiations by asbestos stakeholders over the wording for “a suitable text to be placed at the bottom of the [asbestos sack] label,” van der Rest reminded Hardie that it had been agreed that companies “were not to mention on the label the risk of cancer, but only to say that an incorrect use of the product could be harmful to health.” T&N’s deviation from the rule book was a “disappointment,” with potentially serious consequences. Van der Rest speculated about the imposition of EEC industry regulations such as the mandatory provision of “a skull and crossed bones (sic) label…” on bags of asbestos fibre. The association of asbestos with a symbol universally understood to denote poison would not be good for sales. Concluding the letter, Van der Rest challenged Hardie to explain the decision regarding the new T&N wording in order that he may “defend the position of Turner (sic) towards all those who criticise her rather severely…” Rigorous compliance with the Eternit party line is a theme which permeates this monograph. An example of the strict control exerted by high-level executives throughout the Eternit empire is the discipline enforced by public relations spin doctors tasked with keeping the evolving Eternit asbestos scandal below the radar in Italy (Chap. 11). A “PR Bible,” designed to “guarantee that everything is and will be under control,” was meticulously implemented: “The strategic orientation of our PR-policy has been carefully devised and laid down over the years. I think it is valid and should not be altered,” wrote Milan-based consultant Guido Bellodi. While the efforts to deal with the situation in Casale Monferrato were undertaken primarily by persons working on behalf of Swiss Eternit interests, corporate authoritarianism was also rife in the Belgian Eternit Group, which in 1995 became the Etex Group. A 53page document issued in January 2000 entitled: Corporate Identity Guidelines for Etex Group Affiliated Companies lays down exacting rules for the use of logos, typefaces, layouts, and colors in company letterheads, business cards, advertising, websites, exhibitions, technical documentation internal documents and emails in all 150 Etex companies in 37 countries across five continents. “The rules are pretty straightforward,” wrote Paul van der Straten Waillet, Etex Marketing and Com2It is



munications Director, “but they must be applied in every case and in every company.”4 That the two examples cited in the paragraph above are from the 21st century, a time when even former asbestos magnates had reinvented themselves as philanthropists and environmental gurus (Chap. 3), suggests the existence of a continuity of approach characterized by centralized decision-making and micromanagement. It is hard to believe that knowledge of the asbestos hazard available to the Eternit hierarchy as early as 1931 was not disseminated to others in the Eternit and SAIAC networks. In April 1950, a letter from the General Secretary of Eternit S.A. (Belgium) informed SAIAC that: “You will remember that we ourselves have already drawn your attention to asbestosis, through our letter of 15 May 1931. In 1933 we received the report of Dr E.R.A. Merewether… and since then we have been continually occupied with precautionary measures… It is clear that the general interest requires control measures wherever there is danger.”5 It appears that this letter was one of a series about the dangers of exposure to asbestos. One month earlier (March 13, 1950) the Secretary of SAIAC had written to N.V. Eternit in Amsterdam referring to previous correspondence from Holland on the subject of asbestosis and confirming the cartel’s plans to instigate an enquiry amongst its members regarding their experience with asbestosis. The facts as they are known present us with something of a conundrum. From the available documentation, it is clear that Eternit executives at company headquarters were aware of the risks asbestos exposure posed to human health eighty years ago and that “Eternit companies kept each other informed…”6 It is also clear that Eternit had a proclivity to regulate all aspects of corporate policy, behaviour and activity. How then could occupational safety and health, an incredibly important aspect of corporate policy, be left to the whim of unit mangers and individual foremen. The most likely answer is that it was not – that the failures to adopt safer working practices, install adequate ventilation and in-



of interest to note that the mother of Eternit director Etienne van der Rest was Marguerite van der Rest, née Emsens, a daughter of the Belgian asbestos entrepreneur Alphonse Emsens. http://www.tv3.cat/multimedia/pdf/3/7/1297090719573.pdf 3 Letter from E. van der Rest, Eternit, Kapelle-op-den-Bos, 5th March 1980 to H.D.S. Hardie, Turner & Newall Ltd., Manchester. 4Eternit Archive: Box 9, 4087-4137. 5 See Chap. 1 Appendix: translation of letter from Eternit S.A. (Belgium) to SAIAC, dated April 14, 1950; original version in French. 6Ruers B and Schouten N. The Tragedy ofAsbestos: Eternit and the consequences of a hundred years of asbestos cement. May, 2006. Socialist Party (Netherlands).
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troduce technological innovations to protect the workforce were a result of decisions taken at the highest levels of the company. Public Prosecutor Raffaele Guariniello believes that “key decisions were not made in Italy but at the Company’s headquarters [in Switzerland and Belgium], and therefore they applied to their global asbestos empire, not just to Italian plants but to all interests under the control of the majority shareholders" (Chap. 8). Asbestos Superstars Within the Eternit galaxy, no stars shone brighter than those of the Schmidheiny (Switzerland), Emsens (Belgium) and Cuvelier families (France) (Chap. 2), leading lights of their countries’ ruling classes. Their elevated status brought multiple benefits amongst which were cultural, educational, social and financial ties to politicians, bankers, lawyers, journalists and others whose actions determined their countries’ commercial climate, legislative program and social agenda. The wealth, political power, financial authority and media influence of individual members of these clans were substantial; the collective muscle of the asbestos-cement royalty was almost irresistible. Long-time Eternit observer Adrian Knoepfli noted in his paper the “Schmidheiny Family Imperium” that the Schmidheinys constituted the “best known business dynasty of Switzerland.” “In the heyday of asbestos production,” Knoepfli writes “the Schmidheinys controlled Eternit factories in sixteen countries, employing 23,000 workers, and they owned interests in factories, through their stake in the Belgian Eternit group (belonging to the Emsens family), in another sixteen countries” (Chap. 2). Billionaire Stephan Schmidheiny, whose personal fortune was enlarged by profits from the Swiss Eternit Group’s asbestos-cement operations, nowadays writes about “green capitalism,” “corporate responsibility,” and “sustainable development” (Chap. 3). Schmidheiny’s charitable works as “one of the most generous philanthropists in Latin America” and his efforts to save the planet do not ease the distress of those who contracted asbestos-related diseases from exposure to Eternit asbestos. In an interview Schmidheiny gave to David Bank, a reporter from the Wall Street Journal, this issue was discussed. Bank wrote: “Mr. Schmidheiny says it’s not his responsibility to compensate injured workers. Swiss employees can seek help from that company’s workersinsurance agency, he says, while workers else-



where can make claims against the companies that have acquired Mr. Schmidheiny’s stakes. ‘In almost all cases where we sold, there is a solvent big company capable of taking care of things,’ he says. For workers with nowhere else to turn, Mr. Schmidheiny has promised to address individual claims ‘on a humanitarian basis.’”7 While Stephan Schmidheiny made a tactical withdrawal from the asbestos industry, people around the world possessed intimate reminders of their connection to the Schmidheiny Imperium in the asbestos fibres embedded within their respiratory systems. “Thousands of people have been exposed to asbestos in plants in Europe, the Middle East, Africa and Latin America in which the Schmidheinys once held ownership interests.”8 The long latency period for asbestos-related diseases, typically 10-50 years from exposure to disease onset, means that people dying from asbestos-related diseases now (2012), were more likely than not hazardously exposed to asbestos before Stephan Schmidheiny “shed most – but not all – of his family’s asbestos operations.”9 A Global Perspective on the Humanitarian Disaster Caused by Eternit While the focus of this book is on the Casale Monferrato disaster and the forces which coalesced to bring to trial former asbestos businessman for their alleged roles in causing it, the tragedy of Italy’s asbestos dead is one replicated wherever Eternit asbestos-cement plants existed. Papers in this monograph about manufacturing operations in Italy, Brazil, France, Belgium, the Netherlands, Denmark and Japan document the determination of global and national Eternit companies to prioritize corporate profits while neglecting occupational safety. How else could you explain the fact that as late as 1995, bags of raw asbestos were opened with a knife and manually emptied into a mixer at the Eternit plant in Thiant, France (Chap. 15). For decades, it was common practice for Eternit executives to use medical information on workers’ asbestos-related illnesses to the company’s advantage whilst denying knowledge of diagnoses to the individuals involved and government authorities. Danish historian Kurt Jacobsen reports that from the mid-1950s the incidence of asbestosis amongst workers at Dansk Eternit grew steadily. “The workers, however, were not informed – at least only a few of them – and neither was the public” (Chap. 17). Japanese Eternit workers were given “no explanation of the hazardous aspects of asbestos or education for avoiding diseases… In addition, the company made workers take



7 Bank



D. Moral Fiber: Billionaire Activist On Environment Faces His Own Past – An ‘Eco-Efficiency’ Advocate Swiss Magnate Confronts Questions on Asbestos – Mr. Schmidheiny’ s Conscience. September 12, 2001. The Wall Street Journal. http://www.pitt.edu/~mitnick/EBEweb/MoralBillActivEnWSJ12_9_02.html 8 Ibid. 9 Ibid.
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their work clothes back to their houses” (Chap 18). A 2011 verdict from a Brussels civil court confirms the efforts made by the Belgian Eternit company to “belittle the health dangers of asbestos and to cover up the facts… [when it] knew with surety that exposure to asbestos involved a serious risk for the development of diseases such as asbestosis, lung cancer and mesothelioma” (Chap. 16). Throughout the Eternit empire, it was routine for executives to manipulate government agendas to forestall the introduction of protective measures and the adoption of asbestos bans. Despite the fact that cases of asbestos-related diseases were diagnosed amongst Eternit workers in the Netherlands in 1956, 1972, 1975, 1981, and 1982, “in none of these cases did Eternit publish any information outside the firm. None of the victims was able to establish Eternit’s liability” (Chap. 14). The struggle by Dutch Eternit victims to obtain compensation is referred to by Bob Ruers as “the double agony”: the legal agony on top of the medical one. Avoiding liability for asbestos decontamination costs was another preoccupation of Eternit personnel. When the Italian Eternit company declared bankruptcy in 1986, “the Casale Eternit plant was abandoned with all its poisonous contents…” (Chap. 5). Current estimates for the decontamination of the town of Casale Monferrato exceed €160 million; to date, neither the Swiss nor the Belgian Eternit Groups has paid to clean up the former industrial site, local buildings, the polluted Po River or contaminated soil. When all else failed, Eternit’s policy was to attack the credibility of its critics; Eternit executives in Casale “denied that asbestos caused mesothelioma for years and dismissed as subversive, union battles in defence of workers’ health” (Chap. 5). Nothing is as eloquent as the words of the victims in conveying the horrific reality created by Eternit’s negligent behaviour. French asbestos widow Mireille Wuilbeaux wrote that after years of ill health her husband, who had worked for 42 years at Eternit’s asbestos-cement factory in Thiant, had been diagnosed with mesothelioma in October 2001: “Hell started then: chemotherapy, repetitive pleurisies, more and more frequent draining. From January 2005, my husband had nodules which required irradiation, radiotherapy. Then, in April 2005, a new scan and, an ice shower, the diagnosis of lung cancer on the right side. Hospital again; he had oedema in the lower limbs and could not walk anymore. To try to cure this new cancer he received heavy chemotherapy



which he barely stood. This therapy attacked his nervous system; he would tremble, faint, vomit. His whole body was aching: head, belly, legs. He could not even drink; we would refresh him with ice lollipops. On 1st October 2005, Robert died. If hell is a virtual place, I can say my husband lived through hell and suffering; and I did too during those last months when I stayed by his side” (Chap. 15). As complex as the Eternit story is, with its confusing array of corporate reorganizations, divestments, acquisitions, reconfigurations, amalgamations, name changes, cross-ownership and joint ventures (Chap. 2), this is basically a very simple tale. It is a story of the manmade decisions which transported a lethal substance up from the ground and into factories, workshops, homes and public buildings. The people who were in charge of the corporations which profited from this deadly trade are responsible for the consequences of their actions. Had things been handled differently at the Thiant factory, Mr. Wuilbeaux might have been spared the excruciating death described so poignantly by his wife. Had the managers responsible for the conditions at the Casale Monferrato plant taken steps to prevent asbestos pollution, generations of townspeople might have been saved from the fatal consequences of exposure to Eternit asbestos. The chapters in this monograph document Eternitcaused asbestos tragedies in seven countries; given more time and resources similar stories could have been told of the damage associated with the Eternit name in scores of other countries in Asia, Africa, North America, South America and Europe. There are clearly limits to what can be achieved in a relatively short monograph when addressing such a huge subject. Although books about Eternit have been published, to our knowledge, none has yet appeared in English. To the acknowledged Eternit experts from Switzerland, France, the Netherlands, Belgium and Italy, please view this monograph as an invitation to write the definitive tome, with a version in English, on the multinational disaster caused by Eternit’s asbestos operations. The papers in this collection were produced, revised and edited over a number months, last year. Due to the protracted production process, partly due to translation delays, there will be some instances where texts have been overtaken by events. For this reason we have annotated each chapter with the date it was last significantly altered. 10 January 2012



On a technical note, we took the decision to retain the choice of spelling (English or American) and reference styles made by the original authors (or their translators). 10
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The community-wide mobilization achieved in Casale Monferrato has been showcased in a documentary entitled POLVERE – Il Grande Processo Dell'Amianto (DUST – The Great Asbestos Trial) which was broadcast on Belgian, German, Swiss and French TV stations in November 2011 and is being shown at film festivals around the world in 2011-12 (Chap. 12). From 2006-2011, filmmakers Niccolò Bruna and Andrea Prandstraller undertook research on asbestos, documented local occurrences, carried out interviews and tracked global developments. Their intention had been to “focus on the victims ofCasale Monferrato, the municipality that had borne the brunt of the asbestos-disease onslaught in Italy, ” but the more they discovered, the more they realized that the disaster they had witnessed was the tip ofthe iceberg. With this in mind, they decided to expand the scope of their project by including coverage of asbestos issues in Brazil, an asbestos producing and using country, and India, the world’s biggest importer of asbestos. Reflecting the international scope of the documentary, Italian, French, Spanish, German, Portuguese and English versions ofthe film were made. The similarity of titles of this monograph and the film is not coincidental. Indeed, the idea for this book was generated during discussions in 2008 with the documentary’s co-directors. Due to the constraints ofthe format, especially the prescribed length needed for TV broadcasts, it was clear that much pertinent material would be omitted from the documentary. It was felt that a monograph about Eternit and the Great Asbestos Trial would both raise the profile of the film and supplement the information it contained.
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What is Eternit?



Eternit has been: the name of dozens of manufacturing companies and scores of building products; a dominant multinational industrial group, two global asbestos conglomerates, a brand, a patent and a generic term; in many markets, the word “Eternit” is used to denote a range of asbestos-cement building products regardless of the trade mark. But Eternit is more, much more than has been described in the preceding sentences; over the last hundred years, these seven letters have come to represent a production process which uses up and spits out human beings as part ofthe manufacturing cycle.
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1. E TERNIT AND THE SAIAC C ARTEL Bob Ruers1



The Swiss multinational Eternit, managed by the Schmidheiny family, and the Belgian multinational Eternit, under the direction of the Emsens family, were closely intertwined and cooperated with each other for almost seventy years. In order to further and defend their asbestos interests, and primarily their asbestos-cement interests, they made use of a world-wide cartel, as well as market and price agreements. Asbestos Cement The most important use of asbestos has undoubtedly been in the production of asbestos cement using the method patented by its Austrian inventor Ludwig Hatschek in 1900. 2 Hatschek called his new material “Eternit” and trademarked the name. Because asbestos cement generally consists of from 10 to 20% asbestos with almost all the rest being cement, in addition to raw asbestos, a ready supply of cement is required in its production. In this regard, it is significant to note that the Swiss entrepreneur Ernst Schmidheiny had as early as 1910 established a cement cartel in Switzerland, and that in 1930 he succeeded, by means of the financial holding company Holderbank Financière, in bringing major cement interests in every corner of the globe under his control. The first asbestos cement factories following the arrival of the Hatschek process were: Niederurnen Poissy Ambler, Pa Haren Lomma Casale Monferrato Baku, Lublin, Rostow Braila



Switzerland France USA Belgium Sweden Italy Russia Romania



(source: D. Steiner, Architektur Beispiele Eternit, 1994, p. 25-26.)
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The Belgian entrepreneur Alphons Emsens was, in 1905, one of the first to obtain a licence for the Hatschek process. Emsens was at the same time able to get his hands on a licence for the British market with a duration of 18 years, and established there the firm of G.R. Speaker. 3 Emsens was the owner of a building materials company and had a significant interest in the Antwerp cement firm Cimenterie et Briquetterie Réunis (CBR). In 1922, Ernst Schmidheiny and Alphons Emsens met for the first time, and their business liaison signalled the beginning of an almost 70-year period of intense and lucrative cooperation between the two powerful entrepreneurial families in the areas of cement, asbestos and asbestos cement. Schmidheiny took a major stake in Emsens’ asbestos cement firm and a year later Schmidheiny acquired an interest in CBR. The other important asbestos cement producer in Western Europe, the French entrepreneur Joseph Cuvelier, also had a background in building materials and cement. In 1922, Cuvelier came into contact with the Belgian Eternit manufacturer Jean Emsens, who was planning to establish an asbestos cement factory in France. Cuvelier and Emsens came to an agreement and decided to set up such a factory together, which they did in September, 1922, the new factory beginning production in Prouvy before the end of the same year [1]. Cartel Formation In 1929, Ernst Schmidheiny, together with the British asbestos multinational Turner & Newall (T & N), established the cartel Internationale Asbestzement AG, “SAIAC” [2]. The Swiss author W. Catrina had this to say of it in 1985: “What Schmidheiny, in the fields of cement and bricks had already achieved, namely linking the producers together in cartels, he began after the war to do also in relation to the producers of asbestos cement.” [3]



Bob Ruers is a lawyer based in the Netherlands who specialises in asbestos litigation. He is also the legal advisor to the Dutch Committee ofAsbestos Victims and a member of the Dutch Senate. He is currently finishing his PhD thesis on the regulation of asbestos in the Netherlands. Email: [email protected]. 2 The Canadian author Cirkel had this to say in 1905 about Hatschek’s asbestos cement patent: “A new invention and one which probably will revolutionize all systems of roofing has just been patented in Austria.” 3 With regard to Speaker, Eternit Building Products Ltd. told the Simpson Commision in 1976 that it was a firm: "... which started trading in 1903 as an importer of asbestos cement manufactured materials from Eternit Belgium, and has been importing them ever since, except for the intervention ofWorld Wars." 1
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The SAIAC cartel was, in common with Schmidheiny’s Eternit Group, established in Niederurnen, Switzerland. Eternit manufacturers from Austria, Great Britain, Spain, France, Belgium, Italy and Switzerland participated in the setting up of SAIAC [4]. The first SAIAC project was the establishment in 1929 of the Eternit corporation Duitse Asbest-Zement AG (DAZAG), in Berlin. Schmidheiny received 27% of the shares of this new company, the Belgian Eternit company under the direction of Emsens took 23%, and the remaining shares were divided amongst the other participants. That by this time there already existed a close relationship between the members of SAIAC and Johns-Manville (JM), the United States’ biggest asbestos producer and owner of Canada’s biggest asbestos mine, is shown by the fact that J-M owned 10% of Eternit Germany. In addition to the Eternit companies, T & N, which held, amongst other things, sizeable interests in asbestos mines in South Africa, was an important participant in the cartel. In its annual report for 1929, T & N explained its decision to participate in the asbestos cartel: “We have become such a large part of the Nation’s entire industry, that we have been able to arrange with the principal manufacturers of ten European countries an International Cartel. The position of the European Asbestos Cement Industry is thus rationalised, and we expect great benefit by way of improved technique and economy to accrue to all concerned. This miniature League of Nations has a great future before it, for it is based upon the principle of mutual help, which now displaces the previous atmosphere of distrust and suspicion. Capitalists in such conditions are made welcome by the Government of the Country. They are not regarded as parasites, but rather as one of the primary constructive forces upon which depend the evolution of civilisation.” T & N also elaborated on the SAIAC cartel’s long-term plans: “The objects of this cartel are, inter alia: - the exchange of technical knowledge, - the establishment in Switzerland of an Institute of Research for the entire industry, - the foundation of new factories in neutral countries, - the organisation of the export business, - the standardisation of quality, and minimising unnecessary variety in the product; - mutual assistance in securing the necessary raw materials on the best terms.
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Here again our object is to give better service and better value to the consuming public, for we recognise that only by so doing can we justify our activities and retain the public confidence.” [5] On the business culture within SAIAC in the first decades, Catrina had this to say: “The international Eternit scene of the 1920s and 1930s resembled a clan in which some members were married to each other, while others were related or had become friends as a result of their common interests. During the meetings of the SAIAC ‘family’, people did not put their cards on the table, the business with this successful material, asbestos, being as it were a private matter. Based on the connections and internal relations from this period between the two wars, the Eternit branches in the industrialised west continue even today to be dominated by certain powerful families of industrialists, for whom mutual financial commitments, in the challenging climate of the 1980s, mean ever greater mortgages.” [6] After 1929 the position of the Swiss Eternit corporation grew steadily. Originally, the Schmidheiny family’s business made up only a few per cent of the cartel, but after fifteen years it had reached a third of the total issue. Via SAIAC, the Swiss and Belgian asbestos multinationals were also in a position to reach significant agreements concerning raw asbestos. In 1925, the Eternit Groups even succeeded in obtaining a concession from the Soviet government for the right to exploit an asbestos mine in the Urals, in cooperation with the American entrepreneur Armand Hammer (1898-1990) [7]. In 1932, the world’s three biggest asbestos-producing countries – Rhodesia, Canada and the Soviet Union – came to an agreement in principle at a meeting in London and together established the company Raw Asbestos Producers Ltd. In this, T&N managing director W. Shepherd played an important role. In his report of July 1933 Shepherd had this to say about the situation regarding raw asbestos in Canada and the US: “At the conference of asbestos producers which was held in London in July 1932, it appeared likely that if there had been no embargo on Russia fibre in the United States market, the Russians would have been prepared to agree to a scheme of co-operation with Rhodesia and Canada on the basis of equal division of the world markets between these groups of producers, Rhodesia being one group, Russia a second,



Asbestos Dynasties – the Eternit Multinationals



and all the producers in Canada and the U.S.A. the third….. In March 1933, the embargo on Russian fibre in the U.S.A. was lifted by the newly installed Democratic administration, and thus the obstacle to Russia’s participation in a scheme of co-operation was removed.” That the joint purchase of asbestos, and mutual support in securing the “necessary raw materials,” led to a situation in which SAIAC was able to achieve a profitable preferential position amongst the asbestos producers, the “Raw Asbestos Distributors,” can be seen from a report written by Shepherd in 1938: “At a meeting of SAIAC Members held in Zurich on the 10th October, SAIAC were informed on behalf of Raw Asbestos Distributors Ltd. that R.A.D. would not be able to supply them with more than 20,000 tons of Rhodesian shingle fibres during 1939 and that the quantity available for SAIAC might be as little as 17,500 tons, which latter figure was all that R.A.D. could commit themselves to at that time. Mr. Schmidheiny indicated that SAIAC’s total requirements of shingle fibre during 1939 would probably be approximately 50,000 tons, and as it was doubtful whether it is possible or desirable to make a contract with the Russians, SAIAC therefore found themselves in a position of wishing to purchase approximately 30,000 tons of Canadian fibres for 1939 delivery.” [8] After Shepherd had been informed by the Canadian mine owners of the series of already concluded contracts and had learnt that Johns-Manville was bound by contract to certain obligations to “outsiders” at prices “which did not include any differential to protect SAIAC,” he succeeded in the negotiations, which he conducted on behalf of SAIAC with the Canadian mine owners, in bringing all parties to a settlement. In this it was agreed: “That both the Johns-Manville Corporation and the Johnson’s Company agree that they will not accept any further business from outsiders in Europe without imposing the appropriate differential of either 10% or 12.5% on the prices charged to SAIAC, except in those cases where it has been agreed by SAIAC that it is impossible to impose such differential.” Shepherd concluded: “This arrangement appeared to be satisfactory to all the Canadian producers and is also satisfactory to SAIAC.”



The SAIAC Inquiry, 1950 In 1949 the Dutch government recognised asbestosis as an occupational disease and brought before parliament a legislative proposal to introduce the “Silicosis Law,” in which the risk of asbestosis was also described. The legislative proposal contained a provision empowering the government to take measures to limit the use of asbestos. This development provided the impetus for the Dutch Eternit corporation in Amsterdam, a whollyowned subsidiary of the Belgian Eternit Group, to make inquiries at the SAIAC cartel headquarters in Switzerland about the experiences of other SAIAC members regarding asbestosis. The SAIAC cartel decided as a result to conduct an inquiry amongst its members. Reactions came in from many countries: From Dr. Paul Cartier, who was employed at Thetford Mines in Quebec; from Eternit Pietra Artificiale in Genoa; from DAZAG in Berlin, Everite in Johannesburg and from the Turner Asbestos Cement Co. Ltd. (TAC) in Manchester. TAC noted that: “In Great Britain for more than half a century the Workmen’s Compensation Acts have imposed on employers a liability to pay compensation where in any employment to which the Acts applied, ‘personal injury by accident out of and in the course of employment is caused to a workman’.” From the reaction of Eternit Belgium it becomes evident that the firm had, as early as the beginning of the 1930s, corresponded with the SAIAC cartel regarding the risk of asbestosis (see Appendix): “You will remember that we ourselves have already drawn your attention to asbestosis, through our letter of 15 May 1931. In 1933 we received the report of Dr E.R.A. Merewether, which was discussed in July 1933 at the seventh sitting of the Correspondence Committee for Industrial health of the International Labour Office, and since then we have been continually occupied with precautionary measures, of which we have already for many years been aware… As for the disease itself we think that it is not actually an occupational disease, given the fact that only in an extremely small number of cases has it appeared amongst workers who have been exposed to particles of asbestos dust.” Only Eternit Switzerland made explicit mention of a single case of asbestosis which ended in death. In August 1950, SAIAC informed all of its members about the outcome of the inquiry, concluding that there was no
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risk of asbestosis, or that it was very small. 4 In September 1950, Eternit Amsterdam reported the results of the SAIAC inquiry to the other Dutch asbestos cement companies: “We enclose a copy of this exposé. From this you will see that practice has shown that in the asbestos cement industries of the affiliated members of this bureau – industries which are spread practically over the whole world – symptoms of asbestosis are never observed. Furthermore, the conclusion of this inquiry has been that, when good precautionary measures are taken, using suction to remove dust etc, the chance of asbestosis will remain nil. It may be assumed that such precautionary measures in the form of good suction systems etc. are applied in full measure in today’s factories, because this is already demanded by the labour inspectorate. We can therefore, without any further action, confirm that the possibility of the occurrence of asbestosis (silicosis) in the asbestos cement industry is nil.” In April 1953, the Netherlands Labour Inspectorate also observed that the asbestos multinationals had a huge influence on the use of asbestos. In a letter to the Ministry of Social Affairs, the Head of the Labour Inspectorate of Utrecht remarked that asbestos was still much in use, but also noted that in ships’ engine rooms there were increasing complaints about the dirt and mess caused by the asbestos sprays. On the other hand, the Inspector indicated that a significant reduction in the use of asbestos was not to be expected in the short term because “the Companies which own the mines have such extensive financial interests in the use of asbestos, and in all countries [occupy] a paramount position, one that they will try to hang on to. They direct their attention to the new insulation materials in order to preserve and maintain their position.” TEAM Cooperation within SAIAC in relation to the establishment of asbestos cement companies in developing countries was structurally supplemented in 1962 through the setting up of a common venture under the name TEAM. This acronym derived from the names of the participants: Turners, Eternit And Manville. TEAM’s aim, according to documents originating in 1962 in the Australian asbestos firm James Hardie & Coy: “TEAM is a Company which has been formed by the three largest asbestos-cement groups in



the free world – Turners, Eternit and Manville. It aims to set up asbestos-cement factories in those developing countries which demonstrate a need for such products. IN NO WAY can it be termed a monopoly because each partner will continue to trade competitively throughout the world. Rather it is a means whereby the financial risks involved in those countries which are not politically or economically stable can be shared by the three partners, thus making it possible to set up factories under circumstances which would probably deter any one of the partners from facing the risks on his own.” [9] That the corporations cooperating in the SAIAC and TEAM nexus did not flinch from stabbing each other in the back is made clear by the “Nigerian incident,” described in the James Hardie documents: “The Nigerian incident concerned the proposal for a third factory in Northern Nigeria. Turners and Emsens are each operating separately in the east and west of Nigeria respectively. A joint venture (possibly TEAM) was planned in Northern Nigeria and a meeting between Turners and Emsens had been set up for approximately a month hence. In the meantime, Turners allege they got a report that the Japanese intended going into Northern Nigeria and without reference to Emsens went ahead and registered a Company which secured tax free operations. Ken Neve had written to Emsens explaining the circumstances and suggesting a meeting to discuss the division of shares in the Company but Emsens were aggravated by Turners’ unreferred action which they claim was due to urgency.”[10] From the beginning, in 1962, TEAM’s share capital was divided into three equal parts between each of the participants [11]. In 1971, 8.68% of TEAM’s shares were in the hands of the Belgian Eternit branch, the Compagnie Financière Eternit (CFE), an interest which CFE increased to 20.05% in 1977 [12]. In 1978, CFE placed its overseas interests in a separate undertaking, Eteroutremer S.A., to which the interests in TEAM were also assigned. In that same year Eteroutremer’s share in TEAM amounted to 18.04%. In the years which followed this share grew to 33.90%. Eteroutremer had at its disposal in 1985, via TEAM, interests in, inter alia, Eternit Gresik, Indonesia; ACIL, Pakistan; and ACIB, Bangladesh. In addition, by the middle of 1986 a major investment in China had been added to the pile in the form of the Guangzou-Eternit factory. By 1989 the Bel-



This information was submitted during the first such court case in the Netherlands, one brought by three widows of Eternit workers against Eternit. 4



18



Asbestos Dynasties – the Eternit Multinationals



gian Eternit Group had taken over, from the Swiss Eternit Group, 25% of the shares in CFE, which meant that its interest in CFE grew to 62.9%. This resulted in Eteroutremer taking into its hands almost the whole of TEAM’s capital and thus having interests in asbestos cement factories in Mexico, Colombia, Argentina, China, Bangladesh, Pakistan, Indonesia, Greece, Turkey, Senegal and Kenya. CFE’s Annual Report for 1990 reported an interest in TEAM S.A., Luxemburg, of 96.31%. In September 2008, Eternit Netherlands claimed, during a lawsuit that a victim of mesothelioma had brought against the company, that TEAM should not be seen as a cartel. According to Eternit, TEAM was “no cartel but a financial partnership to which Eternit was affiliated.” The Monopolies Commission, 1973 In 1973, the United Kingdom Monopolies Commission stated in its report on the British asbestos industry that in 1930 T & N had entered into agreements with the “continental Eternit companies” regarding the sale of asbestos cement products. These agreements were named as the “Continental Wenham Scheme.” This meant, according to the Commission, that T & N would take 80% of the entire market of the UK and Ireland and that the remaining 20% would be assigned to the continental Eternit corporations. The aforementioned agreements would have concerned only the period from 1930 to 1945. The report stated further, that in 1929 T & N had concluded an agreement with the Italian asbestos cement firm SA Eternit Pietra Artificiale on the use of the Mazza patent on asbestos pipes. In return for the payment of lump sums and royalties, T & N received the exclusive right to use the Mazza pipe process in the UK until the expiry date of the patent [13]. On the activities of the SAIAC cartel after 1945, the Monopolies Commission had nothing to say, as was also the case for the TEAM cooperation network. In relation to the asbestos mining industry and the world market, the Commission reported that:



“Most of the asbestos mined in the world (outside Eastern bloc countries) is produced by vertically integrated companies which mine and mill the material and fabricate asbestos products, the largest company of this type being Johns-Manville Corporation, of New York. Other vertically integrated mining interests include Turner & Newall Ltd. and the Cape Asbestos Company in the United Kingdom. The largest producer of asbestos fibres without associated manufacturing interests is the Canadian company, Asbestos Corporation Ltd….. Apart from the T & N and Cape groups and Tunnel’s connection with the Cyprus mines no manufacturer of asbestos products in the U.K. owns or holds interests in mining operations.” In this, the Monopolies Commission completely ignored the major mining interests of the Swiss and Belgian Eternit concerns in South Africa and Canada and the fact that the Belgian Eternit Group had supplied Great Britain with asbestos cement products, as well as producing them there, from as long ago as 1903. March 2011 References 1. O. Hardy-Hemery, Eternit et l’amiante 1922-2000, p. 18. 2. M. Roselli, Die Asbestlüge, 2007, p. 79. 3. W. Catrina, Der Eternit Report, p. 39. 4. Catrina, 1985, p. 39. 5. T&N Annual Report 1929, p 9. 6. Catrina 1985, p. 40. 7. Hardy-Hemery, p. 38, 39. 8. Verslag Shepherd “SAIAC and Canadian Raw Asbestos Producers, ” on his journey of 15 Oct. - 23 Nov. 1938, p. 2. 9. Report from J.P. McCormack, Feb. 1962. 10. Information from M. Peacock, Australia 11. CRISP Report 1966, p. 144. 12. CFE Annual Report 1977, p. 16. 13. The Monopolies Commission, 1973, p. 128.
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Appendix



Gentlemen, Reference: Asbestosis We received the memorandum No 13134 dated the 6th of this month that you sent to our delegated administrator, Mr. André Emsens. You will remember that we ourselves have already drawn your attention to asbestosis, through our letter of 15 May 1931. In 1933 we received the report of Dr E.R.A. Merewether, which was discussed in July 1933 at the seventh sitting of the Correspondence Committee for Industrial health of the International Labour Office, and since then we have been continually occupied with precautionary measures, of which we have already for many years been aware. We believe that we have succeeded in our Pipe Division all that is possible, asbestos dust being practically non-existent there. In our Plate [Sheet] Division, the shielding of the mills and the sealing precautions of the asbestos rooms have eliminated the dust to a large degree. We took the initiative of alerting the Medical Services of Labor in 1930 by sending them the documentation we have and by facilitating the X-ray examination of the workers who have worked for us for a number of years in conditions when illnesses could have occurred. These examinations have been negative. Since the war, the Health Services are again concerned with asbestosis and we have put ourselves at the disposition of the examining doctor to help with the many radioscopies and X-rays, not only among the workers still exposed today to asbestos dust, but also for those who might have been exposed in the past and who now occupy other positions. Although we have no knowledge of the doctor’s report, we know that the examinations went as far as they could, and all, except for one, were negative. This tells you that in our areas of production and raw materials, cases of illness are in fact nil. As for the disease itself we think that it is not actually an occupational disease, given the fact that only in an extremely small number of cases has it appeared amongst workers who have been exposed to particles of asbestos dust. We also know that some doctors consider this illness an idiosyncratic occurrence akin to eczema in the case of some cement workers. In any case, from a general viewpoint while it is good for users of asbestos to be alerted to the possible danger to which they might be exposed, we believe that with appropriate means it is possible to eliminate this danger almost entirely. We call your attention to the fact that in some U.S factories, it is obligatory to wear a mask. It is however not the case here. It seems to us that if there is asbestosis, it happens mostly in the weaving of asbestos, or perhaps in the mines, or in badly equipped factories that the illness occurs and in that regard, it is clear that the general interest requires control measures wherever there is danger. As is the rule, we are sending a copy of this letter directly to Eternit Amsterdam. Please accept our salutations. S. A. ETERNIT
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2. THE SCHMIDHEINY FAMILY IMPERIUM Adrian Knoepfli 1



According to the Neue Zürcher Zeitung, the Schmidheinys constitute the “best known business dynasty of Switzerland,” and Max Schmidheiny the “greatest industrialist in Switzerland” [1]. How did the Schmidheinys, who flew the flag of globalization very early, get to where they are now? Bricks and Cement The history of the Schmidheiny imperium began in Heerbrugg, a small village in the Rhine Valley, in the eastern part of Switzerland. Jacob Schmidheiny (18381905), the grandfather of Max Schmidheiny, was the son of a tailor and was originally a silk weaver [2]. After his attempt as a textile manufacturer, he established a series of tile works, starting in 1870. Before that, he had bought the Castle Heerbrugg with a loan from a virtual stranger; the castle remained in the family until the early twenty-first century. In 1906, Ernst Schmidheiny (1871-1935), Jacob’s elder son, began producing cement. This would eventually lead to the creation of the Schmidheinys’ vast global conglomerate, Holderbank; the name being derived from the location of a factory in which Ernst Schmidheiny had acquired an interest before World War I. As early as 1911 the Swiss cement industrialists founded a cartel that controlled prices and limited production (this ensured fat profits for the Swiss cement industry for many years; until the 1990s, in fact). At the same time the industry underwent extensive consolidation, resulting in the elimination of most of the weaker, independent entities. Between the wars Holderbank expanded abroad, and by 1944 it was an international corporation of considerable size with cement companies in Switzerland, the Netherlands, Belgium, Greece, Egypt, Syria, Argentina, Brazil, and Peru. After the Second World War, it continued to expand rapidly, establishing itself in South Africa, Canada, and the United States. After the fall of the Wall the conglomerate quickly showed up in Eastern Europe, and it commenced operations in Asia. By 1991, over 360 companies in twenty countries on five continents belonged to Holderbank. The strategic aims were expressed as globalization, verticalization, and expansion



of services. In 2010, Holcim (the name of Holderbank since 2001) employed over 80,000 people in about seventy countries. With a turnover of 21.65 billion Swiss francs the corporation earned a net profit of 1.62 billion francs [3]. The Timber Industry, Optical Instruments, and Eternit The scope of the Schmidheinys’ activities was not limited to tiles and cement, not by a long shot. In 1920, Ernst Schmidheiny together with an associate took over the Swiss Eternit-Werke AG in Niederurnen, a company that had been founded in 1903; in 1923 he became a member of the board of directors of Gips-Union AG Zürich; and in the following year he founded Holzindustrie AG (Hiag). Ernst’s brother, Jacob Schmidheiny (1875-1955) acquired an interest in the automobile factory Safir and in 1921 together with two others founded Heinrich Wild, Werkstätte für Feinmechanik und Optik, which later became Leica. In 1928 Eternit acquired a German subsidiary, the Deutsche Asbestzement AG Berlin. In the interwar period there was an initial de facto split of the imperium, in that Jacob Schmidheiny took charge of the tile business while Ernst Schmidheiny became responsible for the cement business. The firm Wild, which took over the German company of Leitz in 1972/1974, was held by the family until the 1990s. The man who invented asbestos cement, the Austrian Ludwig Hatschek, licensed his product (trademarked “Eternit”) country by country, that is, only one license was allowed for any one country. With one exception, the Dutch firm Martinit, licensees were obligated to use the word “Eternit” in both their company title and the name of their product. This led to a series of companies called Eternit, most of which were unrelated, at least initially. This was to change: two national Eternit companies, in particular, Eternit Belgium and Eternit Switzerland (controlled by the Schmidheinys), rose to prominence and established Eternit subsidiaries abroad. After World War II, both of these multinationals continued to expand their global reach. In the heyday of asbestos production, the Schmidheinys controlled
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Eternit factories in sixteen countries, employing 23,000 workers, and they owned interests in factories, through their stake in the Belgian Eternit Group (belonging to the Emsens family), in another sixteen countries. The annual turnover of the Swiss Eternit Group in the mid1980s was two billion Swiss francs, while the Belgian Eternit Group had a turnover of two billion francs, of which the Schmidheinys owned a share of about 20%. In 1989 the Swiss Eternit Group separated from the Belgian Eternit Group [4]. Max Schmidheiny, who had taken charge of the Swiss Eternit Group in 1967, was succeeded by his son Stephan in 1975. In 1978, Stephan Schmidheiny announced that Eternit planned to stop making products containing asbestos, and Eternit thus began to change over to asbestos-free products. Max, Ernst, and Peter What may be termed the third generation Schmidheinys, namely the brothers Ernst (1902-1985) and Max (1908-1991) along with their cousin Peter Schmidheiny (1908-2001), continued the family business and expanded it. Peter Schmidheiny took over from his father Jacob as head of the tile group, which had changed its name to Zürcher Ziegeleien, as well as the engineering works of Escher Wyss in Zurich that Jacob Schmidheiny and an associate had acquired in 1936. The renowned works of Escher Wyss had fallen on hard times during the worldwide economic crisis and survived thanks only to the intervention and aid of the public purse. In 1966, the Schmidheinys sold Escher Wyss to the engineering company Sulzer, headquartered in Winterthur, bestowing on the Schmidheiny family in return a seat on the Sulzer board of directors. In 1999, this branch of the family, now represented by Peter’s son Jacob (born 1943), left the tile business, which was sold to the leading Austrian sector entity, Wienerberger. Following this, the firm’s name was changed from Zürcher Ziegeleien to Conzzeta, which is now involved with engineering, plant construction, foam materials, sporting goods, graphite coatings, and real estate. Max Schmidheiny, known in his circle as “Sir Max” and from time to time politically active, was the most distinctive figure in this third generation. Under his leadership, with brother Ernst’s help, Holderbank (now Holcim) was “forged into its essential components,” Wild Heerbrugg (now Leica) “a leading brand in optics” and Eternit “construction material in demand worldwide.” Hiag, which produces fibers, chipboard, and parquet flooring, became a market leader. It was acquired in the 1970s by Gustav Grisard, who had married into the Schmidheiny family [5].
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ABB, Swissair, and the Big Banks The Schmidheinys not only had their own imperium but were linked in many ways with other industrial sectors such as energy and transport as well as major Swiss banks. In 1959, Max Schmidheiny was the impetus for the founding of Swisspetrol, which then began to explore for oil in Switzerland. Then he became the authoritative figure in the technological company BBC (now ABB) [6]. He was also a member of the board of directors of, among others, Motor-Columbus, the electronics corporation Landis & Gyr, Genfer Versicherungen (insurance group), the Zürcher Privatbank und Verwaltungsgesellschaft, and the Swiss Railroad (SBB). Ernst Schmidheiny significantly shaped the history of the national airline, Swissair, as president of the board [7]. The three large Swiss banks (at the time) doled out Schmidheinys among themselves: Max and Peter Schmidheiny went to the Schweizerische Kreditanstalt (SKA, now Credit Suisse) and Ernst Schmidheiny to the Schweizerische Bankgesellschaft (SBG, now UBS). In the younger generation, Stephan Schmidheiny became a member of the board at SBG; Thomas Schmidheiny at SKA; and Peter’s son Jacob at the Schweizerischer Bankverein (SBV, merged in 1998 with SBG to become UBS). Distribution of the Estate As the fourth generation took over, the huge fortune of Max Schmidheiny was distributed among his sons in 1984. Thomas Schmidheiny (born 1945) got the cement company of Holderbank and Wild-Leitz; his younger brother Stephan (born 1947) got Gipsunion and Eternit. The third son Alexander (1951-1992) took over the ski wax company Toko in 1982, which then became part of Zürcher Ziegeleien eleven years later after Alexander’s early death. In 1989 there was an exchange: Wild-Leitz went to Stephan Schmidheiny, who handed over Gipsunion and the Swiss Eternit to Thomas in return. While Thomas Schmidheiny opted for continuity for Holderbank, Stephan diversified into other sectors, for example, the steel trade and metal construction, whereby buying and selling often happened in rapid succession. Stephan Schmidheiny invested early in Latin America [8]. Besides the companies already mentioned, he took over from his father both the Zürcher Privatbank und Verwaltungsgesellschaft, which he sold to SBG in 1989, and the equity stake in BBC. He invested together with Nicolas G. Hayek in the clock company SMH (now Swatch Group) in 1985/86; in 1987 he bought a majority stake in the electronics com-
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pany of Landis & Gyr. In 1994 Stephan Schmidheiny had control of his various holdings (Anova, Unotec, Nueva), Leica (formerly Wild-Leitz), Landis & Gyr, and the international company of Cosa Liebermann; he held shares in ABB, Merkur (retail trade), Globus (department store), and BB Industrie Holding; he was also on the board of directors of the international food conglomerate Nestlé [9]. Stephan Schmidheiny Exits from Swiss Industry In the second half of the 1990s Stephan Schmidheiny speeded up his gradual departure, probably motivated by the severe structural crises, from Swiss industry and shifted his energy to Latin America and cultural and charitable activities. Leica was divided into three companies in 1996 and 1997: Leica Camera, Leica Microsystems, and Leica Geosystems, all of which went to new owners [10]. To fund his charitable efforts in Latin America, where, among other things, he restores rain forests and supports small and mid-sized enterprises, Stephan Schmidheiny established the foundations of Fundes (1986) and Avina (1994) in addition to his Grupo Nueva [11]. In 2003 the Viva Trust was born, into which Schmidheiny put his construction material businesses concentrated in Grupo Nueva, a donation worth about a billion Swiss francs. And then Grupo Nueva sold all these shares and invested in Masisa, which owns timber and wood processing companies in Chile, Argentina, Brazil, Venezuela, and Mexico. According to the Welt am Sonntag (a German weekly), Schmidheiny is “the most dedicated sponsor of Latin American art worldwide” [12] with his Daros-Latinamerica AG, a private Swiss collection based in Zurich. As the 1990s drew to a close, Stephan Schmidheiny had phased himself out of all responsibilities for operations and management [13]. But his money continues “to work.” For example, in 2008 he bought interests in the global market expansion services company DKSH. It was announced at the time that he wanted to expand links between Asia and Latin America [14]. The Slow Retirement of Thomas Schmidheiny Over the last few years, Thomas Schmidheiny has also withdrawn from the day-to-day operations of the business, in part voluntarily and in part involuntarily. He continues to sit on the board of directors of the cement conglomerate Holcim, second in the industry only to Lafarge, worldwide. At the close of 2010 he still had a share of 18.2 percent in Holcim; the second biggest shareholder of Holcim was the Russian company Eurocement Holding with, in September 2011, 10.1 percent [15]. Thomas Schmidheiny’s withdrawal was accelerated by a series of unpleasant events, the first of which



was an accusation of insider trading. In December 2000, at a board of directors meeting of the mining company Xstrata, based in Zug, Switzerland, he learned that there was going to be a merger with the Spanish company Asturiana de Zinc (Azsa). Four days later he bought Azsa shares, which rose in value by about 2 million Swiss francs after the announcement of the merger buyout offer by Xstrata. But the details leaked to the public. At the beginning of January 2001 he sold his stake for his purchase price to Xstrata. The Spanish authorities initiated a trial, which resulted in a fine of 1.5 million euros. Under the pressure of events, Thomas first resigned his role in operations, then his position as chairman of Holcim; then followed resignations from the boards of Xstrata and the Credit Suisse Group [16]. The varnish on the façade of the amazingly successful industrialist continued to crack with the bankruptcy of Swissair, of which he was vice president. In March 2001, even before the final collapse, the board of directors of Swissair, consisting of the best of the best, including Thomas Schmidheiny, all resigned but one. Afterwards, the board members, some Swissair top management personnel, and a few outsiders were put on trial, but all nineteen defendants were cleared in 2007. “Mistakes were made that were punished with financial ruin but none of the nineteen defendants committed a criminal act under the law,” the Neue Zürcher Zeitung [17] said. In 2002, Thomas Schmidheiny consolidated his industrial and private interests into his family’s Office Spectrum Value Management Ltd., which not only held their investment in Holcim, but also investments in biotechnology, and equity interests in: Siegfried, the Swiss fine chemical company; the Grand Hotel Quellenhof & Spa Suites in the Swiss spa town of Bad Ragaz; and vineyards in Switzerland, the Napa Valley in California, Australia, and Argentina. The generation of Max and Ernst Schmidheiny had also invested in hotels. The Schmidheinys are certainly no longer captains of industry, but they are still among the wealthiest in Switzerland. Thomas Schmidheiny’s fortune, in 2007 reckoned to be 7.5 billion Swiss francs, was estimated by the business magazine Bilanz to be 4.5 billion francs in 2010. That’s still a billion more than in 2004. Stephan Schmidheiny’s fortune is estimated by Bilanz to be 3.5 billion francs, a billion less than in 2007 [18]. September 2011 References 1. Gerhard Schwarz, “Unternehmerische Kraft und geseellschaftliche Sensibilität,” Neue Zürcher Zeitung, April 3, 2008. Carl M. Holliger, Die Reichen
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und die Superreichen in der Schweiz (Hamburg 1974), p. 13. See Hans O. Staub, “Von Schmidheiny zu Schmidheiny,” Schweizer Pioniere der Wirtschaft und Technik, Vol. 61 (Meilen 1994), for the rise of the Schmidheiny family. Also see Werner Catrina, Der Eternit-Report, Stephan Schmidheinys schweres Erbe (Zürich 1985). Annual Report, Holcim 2010. Catrina, Eternit-Report, pp. 238-239. See also the essay ‘”What the Company Eternit is now” in this volume. For the history of Eternit go to www.eternit.ch. For fibers and their devastating consequences, see Maria Roselli, Die Asbestlüge, Geschichte und Gegenwart einer Industriekatastrophe (Zurich 2007). Schwarz, Unternehmerische Kraft. Adrian Knoepfli, “Auf internationalem Parkett,” Handelszeitung, No. 31, August 2, 2001. For the role of the Schmidheiny family in BBC, see Staub, “Von Schmidheiny zu Schmidheiny,” pp. 139-144. Staub, “Von Schmidheiny zu Schmidheiny,” pp. 139-144.



8. See the essay by Dan Berman “Asbestos Magnate or Environmental Guru,” this volume Chap 3. 9. Erik Nolmans, “Gesucht: Erfolgserlebnis,” Facts 24/1995. 10. Jörg Becher, “Im Nebel von Landis & Gyr,” Bilanz, 7/97. For the history of Leica see: http://www.leica-geosystems.com/media/new/product_solution/Jubilaeumsbroschuere.pdf. 11. Annual Report, Avina 2009. 12. Welt am Sonntag, No.49, December 3, 2006. 13. René Lüchinger and Ueli Burkhard, Stephan



Schmidheiny, Sein langer Weg zu sich selbst, Erbe – Unternehmer – Philanthrop (Bern 2009), p. 244. at



http://www.gruponueva.com. Neue Zürcher Zeitung, May 8, 2008. Annual Report, Holcim, 2010. Press release, Holcim, September 16, 2011. 16. Tages-Anzeiger, March 31, 2011. For the most recent developments for Holcim, see Jörg Becher, “Wir sind kriegserprobt,” Interview with Thomas Schmidheiny in Bilanz 18/2009 at http://www.bilanz.ch/people/gespraech/wir-sind-kriegs-erprobt. 17. Neue Zürcher Zeitung, June 8, 2007. 18. “Die 300 Reichsten 2010” at http://www.bilanz.ch. 14. 15.



The Schmidheiny Generations* Hans Jacob Schmidheiny 1810-1874 m. Kathrine Nüesch 1811-1867



Jacob (I)



1838-1905 m. Elsie Kaufmann 1843-1927



Ernst (I)



Jacob (II)



1871-1935 m. Vera Kuster 1877-1964



1875-1955 m. Fanny Alder 1881-1967



Max



Vera-Lydia ("Verina")



Marie-Luise (Lilly")



Ernst (II)



1900-1981 m. Anton Schafl



1902-1985 m. Anna Maria Gygi m. Lucie Meyer



Claudia



Anton E. Schrafl



Adda Marietta Thomas



1897-1981 m. Hans Hoffmann



Annette



(m. Gustav E. Grisard)



1944-



1908-1991 m. Adda Scherrer



1945-



Stephan 1947-



Nelly Helen



Peter



Marrianne Ursula



Alexander



Eva Ariane Vera Ursula



Jacob (III)



1951-1992



1908-2001 m. Ruth Schiesser 1912-1992



1943-



Marina



*This abridged version of the Schmidheiny family tree is intended to clarify the relationship between members of the clan mentioned in the above paper. Where no details have been given, or where names have been grouped, the birth order is preserved (down the listed names and left to right).
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3. ASBESTOS MAGNATE OR E NVIRONMENTAL GURU: THE TRIALS OF S TEPHAN S CHMIDHEINY Daniel M. Berman 1



What did Stephan Schmidheiny, former sole proprietor of Eternit, do with the billions from his sale of Eternit's asbestos properties in the late 1980s? Between 1984 and 1999 Schmidheiny's net worth doubled from US$2 billion to US$4.4 billion. Now, after donating at least a billion dollars to a foundation he controls, Forbes has estimated that his net worth had declined to US$2.9 billion by early 2011 [1]. Part of what Schmidheiny has done is to invest in Latin American forest properties. According to Swiss accounts, Stephan Schmidheiny began buying Chilean forest land in 1982, and by 2000 he owned over 120,000 hectares in Southern Chile, near Concepcion, land which the Mapuche Indians claim has been theirs since time immemorial. The Mapuche have charged that some of what Schmidheiny bought was stolen from them during the Pinochet dictatorship, using that regime's standard techniques of intimidation and torture. Schmidheiny's Chilean holdings, owned by his Terra Nova affiliate, are owned in turn by Nueva, Schmidheiny’s Swiss-based holding company, which makes him one of Chile’s largest owners of forest properties. (Nueva also controls companies in Latin America which employ thousands in the production of pipes, building materials, and in the planting and harvest of vast numbers of trees.) Terra Nova’s businesses are so controversial that Huilcamans, President of the Mapuches' Consejo de Todas las Tierras, traveled to Switzerland in 1999 to convince Schmidheiny of the injustice of some of his subsidiary's activities. According to one account, Schmidheiny referred the Mapuche President to HansUlrich Spiess, Terra Nova’s Swiss representative, who found the accusations "absurd." Spiess claimed that Terra Nova held a "legal title" based on Chilean legal procedures, and that "If we look back long enough, we will always find someone to whom the land belonged to at some time in the past.” Schmidheiny never criticized Chile's Pinochet dictatorial regime in public, but was quoted in a speech as saying: "A Third World country which opts for a liberal free-market economy must have a strong state." [2] Schmidheiny used his “philanthropic" interests in Latin America to create the impression that he has invented a



new environmental paradigm based on the slogan "ecoefficiency" spurred by the representations of "civil society." Progress occurs, he believes, when "civil society...[that is to say]...millions of women and men outside of government" through "access" to "management know-how" and "fundraising capacity" are "empowered" to transform their countries, a roundabout way of advocating "no government regulation of business” [3]. Schmidheiny's "eco-efficiency" and "civil society" paradigms did not include an imperative to inform asbestos-cement employees that their jobs were killing them – or that Eternit had a moral and legal duty to compensate those whose lives had been suffocated through asbestos exposure. Apparently the old "privatize the profits/socialize the losses" paradigm trumped the new "eco-efficiency/civil society" paradigm for the victims of his former 35-country Eternit empire, some of whom Schmidheiny must remember from his work as a foreman-trainee on the shop floor at Eternit's largest Brazilian plant in Osasco, São Paulo state, in the early 1970s. In 1950 Stephan’s father Max Schmidheiny, Eternit’s sole owner, wrote to the company’s Dutch subsidiary about recent research on asbestosis. In 1971 Max was quoted as criticizing Johns-Manville, the American asbestos giant, for placing warnings on sacks of asbestos exported from its mines in Quebec [4]. By the late 1970s Stephan Schmidheiny – who had replaced his father as owner – had ordered his firm’s researchers to develop ways to produce fiber-cement panels which used plant fibers. Eternit even began to produce fibercement panels utilizing plant rather than asbestos fibers at its Ricalit factory in Costa Rica. But for a series of reasons, including the opposition of his own engineering staff and Eternit’s local partners around the world, the asbestos substitution strategy was slow to take effect, so Schmidheiny ended up selling all of his asbestos-cement factories by 1990, in an attempt to transfer the liability for asbestos-related deaths to new owners. BETTING THE PENSION FUND? In 1987, Stephan Schmidheiny bought Landis & Gyr, a family-owned firm which was one of the world's leading companies in automatic controls for buildings. In eight years he
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Asbestos Dynasties – the Eternit Multinationals eliminated 3, 000 jobs, and, in 1994, the Landis & Gyr pension fund lost US$300 million in stock market speculation. The workers and the union claimed that Schmidheiny was fully aware of the risks management was taking with the workers' pension fund and that he had supported the "immoral" decision to withhold management contributions to the fund [5].



Schmidheiny, while selling off his Swiss properties and transforming himself into a banker and speculator, made a strenuous effort to integrate himself directly into the highest spheres of American society as an entrepreneur and environmental philosopher. In 1992 he published Changing Course: A Global Business Perspective on Development and the Environment [6], which argued



that rational capitalist development – based on his "ecoefficiency" concept – was the long-term solution to both environmental devastation and declining profits. He put his money and influence behind the concept by founding and funding the World Business Council for Sustainable Development (WBCSD), which set the tone for industrial and business participation at the International Conference on Environment and Development in Rio de Janeiro in 1992 [7]. One question the Schmidheiny analysis never answers is: what is to be done when businesses refuse to practice "eco-efficiency”? That choice would seem to be left to individual businesses. During the 1990s Schmidheiny served on the Board of Directors of the Museum of Modern Art in New York City, and was also an active participant and lecturer at the Yale Center for Environmental Law and Policy of the Yale Law School. In effect, Stephan Schmidheiny decided "to take his money and run" from Eternit's looming asbestos disaster, and reinvest it in South American forests, construction materials, and electronics companies and in book projects, “grassroots” groups, universities and "philanthropic" enterprises around the globe, while leaving sick and dying workers to their own devices. He had launched himself on the world stage, magically remorphing himself into an environmental thinker and benefactor, and had that role sanctified by institutions of "the higher learning" [8] such as Yale University, which tastefully side-stepped the lethal origin of his multibillion-dollar fortune. In awarding Schmidheiny the honorary title “Doctor of Humane Letters” in 1996, Yale praised him in the following terms: "Not content to be a steward of a family business, you have used your corporate role to promote stewardship of the global environment. You have made company decisions based upon the health of the planet, introducing new technologies and ways of doing business that are environ-
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mentally friendly. By bringing your message to leading industrialists around the world, you have helped to create an attainable vision of a global economy based on sustainable, ecologically sound development." [9] So far, Schmidheiny’s concept of "stewardship" has not included a frank public assumption of moral and financial responsibility for the suffering and killing caused by the production and sale of Eternit's asbestos products around the world. But in Osasco, Brazil a group of workers from Eternit's asbestos-cement plant, led by Ministry of Labor safety engineer Fernanda Giannasi, founded the Brazilian Association of People Exposed to Asbestos (ABREA) to fight for just compensation, medical care, and a ban on asbestos, a fight for justice in what Giannasi has called an "invisible war" against workers [10]. In addition, Schmidheiny is on trial in Turin, charged with willfully causing an environmental disaster, failure to comply with safety rules and negligence. Plaintiffs claiming damages at this criminal trial total more than 6,000 people including asbestos-disease survivors and the relatives of around 2,200 people killed by exposure to Eternit asbestos. Raffaele Guariniello, Turin's Public Prosecutor, has called for prison sentences of 20 years for Schmidheiny and for co-defendant Baron Louis de Cartier de Marchienne of Belgium [11]. A decision by a three-judge panel is expected in early 2012. A decade ago Stephan Schmidheiny told the Wall Street Journal “I promise you I will never go to an Italian prison.” Since then he has refused to grant press interviews [12], and he has expressed no public remorse for the suffering and death his firm caused [13]. Only Stephan Schmidheiny, safe in his chateau by a lake in Switzerland or on his La Pacifica farm in Costa Rica, can tell us if he hears, in his dreams, the ghosts of asbestos workers past crying out for justice. October 2011 References 1. See www.forbes.com, which in 1999 judged Stephan Schmidheiny to be among the 100 wealthiest people in the world. The figure of US$2 billion in 1985 is from the Wemer Catrina book, Eternit: Stephan Schmidheinys Schweres Erbe [Eternit: Stephan Schmidheiny’s Difficult Inheritance].



Zürich: Orell Füssli; 1985. The latest estimate of his wealth by Forbes is for March 2011. 2. Dominik Flammer. Chiles Vergangenheit holt Schmidheiny ein [Chile's Past Catches up with Schmidheiny]. Weltwoche, Zürich, Feb. 18, 1999; also Ulrich Achermann. Schmidheiny & Co: Indianers Setzen Wälder in Brand [Schmidheiny & Co: Indians Set Fire to Forests]. Weltwoche, Feb. 25,
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1999. www.weltwoche.ch/. A more sympathetic view of Schmidheiny is available from Wemer Catrina. Stephan Schmidheinys Ferne Wälder [Stephan Schmidheiny's Distant Forests]. Tages-Anzeiger, Zürich, Jan. 23, 1997. www.tages-anzeiger.ch/archiv/. Wemer Catrina is also the author of Eternit: Stephen Schmidheinys Schweres Erbe [ Eternit: Stephan Schmidheiny’s Difficult Inheritance]. Zürich: Orell-Füssli; 1985. For a sketch of health conditions and practices inside the Osasco plant in 1983, see articles by Daniel M. Berman: Asbesto (Amianto) no Brasil: Ameaça à Saúde dos Trabalhadores e da População. Trabalho e Saúde, published by the Departamento Intersindical de Estudos e Pesquisas de Saúde (DIESAT), São Paulo, July/August 1985 (cover article); Asbestos and Health in the Third World: the Case of Brasil. International Journal ofHealth Services, 2nd quarter, 1986; Amiante et Santé dans le Tiers Monde, le cas du Brásil. In Dr. Annie ThébaudMony (ed.) L’ Envers des Societés Industrielles: Approche Comparative Franco-Brésilienne. Paris: Éditions L'Harmattan; 1990. Stephan Schmidheiny. Missing the Boat on Foreign Aid. World Resources Institute, WRI Perspectives, Feb. 2000. www.wri/org/. Barry Castleman. The Criminal Trial of Stephan Schmidheiny in Turin. This volume, Chap. 10. See Adrian Knoepfli's articles: Beschäftigte al Manoevriermasse, Von Schmidheiny über Electrowatt zu Siemens. SMUV-Zeitung No. 9, Feb. 26, 1997; Die Karten wurden neu verteilt, SKA, SBG, Elektrowatt, Schmidheiny, Winterthur, Rueck. Daz, Dec. 22, 1995; and Ein neues Buch Über die Schmidheinys, Stephan, Thomas, Jacob. Wer ist Wer? Dec. 30, 1994. Published by MIT Press, Cambridge, Massachusetts. For an understanding of the role of Schmidheiny and the WBCSD see Pratap Chatterjee and Matthias Finger's brilliant but little-known book The Earth Brokers: Politics, and Development. London & New York: Routledge; 1994.



8. See Thorstein Veblen. The Theory ofthe Leisure Class. MacMillan; 1899, chapter 14, "The Higher Learning as an Expression of the Pecuniary Culture," for an amusing take on the uses of the university to big business. 9. 1996 Stephan Ernest Schmidheiny, Doctor ofHumane Letters, http://www.stephanschmidheiny.net/files/file/awards/E_6_3-Aw-4_Yale.pdf, downloaded March 30, 2011. 10. The "invisible war" quote is from Fernanda Giannasi's acceptance speech on receiving an award from the Occupational Health Section of the American Public Health Association in Chicago, Nov. 1999. For accounts of present-day struggles for justice for asbestos workers and for an asbestos ban in Brazil, go to http://www.abrea.com.br/17ingles.htm. 11. For on-going news in English about the Turin trial, Google “Asbestos in the Dock” at http://asbestosinthedock.ning.com; downloaded October 11, 2011. 12. David Bank. Moral Fiber: Billionaire Activist on Environment Faces His Own Past. Wall Street Journal, Dec. 9, 2002. Castleman requested an interview with Schmidheiny, but Schmidheiny refused, as Castleman noted in Asbestos: Medical and Legal Aspects, op. cit., p. 769. 13. In a message he wrote to friends about his “miraculous” recovery to a “new life” after his aorta ruptured, Schmidheiny makes no apologies for the business which earned billions for him and his family but sent thousands of workers gasping and choking their way to early deaths. See: “Ein Geschenktes Leben” [“A Gift of Life”], by Stephan Schmidheiny, Feb. 2008; this account was circulated to friends and acquaintances and appears to have been published as a chapter beginning on p. 233 of a book co-authored by René Lüchinger and Ueli Burkhard, Stephan Schmidheiny, sein langer Weg zu sich selbst [ Stephan Schmidheiny: His Long Journey Back to Himself], Bern, Stämpfli Velag AG, apparently published in 2009.
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4. WHAT E TERNIT IS NOW Adrian Knoepfli 1



The Swiss Eternit Group had been under the control of the Schmidheiny family since 1920, although undergoing a number of reorganizations and changes in ownership in recent decades; then, in 2003, the Schmidheiny era of Eternit finally ended with the sale to Swisspor Holding. Separation from the Belgian Eternit Group When Max Schmidheiny’s imperium was distributed among his sons in 1984, the Swiss Eternit Group went to Stephan Schmidheiny, who had headed the company since 1975. After Stephan Schmidheiny announced in 1978 that Eternit would cease manufacturing products with asbestos, the company, much to Daddy Max’s irritation, gradually pulled out of asbestos cement production. The strategy used to phase out production with asbestos was twofold: on the one hand products containing asbestos were replaced with asbestos-free products; on the other, “dirty” companies were sold. The four Eternit factories in Italy, which had a market share in Italy of more than 20 percent, were either sold or shut down in 1986. At the end of 1988 the sale of interests in asbestos cement production in Brazil, Bolivia, and Columbia followed, including the Group’s purge of all interests in its last asbestos mine (in Brazil). These three countries provided the Swiss Eternit Group with 80% of its entire South American profit. The reason given for the sale was that asbestos-free fiber cement products were having difficulties breaking into the market, rendering transition to their production untenable. As a result, fiber cement’s share of total earnings for the conglomerate fell from 50% to 40% (20% for products with asbestos and 20% for those with no asbestos). The remainder was from fiber cement substitutes and other materials. In 1989 the Swiss and Belgian Eternit Groups were broken up. The Swiss Eternit Group controlled not only the parent company in Switzerland but the German Eternit, the South African Everite, and affiliates in Costa Rica, Guatemala, El Salvador, Honduras, and Saudi Arabia as well. The Group also controlled interests in businesses located in a number of Latin American countries, and similarly, it controlled 20 percent in 1 Adrian Knoepfli:



each of the Belgian entities (CFE and Eteroutremer) of the Belgian Eternit Group. The Belgian Group, owned by the Emsens family, controlled Eternit entities in Belgium, Holland, Great Britain, and France, and held interests in enterprises in Zaire, Burundi, Angola, Nigeria, Argentina, Peru, Uruguay, Chile, Brazil, Paraguay, and in the Philippines. Stephan Schmidheiny now sold his shares in the two Belgian entities to the Belgian Eternit Group. The Latin American interests of both groups were also broken up. With this, Stephan Schmidheiny proceeded with his exit from asbestos. It should be noted that the Belgians were quite active in countries where the asbestos issue hadn’t yet aroused public awareness to the same degree that the Swiss Eternit Group had experienced. From Stephan Schmidheiny via Holcim to Swisspor After this adjustment, Stephan Schmidheiny sold his shares in Eternit AG, which controlled the Swiss Eternit factories, to his brother Thomas. His interests in foreign companies (in Germany, South Africa, Latin America, and Saudi Arabia) weren’t affected by this sale; they were transferred to a newly formed company called Nueva Holding. In 1990, his shares in the German Eternit were sold to Etex (the renamed Belgian Eternit Group), the Belgians already owning a majority interest in the German company. Prior to the transfer of ownership, Eternit AG had been through a series of changes. In 1986 it was restructured as Eternit Holding AG and, simultaneously, a new Eternit AG was created comprising the two Swiss Eternit factories and interests in five other (non-Eternit) concerns. A year later this “new” Eternit AG was restructured as Eternova Holding and yet another Eternit AG emerged comprising only the two Eternit factories. It was this Eternit AG that Thomas Schmidheiny acquired. By the end of 1989 he had integrated Eternit AG into a building materials group of companies, later renamed Cemroc, which in 1996 would become a subsidiary of the Holderbank (renamed Holcim in 2001) conglomerate. In Switzerland, the last pipe containing asbestos was made in 1994. Sixteen years after Stephan Schmidheiny
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announced his exit from asbestos the era of asbestos was over. Pipe production in Switzerland ceased altogether in 1997 but a new affiliate, Etertub, was established that same year to make and sell pipes made from fiber cement and synthetic materials in Germany. Also in 1997, in Slovenia, Eternit in a joint venture with Salonit Anhovo Holding established the company of Esal. The joint venture, it was announced, would help Slovenia to manufacture asbestos-free fiber cement. The Holcim conglomerate finally managed to spin off Eternit AG in 2003 as part of its long held strategy to concentrate on its core business. The reason it gave for holding on to the company for so long was that Eternit was an important customer for cement, but there were probably sentimental reasons in play too. The buyer was BA Holding, controlled by entrepreneur Bernhard Alpstäg, owner, along with his brother Georges, of the Swisspor Group. In 2005, under its new owner, Eternit AG again went through a series of reconstructions and name changes. Firstly, Eternit AG transferred the Swiss factories to its subsidiary Estertub (Estertub was the renamed Etertub; the trade name Etertub having been lost in a management buyout in 2003). Then Estertub was renamed Eternit (Schweiz) AG and Eternit AG renamed FibreCem Holding [1]. All Eternit entities belonging to the new owner Bernhard Alpstäg were then merged together into FibreCem. In 2006 Eternit (Schweiz) AG set up the Stiftung Eternit-Werke Schweiz (Eternit Works Foundation of Switzerland). This provides services primarily of a financial nature “for active and former employees and their families who have been hit particularly hard by the consequences of having worked with asbestos” [2]. “Never a relationship” In October 2010 Eternit (Schweiz) AG was assured that it would “not be affected by the trial in Turin.” The company announced it was “pleased that the Turin court had completely agreed with its claims and had unambiguously disallowed the attempt of the various civil plaintiffs to make Eternit (Schweiz) AG civilly liable for the acts of Eternit S.p.A.” The company claimed that neither Eternit (Schweiz) AG nor its owners had ever had a relationship to Eternit S.p.A. in Genoa, and Stephan Schmidheiny had never performed any function at Eternit (Schweiz) AG or even been a shareholder [3]. FibreCem Group: Activities in Switzerland, Germany, Austria, and Slovenia The spin-offs and changes of ownership had resulted in Eternit’s operations being confined to its manufacturing



facilities at Niederurnen and Payerne, Switzerland. Soon, however, the new owner forcefully pursued expansion abroad, starting in 2009 with the acquisition of the fiber cement works of the German conglomerate of Karl Bachl in Porschendorf near Dresden. A little while later it took over the Eternit works of Ludwig Hatschek AG in Austria. Eternit returned to its roots so to speak, as Hatschek was the man who in his day had founded Eternit and had been the licensor for all Eternit products. Ludwig Hatschek AG brought 455 employees and gross profits of 190 million Swiss francs to the FibreCem Group, which at that time had around 700 employees and a net income of 160 million Swiss francs, and subsequently acquired companies in Switzerland, Germany, Austria, and Slovenia. “A similar product strategy connects both Groups, which to date have been doing business in various geographic markets,” the buyer announced at the time of the takeover, which was made public under the rubric “solidarity in the European fiber cement market” [4]. In an interview Alpstäg called his takeover of Eternit “a smart decision” in retrospect. Swisspor wanted to give buildings a special sheathing or skin. “This includes,” according to Alpstäg, “the roof, façades, windows, and the insulation.” Eternit had a full array of façades in its program where before Swisspor had gaps. The asbestos image connected with the name, he said, was “no problem” [5]. And the new owner had plans for even greater things: the goal, so he said in an interview with the Neue Luzerner Zeitung, was to manufacture an “Eternit barrier” with factories in Europe from north to south. “Even folks in Lucerne [Alpstäg] dream of Eternit branches in India, Brazil, and China because these are the fastest growing markets” [6]. Swisspor and Alpstäg: Insulation Materials and Windows The Swisspor Group, of which Eternit is a part, began as a small cork factory in 1971 that the brothers Bernhard and Georges Alpstäg took over from their father. It manufactured insulation materials made of expanded Polystyrol rigid foam (EPS) and Polyurethane rigid foam (PUR/PIR). In 1996 the Alpstäg brothers acquired their first window factory with the purchase of Kufag, which was soon followed by the acquisition of Dörig Fenster (1999) and Herzog Fenster (2003). Swisspor lost out in the contest to buy the leading Swiss manufacturer, EgoKiefer. In 2011 Swisspor, now under the brand name of Swisswindows, held second place behind EgoKiefer in the Swiss market for windows made from synthetic materials. In 1998, Swisspor – called Alcopor at the time – expanded into the German market with its insulation materi-
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als, and it made a public offering [7]. Then, as early as 2001, the company was delisted. This brief interlude was accompanied by the takeover of the European affiliate of the U.S. construction material giant, Owens Corning, which had sought Chapter 11 protection in 2000 having become insolvent due to civil damages awarded in asbestos litigation, and the sale of Alcopor to the German Knauf Group (gypsum products). Excluded from this transaction were the Alcopor divisions for rigid foam and roofing tar sealant as well as the window factories, which were transferred to Swisspor Holding that Bernhard Alpstäg had re-established in 2002; Knauf took over the mineral wool fiber division (glass and rock wool fiber) – once belonging to Owens Corning; and the name of Alcopor Holding was changed to Knauf Insulation Holding [8]. All these actions are, moreover, filtered out of the company’s history on its website – probably because it disrupts the straight narrative line upwards. From the late 1990s on (the newer) Swisspor was focussing as it expanded abroad on the growing market in Eastern Europe. In 1999 it put insulation materials plants on line in Poland and Romania; in 2002 a second, then a third in 2004, and a fourth plant in 2008 in Poland. It acquired Prima Bau und Dämmsysteme (construction and insulation materials) with three plants in Austria in 2006 and in 2008 another plant in Romania [9]. The rapid growth in recent years is evident in the numbers: the Swisspor Group, which boasted as being “the leading expert for the building envelope of the future” with 26 plants in six European countries and 2,800 employees, had a turnover in 2009 of a billion Swiss francs. For advertising Swisspor is relying on soccer: it bought the naming rights for the new stadium for FC Luzern for 5 million Swiss francs; the name will be Swissporarena. The company also supports the Lucerne soccer team with additional services to the tune of another 5 million Swiss francs [10]. Bernhard Alpstäg is a boss of the old school, casual and anti-union [11], and a critic of the emphasis on short term profits practiced by today’s managers. “Our profits are reinvested not drawn off,” said Alpstäg. His goal, he said, was to never be beholden to a bank, and that’s why Swisspor was not listed (any longer) on the stock exchange. His brother Georges has meanwhile withdrawn
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from day-to-day operations [12]. May 2011 References 1. See www.eternit.ch. 2. See www.eternit.ch. Further details about the foundation can be found here. 3. Press release by Eternit, Oct. 18, 2010. 4. Press release by Swisspor, Mar. 6, 2009, and May 29, 2009, Neue Zürcher Zeitung, May 30, 2009. 5. Claudia Kock Marti, “Die Übernahme der Eternit war ein kluger Entscheid,” Südostschweiz am Sonntag, Sep. 26, 2010. For a more detailed account for Eternit’s current view of the asbestos issue see “Asbest ist ein dunkles Kapitel der Industriegeschichte,” Interview with Anders Holte, CEO of Eternit Schweiz in Maria Roselli, Die Asbestlüge. Geschichte und Gegenwart einer Industriekatastrophe. Zürich; 2007, pp. 131-137. 6. Charly Keiser, “Der Patron regelt seine Nachfolge,” Neue Luzerner Zeitung, Apr. 9, 2011. 7. Aron G. Papp, “Alcopor hat viel vor,” Tages-Anzeiger, Jun. 25, 1998. 8. Georges de Bréguy, “Wolle gegen den Ölschock,” Handelszeitung, No. 39, Sep. 27, 2000. See also www.baustoffmarket-online.de, October 10, 2000; Neue Zürcher Zeitung, Sep. 14, 2002; Bilanz, 12/2002; Bilanz, 12/2003. Also Handelsregisteramt Kanton Zug, entry for Swisspor Holding AG, and Handelsregister Kanton Nidwalden, entry for Knauf Insulation Holding, AG. 9. See www.swisspor-gruppe.ch. 10. Neue Zürcher Zeitung, December 13, 2008, and Beat Matter, “Spitzenspiel in Luzern,” die baustellen, 02/2011. 11. Bilanz, 7/2001. 12. Claudia Kock Marti, “Die Übernahme der Eternit war ein kluger Entscheid,” Südostschweiz am Sonntag, Sep. 26, 2010. Flavian Cajacob, “Bernhard Alpstäg, Hart sein mit sich anstatt zu jammern,” Handelszeitung, No. 34, Aug. 19, 2009. Andreas Flütsch, “Krise? Patron Bernhard Alpstäg baut aus,” Tages-Anzeiger, Mar. 18, 2009. Sarah Kohler, “Ich denke in Dekaden,” Interview with Bernhard Alpstäg, Neue Luzerner Zeitung, Jun. 10, 2009. Bernhard Raos, “Erfolgreiche Schaumschläger,” Bilanz, 4/1999.
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5. THE E TERNIT FACTORY AT C ASALE MONFERRATO Fabrizio Meni 1



The Eternit factory was built in Casale Monferrato, in the North of Italy, in 1906. Progress and modernity broke into the secular rhythms of the Monferrato hills and countryside, which were made of poverty, starvation, wrinkles and hard work under the sun. The location was perfect for an asbestos cement plant: in a territory famous for its clay, a necessary ingredient for cement production, and 100 km from Balangero, the site of the largest chrysotile asbestos mine in Western Europe. It was a modern structure that opened up unexpected employment opportunities. In a world that had known emigration as the only alternative to destitution it was the “American dream” at home: a well-paid job with set working hours which also left time to take care of the garden or the small vineyard, a stable future for the kids – no longer the necessity to slave in the fields or the marl mines. Eternit was the very image of man’s victory over nature: it produced only a limited range of products, but had created “artificial stone.” Leaflets publicized uses for the marvellous new fibrecement in henhouses, hutches, prefabricated houses,



iceboxes, pre-fabricated schools and gyms, etc., and, of course, all of them accompanied by the adjective “rational,” a real password to the future. In Monferrato, everything that was “Eternit” was “good”: the children used waste product from the plant to build their tree houses, the adults to mark off the borders of their gardens or level their backyards. Sacks full of scrap, socalled “polverino” (dust), the most dangerous to one’s health, were given away free, to be used indiscriminately, as a reward for workers undertaking work already known to be dangerous to health. The workers did piecework as was common in other cement factories in the area and in the mines in the hills; they were hired by the day and often waited hours for work, and this way their working day was incredibly extended. However, at the beginning of the century, work – whether in a factory, in a mine or on the land – could be compared to the labours of a beast of burden. Society was divided into two main categories: a well educated elite, which held the power, and a mass of ignorant and subdued people who could only count on their own strength and long hours of hard work, which combined meant exhaustion.



Stylized image of the Casale Monferatto Eternit plant in the 1920s. AFeVA archive. 1



Fabrizio Meni: author and historian; email: [email protected]. Translated from Italian by Elena Pertusati.
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The elite could not only read and write they also spoke the national language. By contrast, the mass of manual workers were for the most part illiterate and communicated in dialects not recognized outside their local area: viewed by the elite as work animals with no language, but expletives, whispers or curse words. Today it doesn’t seem believable that such a separation was justified by unquestioned anthropological beliefs. The elite assumed intellectual and spiritual superiority since the weary masses were regarded as being inherently stupid with no perception of a spiritual life. But along with the introduction of paid work in industry, came a sense of worth for the workers. The working-class felt like a bearer of values and for a while thought it was contributing with its own work to the construction of a better world for the future. There was then a special kind of pride in working in a factory, a pride now consigned to the realms of industrial archaeology. This growing sense of being “a producing class” led workers to question the division of traditional society, though there was no real change in the division of labour until the 1960s, in Italy. The older generations that worked side by side with the younger ones, even in the 1960s and 1970s, retained a sense of reverence toward the elite that commanded them, ready to call them “gentlemen” with a certain respect, recognizing a condition that they thought to overthrow (not destroy) only in their dreams. Those who worked at the Eternit factory, however, felt privileged compared to those who had to slave in the fields, who were already old when they turned forty or who rotted hunched in the mines. Never mind if doing the factory job they could die. They accepted death with the same resignation with which they were born. Whatever happened, they “the beasts” could expect to die before their time. It didn’t really matter to them if it was the “polvere” (dust) that accelerated the process. They said they would have died anyway, that was all. At most, people spoke generically about diseases. Usually the diagnosis for Eternit labourers was acute exacerbation of chronic bronchitis, the heavy smokers’ illness. They also spoke about cancer, but they normally associated the illness with their job – an existential condition. One works, gets sick and then dies. In a field, in a mine or in a factory; it didn’t really matter. Actually, getting ill because of work could be a source of pride, like an award for bravery: “I have the ‘polvere,’ you know,” like a confession shouted with dignity, as if “dust in the lungs,” on top of giving you the right to extra pay and hope for an early retirement, was also the mark of one who worked hard and strived and sweated to earn a living.
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By contrast, the Eternit “owners” represented the prototype of contemporary capitalism. In the 1980s, the Schmidheiny family owned Eternit factories in 16 countries with more than 23,000 workers, and an annual income of around 2 billion Swiss francs. For three generations the Schmidheinys strived to show themselves as deeply animated by a sense of duty comprising those ingredients that, according to Weber, combine the capitalist spirit with Calvinist ethics. However, seemingly following the principle that “money has no smell” many of their actions were at odds with any moral code: their economic success in Nazi Germany thanks to Hitler’s help, the use of a concentration camp for forced labour in the Berlin Eternit factory, the exploitation of black workers treated like slaves in the South African mines during apartheid, or the way in which they got the chance to rebuild Nicaragua with asbestos cement after the country was destroyed by the civil war and the earthquake in 1976, with the financial help of future dictator Somoza. Even the last representative of the dynasty, Stephan Schimdheiny, now on trial in Turin, is a worthy heir: he starts his career very early running Everite, the South African factory, in the worst years of apartheid. When he takes control of the whole company, in 1975, Schimdheiny is only 28, but already an astute businessman. By 1991 Schimdheiny had disposed of Eternit’s asbestos mines and many factories that made asbestos products, hoping to walk away from responsibility for the catastrophic damage that he and his family’s company had caused through the years. The Italian Eternit company, in which the Schimdheiny family had a substantial shareholding, in addition to their control of policy, and in which the Belgian Baron de Cartier de Marchienne was an executive director, and the Belgian Eternit a major shareholder, finally declared bankruptcy in 1986. The Casale Eternit plant was abandoned with all its poisonous contents and the last 350 workers lost their jobs. Shortly afterwards, Schimdheiny changes his image and retires to start writing books about the environment and green economy like a perfect anti-globalization farmer. He has been UN Representative for Sustainable Development, a Clinton adviser, professor of economics at several universities, founder of the Swatch company, a shareholder of UBS and Nestle; but most importantly, he is one of the richest men on the planet. It is an indisputable fact that Schimdheiny finally switched to non-asbestos production, but he did so really slowly, claiming for years that there was no material that could replace asbestos. Even though govern-
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ments were worried about increasing public awareness of the dangers of asbestos, the influence of the asbestos industry was strong enough to delay European asbestos bans – 1992 in Italy, 1993 in Germany, 1996 in France – despite the mounting evidence provided by health professionals. The strategy adopted in the last ten years of asbestos cement production in Casale was for Eternit to apparently cater to workers’ concerns by improving working conditions, thus creating the image of a caring company. Yet it denied that asbestos caused mesothelioma for years and dismissed as subversive, union battles in defence of workers’ health. What has come to light at the trial in Turin is that Eternit concealed evidence of the hazards of asbestos and hired a public relations agency to monitor and investigate the activities of unionists, anti-asbestos activists and prosecutors. The workers knew very well, however, that working conditions were terrible and that they risked their health – they had known this for the best part of a century. Most of the women worked in the moulding department, shaping and cutting the various products made there by hand. “We used to wear a ‘foulard’ on our hair so that it didn’t get covered with too much of that white dust.” Wagons full of sacks of asbestos arrived at the railway station in Casale; then the wagons had to be unloaded manually onto carts which were then taken to the processing departments. The asbestos was stored in very high silos and taken later from the silo doors by pitchforks, to be processed. Then there were the machines used to separate the fibres prior to being amalgamated with cement, fed with raw asbestos by hand. It was said that even the vineyards around the factory were white because of the dust. Till the early sixties the initiatives taken by the unionists inside the factory were restricted to making requests that the management was inclined to perceive as “deliberately aggravating,” that is, pressing for masks, filters, fans and any other form of protection from that dust. Usually, the solution to these annoying people was the “Kremlin,” the department with the harshest and unhealthiest conditions, the place where unionized workers ended up: it was a department for the finishing of tubes, with piles of turnings and very low ceilings. Dust filters were installed toward the end of the sixties, but that just displaced the danger: in fact, at night the filters were opened and the wind carried the dust over the town. In the sixties, public opinion supported the factory because it had brought jobs and money for many families:



industrial action could only monetize injuries, but even this was appreciated by the workers who accepted the risk in order to guarantee the future welfare of their children. “Why did it take us so long to find out that asbestos is carcinogenic? Because of anti-union, antiworker and anti-communist bias. In Casale, only some doctors and few people from the environmental association were on our side” says Bruno Pesce. The idea of “closing the factory” was seen as a crazy plan that would lay thousands of jobs on the line; it would have meant cancelling that “American dream at home” that Eternit represented. Thus, in pressing for action, the union had to overcome both the distrust of the workers who didn’t want to risk their jobs, and the hostility of local people who did not want to support a commitment against the main economic resource of the area. However, this attitude changed when people started dying systematically, even men and women who had never had anything to do with the factory. In 1988, the “Associazione esposti all’amianto” (Association for people exposed to asbestos) was founded in Casale; this was later changed to “Associazione Vittime” (Victims Association), when not only the correlation between asbestos and mesothelioma was proved, but also that mortality in Casale was much higher than in the rest of Italy. However, even when confronted with this dark scene of deaths and asbestos-related cancer, there were still people arguing that the most important consideration was to defend capitalism – the bringer of wealth, comfort and progress; though capitalism and its guiding principle – free trade – imply a series of conditions that had been disregarded by the Belgian-Swiss multinational. Free trade must be based on democracy; if it is to be truly free, it must support freedom of information and expression. Now, manipulating information, silencing the voices of scientific research, spreading false rumours passed off as scientific data, disseminating publications and providing training courses for architects and engineers to encourage them to use asbestos instead of traditional materials – that is not behavior that follows the guiding principles of capitalism. If in the light of Selikoff’s findings in the 1960s, linking occupational asbestos exposure to lung disease, Eternit had switched to the production of non-asbestos fibre cement, the company would not have gained such an advantageous position in the construction industry. And Stephan Schmidheiny would probably not have become one of the richest men on Earth.



33



Eternit in Italy – the Asbestos Trial in Turin



Photo from documentary: Dust - the Great Asbestos Trial



In Casale Monferrato nowadays, in the area that was dominated for a century by the Eternit “factory of death,” there is a large expanse of concrete with just a few remnants of buildings – funereal industrial archaeology. This is the result of a unique decontamination process following the closure of the factory in 1986 and demolition in 2006; a task requiring enormous effort from local institutions since no help was forthcoming from the manufacturers that had profited from asbestoscement production in Casale for 80 years (an estimated 23 million tons of asbestos cement was produced in Casale). Since the end of the seventies, the period for which reliable figures are available, around 1,700 people from Casale Monferrato have died from asbestos-related diseases. Moreover, it is estimated that until 2030 almost 50 inhabitants of Casale Monferrato will die every year from such diseases, the majority from mesothelioma. It is a disaster comparable to Chernobyl in that, for many years now, asbestos-related diseases have struck down citizens and ex-Eternit workers, indiscriminately. In Europe alone, a person dies of an illness directly caused by exposure to asbestos every five minutes. According to a European Union study, by 2030, around half a million victims of asbestos-related diseases are expected in Europe.
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The same cynical and ruthless capitalism experienced by the people of Casale Monferrato, with such tragic consequences, remains in other countries, to which asbestos cement production was transferred. The industry is still using the same arguments in these countries that we heard so long ago: that “scientific” studies demonstrate the safety of white asbestos, that “controlled use” is safe use, that incorporation into a cement matrix renders lethal asbestos fibres harmless. No doubt prices have been kept low, by minimizing production costs, turning a blind eye to parameters of safety and environmental protection, and not prioritizing workers’ health and rights. However, we in the West are not supposed to care about this, or the fact that asbestos production is rising: it is now being used far away – in China, India, Vietnam…. Asbestos products are cheaper than safer substitutes because the industry continues to operate hazardous production facilities with few, if any, health and safety measures and off-loads its liabilities for the diseases it causes onto the at-risk workers and communities. As it was in the 20th century in Italy, so it is today in many developing countries – workers paying with their lives for the privilege of working for asbestos companies. September 2011
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6. ASBESTOS ACTIVISM IN C ASALE MONFERRATO



“OUR STRUGGLE FOR JUSTICE, DECONTAMINATION, RESEARCH” Romana Blasotti Pavesi, Bruno Pesce, Nicola Pondrano1 The trial of top management figures from the Swiss and Belgian Eternit multinationals finally started in Turin on 10th December 2009. (In Italy, the Eternit multinationals owned five asbestos processing facilities: a large factory in Casale Monferrato and smaller facilities in Cavagnolo, Rubiera, Bagnoli and Siracusa.) We, the victims in Casale, have been waiting for the top management of the Eternit group to face justice for 25 years, a long period of passionate struggle during which we won cases against local managers and campaigned for the national asbestos ban, which was achieved in 1992. The Italian General Confederation of Labour (CGIL) and the Association of the Asbestos Victims' Families (AFeVA), have always pursued, stubbornly and uncompromisingly, three main aims: justice, decontamination and research. On trial in Turin are the Swiss tycoon Stephan Schmidheiny and the Belgian Baron Louis de Cartier de Marchienne; both are charged with willfully and knowingly neglecting safety rules and willfully causing permanent environmental damage. The case has attracted worldwide attention and is by far the most significant of the handful of criminal actions indicting asbestos industry executives.



What makes this trial unique is the sheer size of the judicial effort and the number of victims involved: the painstaking inquiry led by Public Prosecutor Raffaele Guariniello has resulted in a dossier running to 200,000 pages and nearly 3,000 asbestos victims have been named. Running in concert with the criminal trial is a civil suit involving around 6,000 people seeking compensation from Eternit: asbestos victims and family members. Of the victims identified in the trial, around two thirds have already died; with 75% of these deaths being recorded in Casale Monferrato, where environmental exposure has led to 500 deaths of residents from mesothelioma, while occupational exposure has caused the deaths of more than 1,000 workers from asbestosis, lung cancer and mesothelioma (recorded up to 2008). To these horrific figures we can add about 1,000 people who have died since 2007; Eternit will have to answer for these deaths in a further trial. In Italy, more than 1,000 mesotheliomas per year are being recorded. Just in Casale Monferrato alone, a small town of 36,000 inhabitants, up to 45 cases a year are diagnosed; significantly, only 20% of those now being diagnosed with mesothelioma were former asbestos workers. Hopefully the number of deaths will soon start to decline.



Photo from documentary: Dust - the Great Asbestos Trial



Members of the public gallery weigh every word of the proceedings - most are relatives of victims. Romana Blasotti Pavesi is the President ofAFeVA; Bruno Pesce (email: [email protected]) is asbestos litigation coordinator ofAFeVA and former Secretary of the CGIL in Casale Monferrato from 1979 to 1984; Nicola Pondrano (email: [email protected]) is the CGIL branch Secretary for Casale Monferrato. Translated from Italian by Elena Pertusati. 1
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Leading up to what has become the biggest trial in Europe centred on “mass asbestos fatalities,” there has been a relentless effort to combat asbestos hazards, concentrated on two fronts: union action to protect workers’ health and individual rights, and collective action to protect not only workers but the whole community.



era, all trade union platforms included specific demands, originating at plant level, concerning environmental and health issues in the workplace. There were some improvements at the Casale factory.



3rd Stage: 1979-1998



Below is a synopsis of the fight against asbestos in Casale Monferrato, a community struggle which has contributed to launching the trial of the Eternit executives.



The real struggle against the continued use of asbestos started in the 1980s, when an industrial economic crisis led to a change in public opinion and trade union efforts to improve workplace health and safety were no longer as effective. In 1986, Eternit shut down its operations in Italy. By this time, because of its role in promoting workers’ rights (particularly, since the end of the 1970s) the union had achieved a degree of credibility and “authority” amongst the workers – only much later would it win the respect of the public. Actually, the transition from action to improve conditions to a full questioning of the asbestos risk was not easy. However, in Casale there was no real clash between advocates of job protection and environmentalists – between workers and a trade union which was by then working together with the environmental associations towards the common objective of eliminating the use of asbestos. Of course, the workers were very worried about their jobs and it was pertinent to remind some environmental activists that a worker’s pay packet was not an “optional extra” but a basic need.



1st Stage: the 1960s



This 3rd stage can be divided as follows:



Of particular importance in campaigns on behalf of the workers has been the role of the workers’ union, especially the local union branch (Camera del Lavoro) in Casale, and INCA–CGIL, (the CGIL's welfare society). Gaining official recognition and compensation for occupational asbestos-related diseases proved to be contentious and involved complex medico-legal procedures. Although the first asbestosis case had been recognized in Casale in 1947, it was 1987 before mesothelioma alone (occurring without asbestosis) was recognized by the Industrial Injury Compensation Agency (INAIL). Collective action within the plant and outside, led initially by the Trade Unions, soon drew the support of environmentalists and asbestos victims. Local Authorities, however, did not join the campaign till the 1980s.



In the 1960s, arduous, dusty or noisy work conditions were normally used as bargaining chips to get wage improvements. Consequently, the negotiation of “cash settlements” to resolve problems arising from working conditions was a normal occurrence. It was difficult to press for changes in working practices and quite unthinkable to question the use of a raw material, such as asbestos, for health reasons. It was considered “normal” for workers to get ill and eventually die: after all they “were but workers” and their superiors at that time were inclined to accept that “survival of the fittest” was the natural order of things for the working class.



2nd Stage: the 1970s



1968 was not only famous for student protests; with the development of the process which was intended to lead to the unification of the unions and the approval of new legislation (aka the Workers' Bill of Rights in 1970) millions of workers all over Italy fought to improve the working environment and to safeguard workers' health in factories. In Casale, this struggle was helped by a significant commitment of doctors and researchers to both minimize risk to workers and to ascertain new cases of asbestos-related diseases as they arose. In this
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•1979



Thanks to the work of Nicola Pondrano, who was then the new person in charge of the INCACGIL office, and Dr. Daniela Degiovanni that led to asbestos-related diseases and the consequent right to benefits being recognized by INAIL, there was a strong development of medico-legal procedures (persons sufficiently disabled to receive benefits from INAIL were entitled to seek further compensation in a civil court). There were hundreds of cases, with the majority having successful outcomes.



• 1981-1983



When INAIL accepted a request by Eternit to be exempted from paying an insurance premium to cover asbestosis/silicosis risks (implying that the factory was risk-free in that respect), it was decided to sue in the civil courts. The outcome of this suit was a verdict confirming asbestos risks in all the Eternit workshops, and including some worrying references to pollution within the town itself. Following an appeal by Eternit this verdict was finally confirmed by the High Court in 1989.
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• 1984



INCA and CGIL local union office (camera del lavoro) organized the first conference on asbestos-related diseases.



•1993



Eternit went into receivership and then bankruptcy: after 80 years' activity and having had, at times, nearly 2,000 employees, Eternit decided to throw away what was by then a “squeezed lemon,” leaving 350 workers jobless and failing to keep the promise of a new plant and the possible conversion to “asbestos free” technology. Then came a proposal from SAFE (Eternit France) to re-open the plant employing asbestos again, but the trade union turned it down.



Following eight years of committal proceedings, the first criminal lawsuit against the top management of Casale Eternit s.p.a. got under way. The end result was disappointing: though the defendants were found guilty, on appeal the acceptance of extenuating circumstances resulted in a decreased penalty – not one of them spent a day in prison. Moreover, statue of limitations considerations meant that 800 injured parties – sick or dead workers – were excluded from claiming damages in this trial. Luckily, compensation of about €3.6 million was obtained for those who were eligible. (In 2010, with the closing of the bankruptcy proceedings, €5.5 million was added.)



•1987



•1998



•1986



The first epidemiological study (by Turin University and the Casale Local Health Authority) revealed a virtual massacre: 200 deaths due to asbestos exposure among Eternit workers. Further research, this time on family members and local residents, was conducted. As a result, Mayor Riccardo Coppo banned asbestos in the Casale area: it was the final blow to any attempt to reconcile us with asbestos.



•1988



The Association of the Asbestos Victims' Families (AFeVA) was founded and its chairmanship given to Mrs Romana Blasotti Pavesi, a passionate activist who has lost both her husband and daughter to asbestos disease. This was followed by the formation of the Asbestos Lawsuit Committee which drew together the main local associations in the struggle against asbestos.



•1989



A second meeting entitled “No Asbestos” was organized by CGIL in Casale Monferrato. Here, they put forward a draft proposal for legislation to ban asbestos and to establish a national fund for all asbestos victims, i.e. covering both occupational and environmental exposure. CGIL supported the proposal on a national level and involved the CISL and UIL trade unions. Six months later they presented a common national platform for the banning of asbestos.



•1992



After three years of sits-ins in front of the Parliament building in Rome, demonstrations and petitions, Act 257 was approved. It banned asbestos throughout Italy. The Act was a big success but it provided no funding for victims.



The decontamination project for 48 villages and towns in the Casale District commenced, thanks to public funding. To date, decontamination has been completed on all public buildings and the former Eternit plant, which was demolished in 2006, exactly a century after it had been built. In that same place there will soon be a public park and a project of urban reconversion named EterNot, which will greatly improve the Ronzone neighbourhood. While over 50% of private sites have been decontaminated, there are still 500,000 square metres to decontaminate in the town. Aid grants cover 50% of the cost of replacing asbestos roofs and 100% of the cost for decontamination involving friable asbestos. For some time now, the amount of pollution in Casale has been the same as other towns. If the Local Authority handles the remaining decontamination successfully, in a few years' time the District of Casale might be the most completely asbestos-free area in Italy. Our aims of achieving justice for victims and decontaminating the local environment have been firmly pursued over the years and partly fulfilled. Nevertheless, we cannot ignore the fact that there are still problems which have not been solved. Outlined below are our next challenges in fighting asbestos.



Establishing a National Fund for Asbestos Victims Reference should be made to the French example (the compensation scheme operated by FIVA). Funding should be financed by both public and private contributions. It should grant equitable compensation to all asbestos victims, covering both occupational and environmental exposures, with acceptance of such compensation not exempting the guilty party (the polluter) from criminal liabilities.
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Workers Memorial Day 2011, when hundreds of activists flocked to Italy from across the globe to show solidarity with the people of Casale Monferrato.



No to a Reduction of Penalties



Italy officially has over 2,000 asbestos-related deaths a year, as well as about 900 industrial accident fatalities. In spite of these dramatic data, the Italian Parliament is taken up by wholly different matters! By implication they are accepting the dreadful toll of industrial injuries. We need, on the contrary, to adopt greater rigour and commitment, to strengthen inspections and supervision, and relaunch the role of trade unions to provide safeguards. Don't let us forget that deaths from occupational illnesses and cancer are often silent deaths, in that they are infrequently the subject of public debate, even though victims suffer terrible pain and distress.



The Fight against Mesothelioma Further scientific research and treatments are required. Exchanges with other countries are needed to develop more successful and accessible treatments (and therapy protocols). With this aim, in 2007, the Piedmont Region and the Ministry of Health decided to set up a Regional Asbestos Research Centre in Casale specializing in such areas as: the environment, health care, and IT (to set up a database of asbestos court cases, for example). We have made renewed requests for this project, which has a Scientific Committee headed by Prof. Benedetto Terracini, to be given the green light.



New European Policy



We need a more active role to be played by the EU and other international organizations in global efforts to ban asbestos (still not banned in around 75% of the world’s
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nations), and in the environmental decontamination of Europe. We also need new EU Directives to make it easier to identify liability and facilitate compensation procedures. The avoidance of responsibility by multinational companies when they damage people’s health or the environment is unacceptable. The possibility of legal actions and investigations to determine the damage must be extended. Since multinational companies, such as Eternit, have very complex organizations, we also need to simplify international procedures for investigations and the use of letters rogatory when submitting requests to foreign courts – it must be made easier to obtain compensation when lawsuits involve cross-border judicial systems. Finally, by cooperation at an international level, national laws concerning the environment, health, compensation and welfare should be rationalized and made to conform to globally accepted norms. We think that the current lawsuit against the Eternit top management will shed light on what led to the slaughter we have witnessed – expose an economic system that allowed easy profits to be made, with those making such profits apparently impervious to the harm they were inflicting on workers and communities. We are sure that the investigation carried out by PP Guariniello and the members of his team is in itself a huge contribution to this international battle of civilization. August 2011
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7. A TRIAL WITH FAR-REACHING IMPLICATIONS Laurent Vogel 1



On 4 July 2011, Turin public prosecutor Raffaele Guariniello concluded his statement of case by calling for 20-year jail sentences against the two men in the dock – Swiss billionaire Stephan Schmidheiny and Belgium’s Baron Louis de Cartier de Marchienne. The Turin trial is special – obviously not for being the first time the asbestos industry has found itself in the dock, but rather due to the conflation of three things: 1.



2. 3.



It is the outcome of nearly half a century’s direct worker action for criminal justice driven basically by Eternit’s Casale Monferrato factory workers. It is a criminal trial focused on the social and public policy import of cancers caused by work. It is the first time that representatives of the Eternit group’s top decision-makers have been indicted for the consequences of what they have done in a particular country. This gives the trial transnational importance.



A Trial Crowning nearly Half a Century of Direct Worker Action One thing that sets the Turin trial apart from other trials is its storyline of workers and the population of Casale Monferrato forming a collective actor. In many other cases, especially in class action litigation in the United States, a collective actor tends to emerge as the result of legal action. "Victimhood" becomes a clustering force built up by the momentum of a trial. The Casale Monferrato situation is very different. Awareness of the dangers of asbestos grew out of direct worker action that gradually became radicalized and spread to the community as a whole. It was a process punctuated by lawsuits of one kind or another – not all successful – but was not shaped by them. By and large, the monumental investigative work carried out by the justice administration authorities could only be done because of the collective memory developed with its own means of recording and investigating facts. Direct worker action found ways of taking critical ownership of the reality of work. It produced alliances between workers and scientists. It challenged the establishment’s take on reality. This self-empower-



ment through knowledge comes through with clarity in the detail with which the trial was able to delve into the history of working conditions, the business organization and the health impacts of Eternit’s business. It was an indispensable foundation for an innovative reinterpretation of classical legal concepts like causality, liability and deliberate tortious intent. The wide-ranging judicial investigation unearthed 2,969 cases – more than 2,200 deaths and some 700 cancer sufferers. The roll of death in Casale Monferrato reads: around 1,000 Eternit workers, 500 local residents and 16 sub-contract workers. Added to those are some 500 cases in Bagnoli near Naples, 100 in Cavagnolo in the province of Turin, and around 50 in Rubiera in the province of Reggio Emilia. The liability of Eternit’s boardroom for the deaths of 11 Italian workers who had worked in Switzerland will also be looked at. This part of the case was one of the hardest to put together as the Swiss National Accident Insurance Organization (SUVA) long refused to hand over the records until it was forced to do so by a Swiss court order. Eternit’s Casale Monferrato factory started up in 1906. Located near the Balangero mine, it was a major production centre for asbestos cement goods, especially the renowned corrugated sheeting synonymous with the name Eternit. The Balangero mine’s output could not keep up with production demand. Casale Monferrato had the dubious claim to fame of sourcing its asbestos supplies from countries in four continents – Brazil, Canada, South Africa and Russia. Up to 1980, the asbestos bags were unloaded and slit open by hand, and their contents forked into huge silos. The production process at this stage differed little from peasant farmers’ hay-gathering techniques. So severe was the pollution that the factory seemed shrouded in a permanent haze. During the second world war, US bombers’ repeated attempts to blow up the strategically important Po bridge failed, with pilots reporting a bizarre atmospheric phenomenon whereby the small town seemed to be enveloped in thick white clouds in all seasons. Eternit was a paternalistic business, and offered its workers free asbestos cement “tiles”. The bags the asbestos had come in could be taken home and used to harvest potatoes. Local people were free to take the



Laurent Vogel is Director of the Working Conditions, Health and Safety Department, European Trade Union Institute. Email: [email protected] 1
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factory spoil to use for roof insulation, or garden paths. It was a soothing paternalism when works medical officers gave assurances that working with asbestos carried no risks. Workers who voiced concerns might be provided with largely useless protective equipment. But it turned harsh and repressive when challenged. One production shop universally known as the Kremlin was situated in a canal-side building on its own. This was where exposure to asbestos was the highest. It was where the tubes and pipes were finished, turned at breast height in a very low-ceilinged room. This is where management put activists from the Italian General Confederation of Labour (CGIL) to work. Few workers exiled to the Kremlin saw their 60th birthday. The first workers' struggles against asbestos-related health damage date from the 1950s. Recognition of occupational diseases came in dribs and drabs: the first case of asbestosis was recognized only in 1947. The workers’ growing realization was stonewalled by the company’s constant denials. Since Eternit was adamant that the work was not dangerous, even the most basic protective measures were considered too costly. In 1961, the workers’ discontent turned to strikes and protests that were savagely put down by the police. It would take another 20 years for the company to yield for the first time to union demands. Bruno Pesce, who headed the Casale Monferrato labour federation from 1979, focused union demands on health protection. A wave of strikes and shop-floor meetings followed. The unions won the right to have a study on harmful exposures carried out by the Pavia institute of occupational medicine, with union involvement and oversight. Union reps would tour the plant with the researchers and technicians, pointing out where samples should be taken. The field work took 40 days, and found very high levels of exposure to asbestos. The employer’s response was two-pronged: an attempt to break workers’ unity by claiming that improvements could be made, but only if comparatively high danger money payments (24,000 lira a month for the workers most exposed to asbestos dust) were scrapped; and setting up an employer-controlled occupational health service whose first newssheet cautioned workers against smoking! This provoked a two-hour down-tools. The CGIL union decided to hire its own well-qualified doctor, Daniela Degiovanni, who helped uncover the monstrous truth: hundreds dead of mesothelioma and lung cancer; thousands more suffering lung diseases and other asbestosrelated conditions. In 1986, the factory shut down when Eternit’s local subsidiary went bankrupt, but the toll continued to rise. The latency period between exposure to asbestos and the de-
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velopment of cancer may be up to forty years. And so polluted was the environment that most of the population of Casale Monferrato were constantly exposed to high levels. People in Casale Monferrato are still dying from asbestos: new mesothelioma cases are currently running at around 40 a year, and epidemiologic projections suggest that this will continue until 2015-2020. Casale Monferrato has a population of around 35,000. At an international conference held in parallel to the trial in March 2010, Bruno Pesce retraced the history and singled out the key features of the direct action movement. The approach throughout the 1950s and 1960s was to monetize the risks. Workers focused on the physical strain of work, the high noise levels, and dust-filled workshops with the main aim of getting compensation in the form of higher pay. There was no question at the time of looking for an alternative to the production of asbestos-containing materials. From 1968, the struggles took a more radical turn. An alliance was formed between union reps and doctors conscious of their social and political responsibility for tackling disease. Work organization became central to the agenda. There was no specific demand to scrap asbestos, but a growing conviction that the bosses should not have the sole say on production objectives and methods. It was a time of creative ferment and critical thought which in Italy more than elsewhere in the world was to engage the heart and soul of an entire generation of the labour movement. Unlike in other factories, local environmental demands and workers’ interests in terms of jobs and wages coalesced in the 1980s. The factory shop stewards’ committee would organize the growing community opposition to the Eternit group – an alliance fostered by the CGIL trade union confederation’s relentless attempts to get the occupational diseases recognised, and the first actions for damages against Eternit from the early 1980s sparked by INAIL’s (the Italian social security system’s occupational accidents and diseases branch) acceptance of a reduced risk premium on asbestosis despite Eternit’s systematic failures in primary prevention. In 1986, Eternit’s Italian branch folded. The promised industrial redeployment never happened. A French Eternit affiliate offered to take over the factory provided it could carry on using asbestos. The union rebuffed the approach and backed the local council ordinance banning any production with asbestos in the Casale Monferrato area.
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A first trial in 1993 found only local company managers in the dock. The Supreme Court of Appeal found the case proved for the death of one worker only, and imposed a very light sentence. Charges relating to all the other deaths were found to be time-barred.



Exposing Workers to Carcinogens can be a Crime The Turin trial is unlike many asbestos-related lawsuits in common law countries where the main aim is compensation for victims. Criminal intent is not at issue in tort actions on liability, which are purely financial. The claimants argue that they have suffered loss that can be assessed in monetary terms. They give evidence that the defendant is at fault and that a causal link exists between that fault and the loss incurred. If they prove their case, they are awarded compensation ... provided the defendant is still solvent. Many multinationals have successfully escaped having to pay compensation through complex arrangements, whereby subsidiaries in countries where they were particularly exposed have filed for bankruptcy. The company that caused the loss may even get away without paying the compensation itself if it is insured. To be sure, the dividing line between civil and criminal liability in some countries may be less hermetic where punitive damages are awarded. In certain conditions – which may differ between legal systems – the particular severity of the fault introduces a punitive element that is decided by a public authority (a court) and turned into private revenue (victim compensation). In a recent trial in Mississippi, for instance, a jury ordered Chevron and Union Carbide to pay $322 million to a worker exposed to asbestos while working on drilling wells for the oil industry between 1979 and the mid-1980s [1]. The worker suffers from asbestosis and must use an oxygen assisted breathing system. This is the highest single payout to an individual in an asbestos case in the United States. That being said, criminal impunity has symbolic political and social significance since it implies that where asbestos is concerned, mass murder is not seen as a sufficiently serious violation of public policy to be considered a crime. The Turin trial is the latest in a series of prosecutions for exposing workers to asbestos. What is new, however, is that the charges differ from indictments in previous cases. The Italian criminal case law on asbestos can be very broadly summed-up as follows [2]. Most indictments have been on charges of manslaughter or negligent injury so as to look at the criminal liability



of employers in individual situations of workers suffering from asbestos-related diseases. Trials have focused both on diseases that can be considered as specifically resulting from exposure to asbestos (mesothelioma and asbestosis) and cancers that have a range of possible causes but for which there is epidemiological evidence showing a high probability that exposure to asbestos is implicated (mainly lung cancer). Reference to epidemiological data prevents the causal relationship being vitiated because no cancer carries the "signature" of a particular exposure. In a landmark ruling in 2002, the Supreme Court of Appeal held that there was no requirement to prove the precise mechanism of carcinogenesis in each individual, and that a high logical probability could be deduced from epidemiological data and statistics [3]. Sentences have generally been based on three provisions of the Italian Penal Code. Article 40.2 specifies the criteria of causation that must be considered in criminal matters. It provides that “failing to prevent an event where there is a legal duty to do so is equivalent to causing it.” Article 589 contains the offence of manslaughter while Article 590 criminalizes culpable injury to the person. The legal duty to ensure a healthy and safe workplace derives from a body of health and safety at work legislation. There is a fairly consistent body of case law to say that such a duty of safety existed where there was sufficient scientific knowledge about the consequences of exposure to asbestos. The Supreme Court of Appeal was clear that an employer’s duty of care included taking all technically possible preventive measures and was not limited to mere compliance with statutory limit values. The Turin trial’s take on what law applies to the facts is different. It is based on two types of offence. Article 434 of the Penal Code contains the offence of malicious commission of a disaster, i.e., a tortious act or omission which caused an outcome foreseen and desired by the person committing it. Article 437 deals more specifically with working conditions and concerns the malicious removal or omission of protection against disasters or injury in the workplace. More than technical issues about the definition of offences, this approach focuses on the collective aspect of business, technical and work organization choices by Eternit top management. “Disaster” as a concept goes beyond just multiple unlawful deaths and may well af-
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Photo from documentary: Dust - the Great Asbestos Trial



More than 100 journalists and 150 lawyers, along with asbestos victims, their families, and members of the public who could get tickets, pack the courtroom for the first day of the trial in Turin, December 10, 2009.



ford better insights into the full implications of an Eternit-style process of capital accumulation. One further thing must be said. As with developments in French case law, this asbestos trial is not a case unto itself. The criminal case law on asbestos meshes together with that dealing more generally with all the hazards of work. To argue this further is beyond the scope of this article, but reference can usefully be made to the landmark trials on the Porto Marghera cancers from exposure to vinyl chloride which culminated in a Supreme Court ofAppeal ruling of 19 May 2006 [4]. Where work accidents are concerned, it is worth mentioning that on 15 April 2011, the same Turin court currently sitting in judgement on Eternit’s top executives handed down a 16 ½ year prison sentence to Herald Espenhahn, managing director of the multinational ThyssenKrupp, for a fire which led to the deaths of seven workers. Four other company executives received jail terms of 13 ½ years. To be sure, this case is different, but the legal arguments around the notion of intent could set a precedent on which the court will rely when deciding the Eternit case.



Group Top Management on Trial



In the Turin dock stand Stephan Schmidheiny and Belgium’s Baron de Cartier de Marchienne. Stephan Schmidheiny comes from a family prominent in Swiss economic and political circles which for almost a cen-
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tury has been the biggest shareholder in Eternit. It has managed to forge the most varied networks of alliances. During World War Two, the Nazi authorities supplied it with slave labour for Eternit’s Berlin factory. Art collector, philanthropist, and the driving force in many networks to promote a new green capitalism, Stephan Schmidheiny has been a leading light of an employers' association – the World Business Council for Sustainable Development. Stephan Schmidheiny played a key role in the Eternit group’s asbestos industry branch from the mid 1970s, where he established a policy of risk denial and double standards on a world scale, delaying the elimination of asbestos in the least developed countries. As Sergio Bonetto, a lawyer for some of the victims, puts it: “Unfortunately for them, Swiss industrialists are meticulous sorts: everything was written down and centralized. For example, we have proof that in Switzerland, all the asbestos samples were controlled and that production parameters were set by dust contamination standards that differed with the country” [5]. Baron de Cartier de Marchienne is a doyen of the Belgian economic establishment who held executive responsibility in the Belgian branch of Eternit (subsequently renamed Etex), and direct management responsibility for Casale Monferrato from 1966 to the early 1970s.
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The Turin trial has brought much evidence to show how the two arms of Eternit management - Belgian and Swiss – tried to airbrush away the dangers of asbestos and stave off a ban. On Schmidheiney’s watch, Eternit saved money by cutting down on preventive measures while spending on PR. A police search of the offices of lobbyist Guido Bellodi found that from 1984 Stephan Schmidheiny put money into misinformation campaigns in Italy. A journalist infiltrated the Casale Monferrato asbestos victims committee and Judge Guariniello was put under surveillance [6]. Papers found show that Eternit "invested" in buying scientists, prominent politicians and trade unionists, and journalists. The Turin trial stands in marked contrast to the apathetic criminal justice systems of Belgium and Switzerland where the same industrial group wrought similar havoc. The Casale Monferrato story is not much different to that of other Eternit group factory towns like Payerne in Switzerland and Kapelle-op-den-Bos in Belgium. The legal inaction in both countries is not down to significant differences in the criminal law, as by and large the same offences charged in Italy are found in Belgian and Swiss law. The differences stem much more from the social dynamic around what Eternit was doing, rising from the labour movement to the media and government. Nothing has dented the respectability surrounding the Eternit group’s ruling families in their countries of origin. Fortune brings its own fame and Stephan



Schmidheiny’s conversion to green capitalism has earned him more bouquets than brickbats. August, 2011
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The first ticket for the trial - courtesy ofYvonne Waterman.
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8. INTERVIEW WITH PROSECUTOR RAFFAELE GUARINIELLO



1



Niccolò Bruna and Andrea Prandstraller2 What makes this trial special?



The Eternit case is special because of the sheer size and numbers: the number of plants involved, the number of injured parties. Nevertheless, it is only one of the many cases concerning work-related and asbestos-related cancers we have dealt with over the years. The Eternit case is part of a far reaching legal action we have been pursuing for over 15 years with the creation of an Observatory on occupational cancers. We have already studied over 25,000 cancers and have unsurprisingly found asbestos-related occupational tumours associated with several companies, including Eternit. What has the role of the victims' organizations been in commencing proceedings?



The contribution being made by the victims and their organizations is essential as they provide information and knowledge. However, we proceeded because, in accordance with the law, we had to. Occupational exposure to asbestos, it is often said, has not been subject to legislation in Italy, as is the case for many other countries. This is not completely true: we have an Act which dates back to the early 1900s, mandating health and safety rules to be applied to teenagers and women working with asbestos. Legislation was not lacking: there were regulations; and in Italy we have had general rules on industrial health since 1927, revised in 1956. In the 1940s there was a law which decreed compulsory insurance to compensate workers for asbestos-related diseases, especially for asbestosis; the law included an obligation to monitor asbestos workers’ health. What is the charge against the defendants?



The criminal case against the Eternit executives includes the following charges: manslaughter, actual bodily harm, causing a disaster, failure to comply with safety rules and negligence. The choice to proceed with the accusations of “disaster” and “failure to comply with safety rules and negligence” was made because the length of time it would have taken to obtain medical ex1 2



pert reports for the huge number of injured parties and victims involved might have had statute of limitations consequences. Consequently, we decided to proceed with the most serious offences. At first the proceedings against Eternit involved local and national Italian managers, why?



Because we had not realized there was a connection between the Italian plants and individuals who had worked abroad. When informed that some workers who had worked in Switzerland had come back to Italy to die, we widened our accusations to include foreigners. Starting from these cases, we found out that Eternit had plants in Switzerland; and that’s where the owners were. Consequently, we started asking questions about the relationship between the plants and the ownership; gathering data and elements that, according to the prosecution, would prove the soundness of our charges; no longer against the national managers but also against the owners and the majority shareholders of the company. How long did the preliminary investigations last?



The preliminary investigations took some years because we had to collect rogatories in Switzerland and that was hard; in some cases it took up to 4 years. These are the procedures that our Swiss colleagues evidently have to follow. There have been some appeals presented by the concerned parties against the admission of the rogatories, I understand. Our experience in asbestos-related cancer cases dates back many years. Currently there is a vast amount of case law (jurisprudence): it was very innovative when we started but today it is well known, there are issues and problems which have already been addressed by jurisprudence. So we just have to follow this path. There are two specific problems associated with the case. Firstly, the huge number of injured parties; not only workers but people, members of the community, who have never entered an asbestos plant. Secondly, the offences involve defendants who live and work abroad, and are linked to several different plants. This implies



This interview was conducted on August 9, 2010; the transcript was translated from Italian by Elena Pertusati. Niccolò Bruna (email: [email protected]) and Andrea Prandstraller (email: [email protected]) are documentary filmmakers.
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Photo from documentary: Dust - the Great Asbestos Trial



Chief Prosecutor Raffaele Guariniello pictured during the trial, December 2010.



the need to explore what we call the company’s industrial policy; in order to demonstrate the prosecution's charges we need to reconstruct a clear picture of this policy. And what is the prosecution's hypothesis?



Let's say that key decisions were not made in Italy but at the Company's headquarters, and therefore they applied to their global asbestos empire, not just to Italian plants but to all interests under the control of the majority shareholders. The fact that there were meetings of managers from several different plants who met to discuss problems made us realize what was going on; we could actually “see” the industrial policy of the corporation in its entirety. How do you think you will demonstrate this thesis?



Evidence is very important, but even more important are the documents we acquired: what moves us is truth, the pursuit of truth, so we are open to any truth. One aim of this trial, an objective we pursue in all trials of this type, is to obtain a ruling which may lead to compensation of all the asbestos victims. It is clearly not the main objective in a criminal proceeding but it's something we care about. It is an objective for any industrial accident, for any occupational disease. Compensation won’t save anyone's life, but it can be a relief for the family and this is an important result.



Then of course there is the problem of criminal liability. We have many laws on occupational health. They are excellent on paper, but very often they are totally ignored and very little is done to have them enacted. What does this mean? It means that many companies think they can ignore them; the feeling is that, even if you break the law, you will never be held responsible. Well, I think we have a precise duty, we have to fight this feeling of impunity when disregarding, even flaunting the law. We must make it understood that there are laws and that one can be held criminally liable if you disregard them. Corporate social responsibility is very important and I can say that after many years of work in this field, much progress has been made since the 1970s and the awareness of health and safety has evolved. However, what I find very negative in Italy, indeed anywhere, is apathy, the passiveness displayed by institutional monitoring agencies (watchdogs). I think it is inevitable that if the institutions of a country fail to make their presence felt, this or that company may think that they can break the law without suffering the consequences. That, in essence, is the situation we have do deal with. In this trial, as in many others, we are brought to the realization that the watchdogs have failed in their surveillance, very often they have simply forgotten to follow things up. That this is still happening is one message this trial is sending to the establishment.
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Once there was an asbestos problem in Italy, there is still an asbestos problem in many countries. When you fail to deal with a problem, when you stop monitoring – this one as well as others for the future, such as electromagnetic fields, which we still know very little about – then you can't complain 20 or 30 years later, asking yourself “Why all these deaths, why are all these people sick?” The history of asbestos is emblematic because it is the story of a lack of prevention which could have been implemented. First of all there is the regulatory aspect: asbestos has been banned in some countries, not in others. This lack of consistency puzzles us. I think it is clear that organizations such as the International Labour Organization (ILO), of which most countries are members, do not condone the use of asbestos that continues in many states. Either those who have banned it or those who haven't banned it are wrong; the patchwork picture of regulation we see is unacceptable. Instinctively, we now consider the banning of asbestos as normal. So when we learn of a country where asbestos is still employed we are surprised and ask ourselves: “How is this possible?” Of course, we face judicial as well as regularity inconsistencies. We are holding a criminal trial involving a company that has asbestos plants in many other countries. I am not aware that any of these countries have started proceedings apart from France, where they are encountering serious difficulties. Again a confused picture which is unacceptable. Why do we have these proceedings going ahead only in Italy and not elsewhere?



worked with asbestos but who worked in plants where asbestos was present. It's these depressing stories in which one person is brought down by the actions of another that I see as dramatic and upsetting, in addition to the huge number of cases. Certainly, in this case the main focus is on the disaster caused (hence the charge), not only in the work environment but also in the community. An expert from the Piedmont Region told us that every year 50 people die, of which 10 would have worked at the plant, but not the remainder. What do you think ofthe defendants?



It's difficult. Generally I form an opinion of people, especially of defendants, when I cross-question them, which hasn't happened so far. I am waiting for the chance to do so. It will be really interesting to hear what they have to say, in order to shed light on the facts and achieve a just outcome. We mustn't have prejudices; it’s important to listen to all sides to be able to reach a balanced judgment. However, defendants have the right not to answer questions. Whether to answer or not is a defensive strategical choice. Don't you feel you are a minority when compared to the defence, so numerous and well equipped?



No, we have a solid organization. In fact, I wish the Turin Public Prosecutor's office could serve as a national prosecutor's office, since elsewhere in the country there is no comparable organization.



What's your personal interest in following these cases?



Is the length ofthe trial forseeable?



Just this morning I learned of a new case of pleural mesothelioma in a worker who used to work for haulage contractors: well, that alone was enough to make me think: “Why was there no prevention?” It's not the huge number of cases which astonishes me but the fact that there was no prevention, with very serious consequences. We have cases of people who have never



No, although when we started we thought it might last years; now [seven months into the trial], thanks to the very balanced and fair guidelines given by the court, we can envisage a reasonable length for the proceedings.
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9. DISPENSING JUSTICE TO E TERNIT’S VICTIMS – THE FRANCO-ITALIAN E XPERIENCE 1



Annie Thébaud-Mony2



APPENDIX: THE C IVIL SUIT WITHIN THE C RIMINAL TRIAL IN ITALY Sergio Bonetto



On September 24 of this year, 2011, while the trial of an emblematic case involving two Eternit industrialists continued in Turin, the Association for the Defense of Asbestos Victims in the Tarn Department, France (ADDEVA 81) unveiled a stele in memory of workers and other victims of the Eternit factory in Terssac, near Albi in France (see box below). On that day, and with complete impunity, the heads of the factory were “celebrating” its fortieth anniversary! And yet in Terssac as in Casale Monferrato, asbestos has killed many people. This text examines the strategies being used in France and Italy for obtaining justice for asbestos victims, and attests to the urgency of creating a full-fledged international criminal court for cases involving workers and the environment.



Excerpts of a speech delivered on September 24, 2011, by Jean-Marie Birbes, President of ADDEVA 81



widows, who filed a lawsuit at Gérardmer, and of workers and retirees with asbestos-caused diseases: workers at Amisol, in the naval yards, at the Arsenal, Eternit, Everite, in the steel industry, together with association activists, unionists, journalists and a few occupational health professionals and researchers. And in 1996 our Association too was created. ... The problem of the criminal responsibility of the [company] directors in place at the time remains to be dealt with. The first lawsuit was filed in 1996 by comrades at the Thiant factory, backed by the CGT’s Construction Federation. Some time later, lawsuits filed by the widows of Terssac factory workers were approved for trial by the state prosecutor in Albi, who transferred the case to a judge in the public health section of the Paris court. This is what is at stake in our combat today.



1971-2011: Forty years: a history, our history, made of suffering and struggles but also comrades and hope.



In France: the shift from “inexcusable offense” (faute inexcusable) to “anxiety damage” (préjudice d'anxiété)



The 1970s: The inter-union collective of the two Jussieu universities [University of Paris 6 and University of Paris 7] and women workers at Amisol decide to join forces to alert French society to the dangers of asbestos. The scandal breaks. Eternit France, headed by the Cuvelier family, is part of a network of European Eternit companies ...



When the scandal of asbestos-injured workers first surfaced in France, worker-victims of asbestos and their lawyers chose the strategy of filing a civil suit for “inexcusable offense” on the part of an employer – an infrequent move in France before that time. Victims suffering from an officially recognized occupational disease or their legal successors can sue an employer if they can prove he or she has committed what is called an “inexcusable offense,” implying a deliberate breach of official safety and hygiene regulations. In its legal decisions of February 28, 2002, concerning “inexcusable offenses” by employers who processed or used asbestos or asbestos products (decisions considered historic in France), the Court of Cassation chamber in charge of judging labor-related cases put an end to the myth that the company heads in question were unaware



July 1996: Monsieur Barot, then labor minister, announces the banning [of asbestos] as of January 1, 1997. That same year, the national association for the defense of asbestos victims (ANDEVA) is founded. ANDEVA grew out of the synergy of revolt, the revolt of professors’ 1 Translated from French by Amy Jacobs. 2 Annie Thébaud-Mony PhD, Association Henri



Pézerat: santé, travail, environnement. Email : [email protected]
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of the dangers of asbestos, demonstrating that those dangers were already known in France at the turn of the century [1]. Worker-victims of asbestos and their families have won thousands of “inexcusable offense” cases in French courts since 2002. Faced with a wave of such cases, the public authorities decided in 2000 to create a fund for compensating asbestos victims, the FIVA. The law stipulates that the FIVA may turn around and sue employers for “inexcusable offense” when there is reason to believe such an offense has been committed. While the FIVA has enabled asbestos victims to obtain compensation who otherwise would only have obtained it after extremely long trials, it also definitively curbed the filing of “inexcusable offense” lawsuits by asbestos worker-victims, thereby transferring the burden of compensating those victims from the industries who committed the “inexcusable offenses,” and should therefore have to pay for them, to a common fund for occupational injuries and diseases called “ATMP” to which all employers contribute, and to the state. Eternit even managed to get out of paying anything at all in “inexcusable offense” cases won by its former employees by getting the courts to have “inexcusable offense” claims paid by the common ATMP fund due to errors in the procedure for officially recognizing that the victims in question had an occupational disease. As for FIVA suits against employers, they brought in less than 4% of the overall total of €2,782 million paid out by that fund to asbestos victims from 2003 to 2010. Clearly asbestos companies in France have not been forced to bear the financial burden of compensating the victims for whom they were responsible. In 1996, Eternit workers and their families also filed a suit in the criminal court. This case is still in the pre-trial investigation stage. At a hearing in 2005 held as part of the French parliament’s asbestos fact-finding mission, the investigating magistrate Marie-Odile BertellaGeffroy, coordinator of the public health section of Tribunal de Grande Instance of Paris (the rough equivalent of a county court), challenged the attitude of the public prosecutor’s office in the following terms: “The fact that the public prosecutor’s office never itself opens a preliminary investigation is a problem: [it is never] the issue of the public health disaster itself or all the people affected by it in a given company [that gets handled] but only the file of a single victim or several victims, as in the contaminated blood scandal [contamination by the AIDS virus of blood used in transfusions]” [2]. In France, then, no prosecutors have opened any pre-trial investigations against those responsible for the asbestos-caused health disaster.
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But other means have been used to bring the matter before the criminal courts. In a suit against the multinational corporation Alsthom for “endangering others’ safety,” the corporation and its directors were ordered to pay damages for “causing anxiety” to employees exposed to asbestos. This decision has become a legal precedent. According to the court-approved definition, “anxiety damage” is “damage caused to a victim by knowing that he or she has been contaminated, regardless of the nature of the contamination (biological, physical or chemical), when that contamination carries with it the risk that a life-threatening pathology will appear in the near or more distant future” [3]. In cases of causing “anxiety damage” the company’s criminal responsibility is recognized and the company itself must pay all related damages.



In Italy: suing bosses of the multinational corporation Eternit for their criminal strategy The Eternit trial in Turin represents a judicial turning point in the international history of cases against asbestos industrialists. It targets the strategic behavior of a few heads of multinational asbestos firms, those who organized the international-scale disinformation campaign on the health effects of asbestos that led to disaster not only in Italy but everywhere that asbestos was being used. The conditions for compensating Italian victims in this case are described, in the appendix to this article, by Sergio Bonetto, a lawyer for some of the private parties associated with the public prosecution. Here I will just indicate some points of comparison with the French situation. Firstly, in Italy it is the public prosecutor himself/herself, independently of the political authorities, who takes the case to court. Secondly, the criminal case bears on the responsibility of a production system and an overall type of work organization that extends far beyond local or national boundaries. The accused are international-level decision-makers who deliberately exploited the fact that the health effects of asbestos appear only after a certain time lapse. Lastly, any damages granted in this trial must be paid in full by the companies associated with the accused industrialists. The judges in Turin should be reaching their decision in the coming months, whereas in France we are still waiting for an actual trial to begin 15 years after the victims’ lawsuits were filed.



Conclusion Whatever the differences between the French and Italian strategies, the judicial progress made, thanks to the committed involvement of a wide range of different
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actors in the two countries, suggests the urgency of taking industrialists to court at an international level. The market for asbestos is flourishing in India, China and many other countries. This industrial crime will only cease when the impunity of the people running



these companies is shattered. This is what we must fight for in the years ahead. October 2011



Appendix



THE CIVIL SUIT WITHIN THE CRIMINAL TRIAL IN ITALY



3



Sergio Bonetto4



The civil suit within the criminal court trial in Italy is regulated by the penal code. This means that the penal system principles determine the limits within which a private party can act within a criminal trial. Above all it should be specified, especially for readers familiar with legal systems in English-speaking countries, that the Italian system, like most systems of Roman and Napoleonic origin, is based on the compulsoriness of engaging in criminal proceedings. That is, through the penal code or specific laws, the state defines all conduct it considers criminal and sets minimum and maximum sentences. If such conduct has occurred (and the judicial authorities are made aware of it in any way), then a criminal investigation must be conducted. The institution qualified to conduct such investigations is the Public Prosecutor’s office. These are secret investigations, in which the Prosecutor is entirely independent and at liberty to use, guide and assign specific tasks to the criminal investigation department and any technicians and specialists he or she deems necessary. In this phase, private persons who deem they have been harmed by the offense in question can appoint a defense lawyer who may in turn furnish documents and information to the Prosecutor, thus indicating the names of people familiar with the acts under investigation. The Prosecutor is under no obligation to use such documents or to hear persons with knowledge of the acts in question. All persons heard by the Prosecutor are interrogated without legal assistance (not to mention the presence of the lawyer for private party-victims associated with the Prosecutor), unless the Prosecutor himself informs one or several witnesses that an investigation is under way against them. In that case, only indicted persons can have a defense lawyer and the victim cannot participate in the interrogatory. 3 Appendix translated from Italian to French by Laura Centemeri; 4 Sergio Bonetto: lawyer representing a number of plaintiffs in the



When the investigation is complete, the Public Prosecutor’s office must have the results evaluated by a judge, making available to him or her all the documents collected in the investigation process. At a special hearing in which both defendants’ and private plaintiffs’ lawyers actively participate, the judge has to decide whether the necessary conditions have been met for taking the case to trial or if instead further investigation is necessary or the case should be dismissed. A trial is held only if this first judge finds that the necessary conditions have been met. Trial judges are different from the one who decided the case could go to trial. Another characteristic of the Italian penal system which distinguishes it sharply from others (particularly systems in English-speaking countries) is that in Italy only physical persons can be held criminally responsible. The penal code can only be applied to physical persons. No legal entity (organization, company, institution, association or party) can be charged with a crime or sentenced. A company cannot be indicted or sentenced for murder or pollution of the environment; only the person running the company at the time the crime was committed can be so indicted or sentenced. However, companies and legal entities in general can participate in the penal process, either as victims or as civil entities responsible for the harm caused by the defendants. In the first case, legal entities assume the status of private parties to the prosecution, like any private person. In the second case and with the court’s permission, private plaintiffs can bring legal entities that are financially responsible for the damages caused by physical-person defendants into the trial. Clearly, then, penal action by the state, action against physical persons accused of violating criminal law, is at then translated from French by Amy Jacobs. Turin trial; email: [email protected]



49



Eternit in Italy – the Asbestos Trial in Turin



the center of the Italian penal system. No other parties – crime victims, persons who have suffered damages, companies financially responsible for defendants’ conduct – are considered necessary components of the case. On the contrary, and at the extreme, they are often thought of as impediments because in these trials only two main actors are absolutely indispensable: the public prosecutor (la publica accusa) and defense lawyers for the accused. In fact, the accused are not even required to take part in the trial, since all that is required is the presence of lawyers with the necessary powers of attorney. If the defendants have not hired their own lawyers, the Court appoints them a lawyer as a matter of course. This arrangement creates obvious disparities in how the different parties are treated, especially when the number of “non-indispensable” parties is high. Given that, for the system as a whole, having the trial proceed properly is a higher priority than any demands by “accessory” parties, it often happens that those parties find themselves limited in number or that the Court refuses to hear witnesses, let documents be produced or let those parties or their lawyers have the floor for more than a few minutes. The reason justifying this disparity is the presumed difference between the demands that private parties may make and the state’s prerogative to exercise its fundamental punitive role. Indeed, in criminal trials, private parties associated with the prosecution can only claim compensation for the injuries they have suffered. They can only claim in the criminal trial what they could sue for in a civil case. They are only allowed to be present in the criminal trial for reasons of “procedural economy”; that is, to ensure that a single trial – the criminal one – will fulfill the state’s function of punishing criminals and meet claims for compensation by persons who have suffered from that criminal’s conduct. If it appears likely that assessment of the damage claims of private parties to the prosecution will slow down the criminal trial, then the criminal court can decide not to recognize those parties’ claims and to send them instead before a civil court, which will examine them in relation to civil law only after the criminal case has been definitively concluded. An important clarification is required here: “definitive conclusion” means the definitive sentence, which in Italy is determined only after three judicial levels (gradi di giudizio ) have intervened: the court, the appeals court and court of cassation. From five to ten years is usually required for all these levels to reach their consecutive decisions.
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The alternative available to private parties in a criminal case is to take their case to civil court from the outset. In this case, it is up to the suing party to prove all its assertions against the party being sued; legal costs are high; there is of course no publica accusa, and such trials generally take much more time than criminal court cases. It has been rightly claimed that the Italian trial system does not adequately protect crime victims and more generally those who have suffered a wrong (damage?). But that’s the system. To sum up, anyone who thinks they have suffered harm due to a crime has to act in person if they wish to collect damages; they can interfere only slightly in the criminal trial process and have no influence on the sentence. On this point also, victims (i.e., private parties associated with the prosecution) can have only an indirect role. Having paid out damages already is a mitigating circumstance for persons convicted of a crime, but it in no way exonerates them from sentencing if the court finds them responsible. The state never surrenders its punishment prerogative. If the victim states that he or she has been fully compensated and the court finds that compensation adequate (congruo), the base sentence alone is reduced. On the other hand, if the court finds that compensation amount too low, it will not take the act of compensation into account. The opposite also holds: if a convicted defendant refuses to pay damages, this is considered an aggravating circumstance and the base sentence can be raised. This arrangement is fairly complex and I have given only a rudimentary description of it. There are many possible complications I have not mentioned, but in general it can be said that crime victims are not likely to obtain any material results in a reasonable length of time. It is clear that victims’ choices in such a context are always difficult and debatable. The difficulties increase when there are a great many victims suing for damages and not all of them are in the same situation, as in the Eternit trial in Turin.



An example: prescription in criminal cases and civil suits In criminal cases the prescription period is the amount of time the state has to obtain definitive recognition of
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the defendant’s guilt. In Italy it is determined at the end of the trial on the basis of the real sentence, and in general it corresponds to the theoretical sentence times 1.5. For example, a 10-year sentence equals a 15-year statute of limitations. If the acts for which the defendant was indicted occurred more than 15 years before he is convicted, then prescription or statute of limitations applies (it may also take effect during the trial process itself). This mechanism explains how Berlusconi could be found "responsible" in four cases without being sentenced: the crimes of which he was accused were already prescribed. In cases where the defendant is acquitted due to the statute of limitations, victims of the crime can sue for damages in the civil courts – that is, if their claims have not themselves been "prescribed." The prescription period in civil cases is timed from the moment a victim becomes aware that there has been damage and that it is possible to identify someone as responsible for it. Usually, in such cases, the victim has ten years to file a written claim for damages. In civil suits the prescription period can be “extended” indefinitely if the claim is renewed every ten years. If the victim takes the case to court, the prescription period is definitively interrupted and trial time does not count. Once again, the reality is much more complicated than this description of it, but even from the aforecited rules it is obvious that it is virtually impossible to make realistic predictions about how a trial will come out – there are too many variables. In the Eternit trial in Turin, for example, it is reasonable to assume that even if the accused are convicted and sentenced as criminals, not all victims and associated private parties will be compensated. It is very likely that some will not be, because they will not have been able to demonstrate the reality and impact of the damage (due to the extremely tight restrictions the court imposes on presentation of evidence by private parties to the prosecution). Others will not be able to do so because the prescription will have kicked in (there are cases in this trial that date back to the 1970s!). Obviously I hope this will not happen. I am simply making a reasonable prediction – I hope it will prove wrong. In any case, in addition to the fact that it is extremely hard to predict whether one’s claim to damages will be recognized, there is the unpredictability of how much time will be needed to actually obtain payment, since the two defendants in this case are foreigners. It may be that when all the trials, criminal and civil, are over, those defendants will spontaneously refuse to pay damages, a situation which would then require getting a civil execution order in Switzerland and Belgium. The



time and cost entailed should this occur cannot be calculated at the present time. So much for the very real uncertainties that private parties to the prosecution are facing in this case. As always in such cases (e.g., multiplaintiff suits against fraudulent banks), any offers to settle on the part of the accused and the companies responsible for paying damages are considered with the greatest attention. In the Eternit case, for example, the “Belgian side” (criminal defendant plus civilly – financially – responsible company) have never made any offers. So here the case will have to go through the entire process just described, with the hope that the Belgian defendant, 88 years old, does not die in the meantime or get himself certified unable to testify, for then the criminal case against him would be dismissed in accordance with the above-cited principle that a criminal case can only be filed against physical persons. The “Swiss side” of the case is different. There the defendant, through the intermediary of various companies implicated in the case as civilly responsible, has made several partial settlement proposals, probably to appear less “extremist” than the Belgian defendant; also to settle most individual cases for fairly low amounts of money. Shortly before the court debates began approximately two years ago, the Swiss defendant made a unilateral settlement offer to the workers and citizens of Casale Monferrato, an offer then extended to the same groups in other locales implicated in the case. That offer is complex but in substance the proposal was to pay a certain compensation amount immediately to some of the victims suing for damages through the Association of Asbestos Victim’s Families of Casale Monferrato – recipients identified by chronological criteria of length of residence and real employment – in exchange for their abandoning all civil suits against the defendant S. Schmidheiny and any claims against the various Swiss companies involved. The amount for individuals is very low, approximately 5% of what the court might recognize and limited to €60,000 per family, but it has been accepted by most of those concerned and the money has already been paid out. Furthermore, in the last few months the Swiss defendant has offered to pay damages of €2 million to the smallest of the municipalities involved (Cavagnolo, approximately 3000 inhabitants) so that the city can pay for asbestos decontamination and cleaning activities.
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The town Council of Cavagnolo has accepted this offer, arguing that the money could be used immediately and estimating that the amount was equivalent to two years’ city expenses. It may be that other settlement proposals will be made to other private parties to the prosecution before the trial ends. This type of settlement has certainly not had a great effect on how the case is proceeding: individuals and cities who initially sued both defendants but have now been paid damages by the Swiss one are now suing only the Belgian defendant as parties to the public prosecution in the criminal case. Given that they have received only partial rather than total compensation, the sentence the prosecutor is calling for against the Swiss defendant has not been reduced and remains the same as for the Belgian defendant: 20 years. On the basis of the preceding description, it is important to stress that “big trials” have to cope with realities that may not be very “poetic” and are in fact full of uncertainties and risks. And for the victims the final result is never guaranteed.



To establish uniform procedures in all countries and guarantee trial length and concrete results for victims, it is important to act in favor of setting up an international court competent to judge crimes that bring about environmental disasters. October 2011
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Ban Asbestos France members demonstrate in support of Italian victims in Turin, April 2009. Photo: Annie Thébaud-Mony.
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10. THE C RIMINAL TRIAL OF STEPHAN SCHMIDHEINY IN TURIN, ITALY Barry Castleman 1



The Schmidheinys are one of Switzerland’s wealthiest families, their fortune founded on a vast cement production empire. Stephan Schmidheiny was only 29 when he inherited part of that empire – the Eternit asbestos-cement company – in 1976. Though resigned to the eventual abandonment of asbestos, he continued to run Eternit subsidiaries in Europe, South America and South Africa for varying lengths of time through the 1980s, whereupon some were sold off or closed and others converted to non-asbestos fiber-cement production. Italy is practically the only country in the world where business executives have been prosecuted and imprisoned for toxic corporate crime. In the latest of such cases, Italy’s most famous prosecutor, Rafaelle Guariniello, has indicted Stephan Schmidheiny and Baron Louis de Cartier de Marchienne of the Belgian Eternit. They faced a range of charges: manslaughter (for killing Italians with asbestos dust in Italy, Switzerland, and Brazil), failure to comply with safety rules, negligence, and causing an environmental disaster. At the outset of the trial, Guariniello called for sentences of 12 years on conviction. It is noteworthy that, in the course of his lengthy investigations, the Italian prosecutor had little success in getting the Swiss government to turn over records of factory inspections and compensation for occupational disease of Eternit workers, and other relevant documents. As the criminal trial loomed closer, Schmidheiny’s representatives tried to settle the civil claims of some people, at the same time requiring that they remove themselves from the criminal case; they were generally offering people only €30,000-50,000. Around the time Guariniello decided not to prosecute Stephan’s cement billionaire brother Thomas Schmidheiny, on the basis that he had no direct connection with the asbestos-cement business, Thomas donated €3,000,000 to victims in the town of Casale Monferrato, home to Italy’s biggest Eternit factory. This was used for cancer research, payment to lawyers, and restitution of the town itself. 1



The trial started in December 2009 and, when I gave my evidence in November 2010, was expected to finish in mid 2011. It followed 10 years of investigation starting in 1999 and, initially, trial was scheduled to take place only on Mondays (towards the end of the trial there were to be two sessions some weeks). If convicted, Schmidheiny would be able to appeal at two more levels of the justice system in Rome and remain free during such appeals under Italian law. It was the people of Casale that brought me to Turin to testify. I was there to provide a global perspective on what went on in the asbestos industry, and draw attention to documents implicating Eternit. Much of what I had to contribute was based on what the US and UK industry leaders did – we have seen their documents in US legal cases. But since Eternit avoided the US market, possibly in some cartel deal with the others, most of what we know about Eternit comes from Johns-Manville (J-M) and Turner & Newall (T&N) correspondence and documents mentioning them in some way. In the courtroom, the translator and I took our place immediately in front of the three judges, and the proceedings started without the formality of swearing me in as a witness. They asked to see my passport, recorded my name, and we began. The translation turned out to be even worse than I realized at the time; the audio recording showed that both key questions and answers were defectively communicated. (Journalistic reports in La Republica criticized the court for not providing a sufficiently competent translator.) The Eternit documents I introduced included a 1950 letter from the Swiss parent group, then run by Ernst Schmidheiny, to the Eternit subsidiary in Holland, which discussed articles on asbestosis. I testified that anyone reading the literature on asbestosis in 1950 could hardly avoid coming across data and comments also linking asbestos to lung cancer. From the JohnsManville archive came a report by consultants for J-M on a 1971 interview with Max Schmidheiny and his associates at his villa in Switzerland. Schmidheiny and his associates were critical of Johns-Manville President Burnett for placing the first vague health warnings on sacks of asbestos exported from J-M’s Quebec mine,



Barry Castleman, ScD, Environmental Consultant, Garrett Park MD, USA; email: [email protected]
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starting in 1969. (The Eternit men were said to have suggested, as an alternative, to change to dust-free sack materials!) Later in 1971, the transcript of the International Conference of Asbestos Information Bodies (from the T&N archive provided by the International Ban Asbestos Secretariat), which Eternit people from four countries attended, shows a rapid growth of national asbestos industry propaganda and lobbying offices at that time. Only one such group existed in 1969: the Asbestos Information Centre. This UK group shared offices with experienced tobacco industry damage control specialists Hill & Knowlton. By 1971, there were asbestos industry groups in 11 countries including the US. The UK speakers detailed the role the UK asbestos industry played in blunting the impact of government regulation and influencing the text of materials the government issued on how the public and institutions should assess and deal with asbestos exposures. In warning all the others to prepare for trouble, one of the British speakers observed that things were still “relatively tranquil” in Belgium, Italy, Germany and France. The presentations show that problems were raging over asbestos in the UK, US, and Holland: as a mortal hazard to asbestos factory workers and shipyard workers, over resulting union demands, publicity about the public at large being endangered, increased insurance costs, and the increased attentions of government inspectors and regulators. The industry set up an umbrella group in 1975 to coordinate its defense internationally. A 1978 Asbestos International Association memo records a discussion about warning labeling. It describes how the recently introduced UK “Take Care with Asbestos” label had been adopted in several countries as acceptable to the authorities, and notes the view that when use of some health warning label became unavoidable this should be the style selected. That, it was observed, was preferable to being required to use a label with a skull-and-crossbones symbol or the word “cancer.” At the end, Etienne van der Rest of the Belgian Eternit was recorded as requesting that the British do their “utmost” to avoid having warning-labeled asbestos products shipped into Europe. Last, an exchange of letters from van der Rest to T&N executive Harry Hardie in March 1980 starts with van der Rest whining that T&N was starting to use a “cancer” warning label on asbestos goods and asking what the justification was. Hardie replied that European asbestos-cement producers had no idea how things were in the asbestos litigation in the US. [I first met Etienne van der Rest at a conference in Washington in 1977 after speaking about “Hazard Ex-
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port,” featuring the asbestos and chemical industries. He was a very tall, pale, cadaverous-looking man, who came over to me and reached down and put his arm around me as he spoke. If you were making a movie, you couldn’t beat this guy for casting as a character personifying evil. When later I saw the 1978 document showing him trying to keep UK-warning-labeled asbestos products from coming into Europe, I wrote to him asking how he could live with himself doing such a thing. The only other time I saw this guy was at the 1986 hearings on the US EPA’s proposed rule to ban most uses of asbestos. There, the Eternit men argued that a US ban on asbestos-cement pipe would be disastrous for poor countries needing it to supply drinking water. I walked over to van der Rest and said that I had always attributed most of the human suffering in the world to the imbalance in power and wealth, but after hearing from Eternit that day I realized it was all because of the lack of asbestos-cement pipe. I can only wonder what van der Rest felt when he lay dying from mesothelioma years later. His Belgian company doctor also died from mesothelioma, I was told.] The defense lawyers had no time to question me that first day and asked for two weeks to read my book on the history of the asbestos industry. Like it was a surprise! I told the judge I would be able to stick around another week, and he ordered that we continue then. During that week, I met repeatedly with the prosecutor and his staff, and with the lawyers for the victims in Casale Monferrato (the community most devastated by Eternit’s activities in Italy). At their requests, I prepared a 3½ page summary of what I had tried to tell the Court (which was professionally translated into Italian), and we discussed what additional questions the lawyers might ask me when the trial resumed. Prosecutor Guariniello has an extensive network of academic consultants and other experts in medicine, epidemiology, industrial hygiene, and accounting. He hopes to institutionalize a judicial entity charged with investigating occupational fatalities that are criminally caused. He has epidemiologists looking through government statistics looking for occupational cancers. This case is something of a breakthrough in charging the foreign owner-executives, not just local managers. It involves legal-accounting detective work in tracing responsibility to the corporate owners for conditions at their factories. The new court translator, Victoria Franzinetti, did a great job, and the second trial day went well. When none of the lawyers moved for its admission, I offered the judges the summary I had written. The Italian trans-
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Photo from documentary: Dust - the Great Asbestos Trial



Barry Castleman giving evidence before Judge Giuseppe Casalbore in the Turin Court



lation of that and my Curriculum Vitae I handed to each of the three judges. When he requested one, I stepped over to Mr. Schmidheiny’s lead lawyer and handed him an Italian translation of my summary. It was the defense’s turn to cross examine me. As I had suspected, Schmidheiny’s main lawyer rose and said he had no questions. A lawyer for Etex, the Belgian Eternit, there for civil claims (there are civil claims for damages wrapped up inside the criminal case), for reasons best known to himself, asked me for dates of the van der Rest documents I had submitted to the court the week before. So, this time with a good translator, I again described these to the judges in some detail and gave the date of each. The deputy prosecutor then asked me for the story of internal corporate discussions in the US about putting the first mild health warnings on asbestos-containing boards. This was illustrated with internal Johns-Manville memos from 1958 and minutes of the Asbestos Cement Products Association in the period 1968-70. In its first health standard, OSHA required warnings on these products in 1972. But in Europe, the Eternit companies made these products through the 1980s and appear to have never bothered to put health warnings on asbestos-cement sheets and pipes. The burden on Eternit in this case is to have done what was technically feasible to protect people both in their asbestos plants and in the surrounding neighborhoods. So I cited parts of the 1969 UK asbestos regulations and 1972 OSHA asbestos rules, to show what other major firms were required to do while Eternit was doing little



if anything to protect workers and plant neighbors exposed to its pollution in Italy. I noted the UK and US requirements for wastes to be disposed of in impermeable containers. Guariniello and the chief judge each asked one question, and then I asked to speak. I offered to answer any question the court might have by correspondence, and said I might send additional references to support points made in the trial. Lastly, I thanked them for the wonderful translation. After I left the room, I handed a copy of my book to one of the scientists working with Guariniello to take to him. It was inscribed with respect for his efforts to prosecute corporate criminals of the asbestos industry. It was all over in an hour and a half. It was widely agreed that the defendants had missed their chance by not all telling the court that they would have no questions for me at the end of the first Monday’s proceedings. They would have been better off sending me home then. But it is also believed that the defense lawyers are doing all they can to prolong this trial, then expected to run for another year, so that may explain their actions. Schmidheiny’s fleet of lawyers, public relations hacks, etc. is estimated to cost about €10 million a year.



Supplemental Statement to the Court Upon reflection, I wrote a summary for submission to the court that elaborated on points made in my second trial day, focusing on the issue of warning people about the dangers of asbestos as having central importance.
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The apprehension of US asbestos companies about their potential product liability (which would eventually devastate them), even before US federal regulatory agencies were created to protect workers and the environment, goes at least as far back as the 1950s. Soon after it was created by the Congress, OSHA required warnings on products such as asbestos-cement sheets and pipes in its 1972 asbestos regulations (saying that breathing asbestos could cause “serious bodily harm”). In contrast, the lack of product liability law in Europe and the lack of warning label requirements in European workplace asbestos regulations enabled manufacturers in Europe to avoid warning workers and the public at no financial risk. Eternit executives accordingly weighed in repeatedly against the use of health warning labels and even tried to get UK firms to not export labeled asbestos products to the continent in 1978. Apparently, Eternit went on making these products through the 1980s and never placed health warnings on them or in product brochures. It appears to me that the prolonged ignorance of workers and the public at large was vital in the expansion of markets for asbestos products after the 1930s, by which time the lethality of asbestos dust was well established medically. I quoted a 1975 Union Carbide internal memorandum saying that it would be “between serious and fatal” to the asbestos business to place warnings on sacks of asbestos using the word “cancer.” I also attached material submitted by the Swiss Eternit Group at the 1986 EPA hearings on banning asbestos in the US. This included statements that the firm regarded worker and environmental protection as the responsibility of top management. One excerpt attached to the company’s testimony came from a 1984 asbestos industry report purporting to describe the best technology available in US asbestos-cement manufacturing plants. “All three asbestos cement pipe manufacturers visited have full time engineers and industrial hygienists devoted to minimizing asbestos dust exposure in all work sites.” Fully automated, “totally enclosed” asbestos bag opening machinery was also described in this excerpt. Airborne asbestos fiber measurements were reported. Eternit’s submission of this to EPA, I thought, invited comparison with conditions at Eternit’s own plants in the mid-1980s.



Conclusion of the Trial In closing arguments in July 2011, the prosecutors said they had re-evaluated the evidence as it came out in the trial and were now asking for Schmidheiny and the Bar-
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on to be sentenced to 20 years each (rather than the 12 years originally sought), based on willful and intentional negligence by the executives and owners of Eternit supporting indictment for willful environmental disaster. They also noted that the disaster was ongoing, with new casualties occurring every year, in addition to the nearly 3000 victims named in the court proceedings. The judges seemed anxious to complete the trial and limited the remaining civil damages plaintiffs’ lawyers to 15 minutes each orally, with the balance of their statements to be submitted in writing. In his closing statement, Schmidheiny’s lawyer made none of the usual excuses (Schmidheiny didn’t know asbestos was dangerous or thought it less dangerous than it turned out to be, he thought his plant managers were doing a better job to protect people). Instead, he seemed to ridicule the “sacrosanct” principle of rehabilitation through punishment for things done 25 years ago when “a person” is not the same as he was. This suggested that Schmidheiny’s philanthropy should take precedence over how his fortune was made. The lawyer’s ramblings about the erosion of principles of law in Italian courts compared the persecution of Schmidheiny to acts of the Nazis and Guantanamo. The defense lawyer also claimed that the diagnostic methods used in some of the victims’ mesothelioma cases did not employ state-of-the-art techniques. Guariniello replied that he had never before asked for 20-year sentences in a case of this kind, but this time he had to because of the enormity of the damage caused and the “intensity of the vicious criminal intent over time.” The prosecutor also pointed out that there was a complex media organization paid to hide Schmidheiny’s role, also involving spying on trade unions, magistrates, and victims’ groups “which the defense carefully avoided mentioning.” Meanwhile, legislation to better protect the corporates in Italy from criminal prosecution wound its way toward enactment. This would allow endless delays in completing the trial as defense lawyers would be able to call as witnesses virtually everyone touched by the case. Guariniello urged that this case be tried under existing law even if the new law came into force before the trial concluded, and the judges seemed to be anxious to finish the trial, too, before legislative changes came. As it turned out, the feared legislation was sidetracked by the economic and political crisis that rocked Italy in November 2011. November 18, 2011
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11. E TERNIT VS. THE VICTIMS Laurie Kazan-Allen



The plans, strategies and moods of the Casale Monferrato campaigners as well as the efforts of individuals charged with holding Eternit’s executives to account were meticulously monitored by a network of informants, so-called “local PR correspondents,” and consultants. The extent of the super-web of Eternit-paid advisors, dubbed the “Italy Team” in confidential corporate files, is revealed in the extensive archive of sensitive memos, briefings and telefax messages seized by police during raids on the Milan office of the global public relations company of GCI Chiappe Bellodi Associates (Bellodi). 1 From the premises at 16 Carducci Street, Guido Bellodi coordinated an operation which reported on developments in Casale Monferrato, including the efforts of community activists, the vacation plans of key litigators, the resources available to Italian prosecutors, statements by members of the prosecution team, the affiliations of local politicians and members of the Government of the Region, the latest epidemiological publications, press coverage and filming by Italian and foreign journalists. A “Quarterly Report about the Italian Eternit case” dated September 29, 2000 goes as far as remarking on the participation of community leaders at the world’s first Global Asbestos Congress: “A Casale delegation attended the recent asbestos Congress held Sept. 17-20, 2000 in Osasco, Brazil. It included the Mayor Mr. Mascarino, Mrs. Degiovanni (oncologist ofASL 21 and member of the asbestos team), Mr. Pesce and Mr. Pondrano (CGIL). Prof. Terracini was among the speakers of the epidemiology panel.”2 The fact that Guido Bellodi had a seemingly endless number of individuals to carry out his orders indicates the vast financial resources which his paymasters were willing to throw at the challenge posed by the mounting



death toll of former Eternit workers and local residents. Nowhere in any of the files I read was sympathy expressed for those whose lives had been destroyed by the company or its affiliates. The ultimate aim of the audacious Bellodi defense strategy was to “have the maximum possible guarantee that everything is and will be under control.” Time after time, the need to ensure that the epidemic of Eternitcaused deaths resulting from the operations of the Casale Monferrato asbestos-cement factory remained just a local story was stressed. 3 The rigorous implementation of a communications plan which delineated specific roles and tasks to those on the Eternit payroll was the bedrock of the public relations campaign “to face the Casale issue.” Deviation from the strategies contained in the company’s master plan, known as “The Bible,”4 could result in “a clever journalist writing an in-depth story on (sic) a major media in Italy or abroad,”5 warned Bellodi. A memo from June 1992 indicates how Eternit’s PR commandments were rolled out on a daily basis; it is of interest to note that the layout of the text shows a demarcation between levels 1 and 2 which are in the public relations area and levels 3 & 4 which are in the “No Communication Area”: “Strategic Objectives in Italy The strategic orientation of our PR-policy has been carefully devised and laid down over the last years. I think it is valid and should not be altered:



First target:



Try to keep the issue on LEVEL 1 [diagram shows level 1 as controlled by Eternit (Italy) (in receivership); initials assigned to this level are GB in cooperation with MM]. 6



A 1992 document listed GCI offices in Amsterdam, Bologna, Brussels, Dusseldorf, Frankfurt, Genoa, The Hague, Hong Kong, London, Los Angeles, Maastricht, Melbourne, Mexico City, Mila, Munich, New York, Paris, Rome, Stockholm Sydney, Tokyo, and Toronto. 2 The documents available to us for study which were confiscated by the police at the Bellodi offices (the Bellodi files) and later submitted as evidence during the Turin trial were written in Italian, English and German and cover the period from 1992 to 2002. The pdf files we have obtained often contain a mixture of documents. Citations of relevant files will be made according to the original classifications: Bellodi_Doc_125-148.pdf (p 40). 3 Bellodi_Doc_112_T Martac.pdf and Bellodi_Doc_123_T Martac.pdf 4 Bellodi_Doc_182A_T. Crosetto.pdf 5 Strictly Confidential Memo. Bellodi_Doc_T. Martac.pdf (p. 2). 6 GB: Guido Bellodi; MM: Maurizio Maresca 1
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Second target:



Try to keep the issue on LEVEL 2, e.g. when media reports in Switzerland or Germany force us to leave LEVEL 1. [Diagram shows level 2 as controlled by NUEVA AG (Thalwill) formerly: Swiss Eternit Group; initials assigned to this level are FS in cooperation with IH.] 7



pelli, F. Sommer, U. F. Gruber, E. Costa, H. U. Liniger, W. Schurer, U. Garaventa, K. Villinger, P. Bernasconi •



PR Team10 (nickname “Team Stampa”): Co-



•



Crisis Management Team: Wolfgang Schurer,



•



Legal Team: International – J. Drolshammer and



•



Local PR correspondents: Rossanna Revello



Third target:



Avoid at any rate to allow the issue to spread to LEVELS 3 or 4. The essential precondition is that all inquiries (sic) are consistently directed to LEVELS 1 and 2 and that no comment on the subject is made in any way whatsoever above these levels. [Diagram shows level 3 as controlled by ANOVA AG (Hurden); no initials are assigned to level 3. Level 4 is controlled by STS; 8 no other personnel are listed at level 4.]



Recommendation:



Even today (June 1992) it seems quite possible that the issue can be confined to LEVEL 1 (LEVEL 2 at the most) if everybody involved strictly sticks to the objective. That is what we should try to achieve.”9 To achieve the objectives set for Eternit’s troops of lawyers, public relations advisors, industry consultants and academic experts, working parties were set up. The membership of these bodies drew on in-house talent such as personnel from Eternit AG, Eternit S.p.A., the Swiss Eternit Group, Nueva Ltd., but also bought in talent from outside companies like GCI Chiappe Bellodi Associates and Buro fur Mediebberatung (Bonn) and hired independent experts and contractors as needed. To facilitate communication amongst those involved, contact lists were drawn up with details of business and home addresses, and office and home telephone and fax numbers. The names of participants in some of the key Eternit groups are noted below: •



Italy Team: L. Mittelholzer, B. Schneider, M.



Maresca, H. Thoni, STS (Stephen Schmidheiny?), G Bellodi, L. B. Fetz, G. Buttiker, A. Barbieri, E. Heini, J. Drolshammer, E. Bontem-



ordinator: Guido Bellodi; Press Officer (Milan) Andrea Barbieri; Press Officer (Rome) Roberto Maria Zerbi; Environmental [Issues]: Emilio Costa (Genoa) and Ulrich Gruber Dr. Gero Buttiker, Dr. J. Kaegi, Dr. Benno Schneider, Walter Anderau, Hans Thoni, F. Sommer, Leo Mittelholzer, Guido Bellodi Italy – Prof. Alberto Bosisio, Avv. Ubaldo Foppiano, Avv. Maurizio Maresca



(Genoa), Maris Cristina Bruno (Casale Monferrato), Rino Labate (Messina)



The incredible precision with which the Eternit defense was conducted is well illustrated by the almost forensic division of tasks amongst members of the legal team. Key personnel were asked to develop legal strategies to: counter allegations made by the victims; “overcome or to avoid the corporate veil,” avoid liability for environmental damages in Italy and Switzerland and help minimize Eternit’s liability to third parties such as the Italian government agency, INAIL. 11 Other legal professionals and consultants were charged with: uncovering and/or exploiting jurisdictional loopholes, designing corporate exit strategies such as the setting up of trust funds, archiving company records and identifying potential expert witnesses, representing Eternit employees in other Italian trials i.e. those in Cavagnolo in 1995 and 2000, establishing a fund to pay the legal fees of beleaguered Eternit executives, 12 liaising with Eternit lawyers from the Belgian Eternit Group and other sister companies and studying the evolution of legal precedents such as those emerging from the Seveso case which might impact on Eternit’s position.



FS: Frank Sommer; IH: Ida Hardegger. It is of relevance to note that in none of the Bellodi files I read was mention made of Stephen Schmidheiny. In at least four instances, however, the initials STS were found in the paperwork and they are believed to stand for Stephan Schmidheiny. In a confidential memo written on September 1, 1994, the final section heading is: “Public relations aspects – Relations with Belgium Group.” The notes under this title state: “Different options in case of developments: (a) strong attacks in the press against the Group/STS related with Casale; (b) direct involvement of the Group/STS …” 9 Bellodi_Doc_123_T Martac.pdf 10 Bellodi_Doc_101_T Zallio.pdf 11 Bellodi_Doc_108.pdf (p. 3-4). 12 Bellodi_doc_127.pdf 7 8
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The Bellodi network was well aware of the need for constant input from on-the-ground sources; in the preinternet age remote access to news on local developments was not possible through the click of a button. Information contained in monthly reports from “local PR correspondents,” which was circulated to Bellodi–Eternit personnel not only kept them up-to-date but also provided impetus for future defensive actions. Feedback from Casale Monferrato was gleaned by the continuous monitoring of news releases, keeping current on local gossip and the infiltration of meetings held by AFEVA, the group representing asbestos victims and family members from Casale Monferrato, and AFLED (l’associazione famigliari lavoratori Eternit deceduti: The Association of Dead Eternit Workers), the organization which preceded it. An individual named in the Bellodi files as having undertaken some of these tasks was freelance journalist Maria Cristina Bruno; there may have been others. 13 Commenting on the infiltration of AFEVA by Maria Cristina Bruno, AFEVA’s Bruno Pesce said: “She spied on us day after day, year after year, attending all the union meetings, asking questions on the proceedings… Schmidheiny was paying the Bellodi practice which paid its informer(s)…”14 Transcripts of briefings by Maria Cristina Bruno, which have been translated from Italian, are attached as Appendices A and B. They are a mixture of tittle-tattle, recycling of Casale Monferrato media coverage and, what appears to be, inside knowledge of current developments. Documents seized by the police reveal that whatever the quality of Bruno’s reports, they were widely circulated to members of the “Italy Team.” One of her reports, dated October 6, 1993, is occupied with news of scientific developments: “The detonator is about to be triggered on the figures relating to the epidemiological study and environmental sampling. The trade unions are concerned and are trying to increase awareness and public opinion on the severity of the problem or at least of how bad the problem is.



I have heard they are trying to gather information on the companies that currently operate in the province and that are still using asbestos. The aim of their work is for INAIL [a government agency providing occupational insurance and welfare] to be concerned or involved directly. Data have not yet been submitted or made public. The trade unions have been informed of the results and currently the data are with the health district and with the doctors who are studying the asbestos-cement issue. As well as the information I have enclosed I was unable to acquire any more detailed information. The doctors have an embargo and are not releasing any information of any kind. The health district is currently awaiting the Ministry’s go ahead to be able to publish the data. Currently there are problems which are linked to the funding of such project which has been promised a number of times but has not yet come through. While waiting to give you further information best regards.” In the covering note by Guido Bellodi, which was circulated to Gero Buttiker, Ferdinand Elsener, Erich Heini, Ulrich F. Gruber and Frank Summer on October 6 along with the text of the “report received today from our correspondent [Bruno] in Casale,” Bellodi warned “the situation might have alarming developments.”15 The speed with which valuable knowledge was being gathered and disseminated to Eternit’s “Italy Team” was truly impressive. Within just a few hours of a November 30, 1993 trade union assembly on Casale’s asbestos issue, a typed four-page report detailing presentations by named speakers, discussions and plans for future action on behalf of the injured was being circulated through the company’s network. 16 The issue of Eternit’s liability for the clean-up of asbestos pollution in Casale Monferrato and elsewhere was regarded as high priority. Commenting on a paper by Italian epidemiologists, in 1995 Dr. Ulrich Gruber, a long-time Eternit insider, wrote: “In conclusion, the pa-



Anonymous briefings from Casale Monferrato dated June 28, 1993 and November 29, 1993 were sent to Guido Bellodi and Maurizio Maresca and comment on a variety of issues including: “increasing rumors from the trade unions concerning a possible reopening of the criminal and civil proceedings [against Eternit];” these cases would be brought on behalf of residents and former workers who have contracted mesothelioma. The content of a television program shown on November 18 is reported: “The positive side of it, in my opinion, is that there was a very low audience due to the time when it was broadcast.” Statements made in the documentary by Epidemiologist Benedetto Terracini, Raffaele Guariniello, Bruno Pesce and former workers are mentioned and the writer concludes “there is a very bad situation… and there are possible dangers for the future.” Bellodi_Doc-120 pdf 14 Espionage and Misinformation. ANDEVA Bulletin. September 2011. Mossano S. The Continuation of the Eternit Hearing (“Eternit, Seguito Udienza"). Alessandria edition of La Stampa. July 4, 2011. 15 Bellodi_Doc_108-124.pdf (page 45). 16 Bellodi_108-124.pdf (p. 52, 53-56). 13
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per is a very dangerous one because it suggests that Eternit has been polluting the entire city of Casale…”17 Proposals being considered by municipal, state, regional and central authorities to decontaminate Eternit’s former warehouse in Casale Monferrato and the Po riverbanks, where vast amounts of asbestos waste had been dumped, were assiduously monitored by the company. Typical comments in the Bellodi documentation about the environmental ramifications of Eternit’s Italian asbestos-cement operations are noted below. While the English in these passages is sometimes a bit hard to follow and is often grammatically incorrect, the sense of what is being said is clear: •



“The interest towards the asbestos issue is still alive and especially the first point might well represent the risk to become a wider and serious environmental issue. The most pessimistic



forecast would be that, in case of reclamation of the whole town of Casale, the Italian State could well try to take the relevant funds out on the (sic) ‘responsible’ for the pollution. From our point of view this means that the situation could become rather worrying.”18 •



“A ‘supercomitato’ (Supercommittee) was con-



stituted in order to face the all (sic) environmental problems in Casale. Such a



Supercomitato promoted a meeting with the representative of the Government. They met the Minister to the Environment, Matteoli, and the Direttore General, Clini (June 23rd). Concerning the bonification [decontamination] of the places there is a strong debate. The actual Mayor is contrary to use state financial aids (in order to avoid negative publicity) while the others are in favour.”19 •



“The expert reports of the Court (not yet officially disclosed) and the Municipality inspections would show that all the Targia area (Sicily) is polluted with asbestos dust.”20



•



Regarding an ongoing criminal investigation in



Siracusa related to the Eternit factory: “It seems that the Public Prosecutor in the Pretura is in-



vestigating concerning the abusive and unauthorized discharge and illicit stockage of asbestos waste within the factory and or on the seabed in front of the factory.”21 •



“The Environmental department seems to



have decided to push for the environmental actions. The Director General has sent to



Siracusa his own representative. Such action, suggested also from the political forces – Forza Italia (Mrs. Prestigiacomo) and Rete (Mr. Piscitello) – at the national level, could be initiated also within the criminal proceeding sub A.”22 •



“Work for cleaning up the [Casale] Eternit factory was finally started in late August (2000). Work for removal of asbestos sheets from different public buildings is in progress… No development for the time being about the environmental pollution issue [in Sicily]." 23



Eternit’s carefully devised strategy for keeping a lid on the Italian asbestos scandal worked. Even as the number of deaths grew, new ways were found to divert attention from the company’s culpability. Lawyers continued to thrive as did spin doctors and Eternit informers. Unlike the fortune of asbestos conglomerates in the U.S. and the UK, Eternit balance sheets seemed impervious to compensation claims from the company’s victims. The two men accused in the Great Asbestos Trial must have felt secure that they would never see the inside of an Italian jail. Whatever the outcome of this trial and the appeals which will no doubt follow, Eternit has been exposed as a criminal enterprise dedicated to the pursuit of profit at whatever cost to the workforce and local community. As for the part played in this humanitarian disaster by Stephan Schmidheiny and Jean-Louis Marie Ghislain de Cartier de Marchienne, that will be judged by the Turin Court. November 2011



Bellodi_Doc_149-194.pdf Bellodi_Doc_ 118_T Martac.pdf Bellodi _Doc_126_T Martac.pdf Telefax Message dated June 12, 1995 from Pier Lodigiani of the Bellodi firm to Gero Buttiker, Ferdinand Elsener and Maurizio Maresca. Bellodi_Doc_149-194.pdf (p 53). 21 Report by Maurizio Maresca. February 22, 1995. Bellodi_Doc_164.pdf 22 Ibid. 23 Bellodi_Doc_125-148.pdf 17 18 19 20
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Report by Maria Cristina Bruno24



Appendix A



Maria Cristina Bruno piazza Castello 11 15033-Casale Monferrato (Al) -------------------------------------------------------------------------------Casale Monferrato 02.09.1993 Guido Bellodi Chiappe Bellodi Associates Via Carducci, 16 Object: Eternit Monitoring25 20123 Milan -------------------------------------------------------------------------------As usual, I am sending you a report on the press for July and August. The Monferrato, which is a local newspaper that is published twice a week whose director is Marco Giorcelli has published the following articles:



July 6, 1993



The Casale Deputy (MP) for the “Rifondazione” [the Refounding Communist Party] Angelo Muzio is still involved in the asbestos problem from a legal point of view. In the meantime, the asbestos problem is still also being discussed in the Province of Alessandria at the Building School [this was one of the technical and vocational schools where skilled workers for the building and construction industry were trained].



July 13, 1993



More early retirement applications by former Eternit workers. The Casale case is also discussed at S.A.C.A. 26



July 16, 1993



The lower chamber [the Chamber of Deputies in Italy; roughly the equivalent of the House of Commons in Britain] voted on a decree for pensions for former Eternit workers. In the debate following MPs from Casale Monferrato spoke. Angelo Muzio from the Refounding Communists, Alda Grassi from the Northern League.



July 27, 1993



On the July 27, 1993 the same “Asbestos Decree” was voted on in the Senate. It was approved and everyone was pleased and there were comments by Angelo Muzio who was the MP for the Refounding Communists. The Stampa [Il Stampa] newspaper reported the news on the page of the Province ofAlessandria and also published the following articles: • July 9, 1993: Delays in the settlements for former Eternit workers. • July 11, 1993: The lower chamber ofParliament is examining the decree on asbestos. • July 20 1993: Delays with regional funding for the decontamination ofthe former Eternit warehouses. • July 24, 1993: Senate approves the decree on asbestos. The “Vita Casalese,” a local Catholic weekly directed by a priest called Don Paolo Busto, published: • July 29, 1993: The Senate approved the asbestos decree. [This piece contains] very positive comments by Angelo Muzio, who is local Deputy belonging to the Refounding Communist Party. • August 26, 1993: The decontamination ofthe former Eternit warehouse is still blocked. [This piece explains that the reason for this delay is] because of the lack of regional funding which was approved but never provided. [It also states that] we’re all very pleased by the approval of the decree on asbestos [and includes] comments by the INPS [Italian Pension Agency]. I have enclosed the above listed documents and also I am enclosing a copy of the decontamination and reconversion project of river Po banks which the Department of Environment of Casale has prepared. The project has been criticised several times by the Northern League and is currently blocked. As far as other news is concerned, unfortunately, I can’t really give you any other information due to the holidays but I will be sending you any other information as soon as possible. Nothing more to add. Best regards, Dr. Maria Cristina Bruno 24 Translated from Italian. 25 The Italian phrase “monitor Eternit” has been translated as Eternit Monitoring. 26 S.A.C.A: Societa per azioni Cemento Amianto (Asbestos Cement Ltd. shareholding



company).
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Report by Maria Cristina Bruno27



Appendix B



Telefax -------------------------------------------------------------------------------From: Maria Cristina Bruno piazza Castello 11 15033-Casale Monferrato (Al) To: Dr. Guido Bellodi/ cc: Maurizio Maresca Pages: 1 + 3 Object: The object of this communication is to report on the articles which were published yesterday in the paper Il Monferrato and le Stampa Casale Monferrato, 06.10.1993 -------------------------------------------------------------------------------The detonator is about to be triggered on the figures relating to the epidemiological study and environmental sampling. The trade unions are concerned and are trying to increase awareness and public opinion on the severity of the problem or at least of how bad the problem is. I have heard they are trying to gather information on the companies that currently operate in the province and that are still using asbestos. The aim of their work is for INAIL to be concerned or involved directly. Data have not yet been submitted or made public. The trade unions have been informed of the results and currently the data are with the health district and with the doctors who are studying the asbestos-cement issue. As well as the information I have enclosed I was unable to acquire any more detailed information. The doctors have an embargo and are not releasing any information of any kind. The health district is currently awaiting the Ministry’s go ahead to be able to publish the data. Currently there are problems which are linked to the funding of such project which has been promised a number of times but has not yet come through. While waiting to give you further information best regards. NB: The figures referring to the epidemiological data highlight an incidence of an increase of mesotheliomas amongst non-directly exposed citizens that is to say amongst the community or population or residents who were not directly exposed [to asbestos at work]. Maria Cristina Bruno



Pictured in Brazil attending the Osasco Global Asbestos Congress in 2000 are Barry Castleman, Annie Thébaud-Mony, Bruno Pesce, Nicola Pondrano, Dr Daniela Degiovanni, Mayor Paola Mascarino, and Fernanda Giannasi. The attendance of the Italians had not gone unnoticed by Eternit's informers. 27



Translated from Italian.
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12. THE MAKING OF THE DOCUMENTARY FILM: DUST – THE GREAT ASBESTOS TRIAL Niccolò Bruna and Andrea Prandstraller1



The “Great Asbestos Trial” of the film’s title opened in Turin on December 10, 2009. At last, thousands of Italians whose families had been decimated by the ravages of asbestos diseases and surviving disease victims could see some hope of justice. In the course of the trial the prosecutor called for sentences of twenty years for key directors of the multinationals responsible for the release of lethal asbestos dust; more than six thousand injured parties sued for damages; lawyers from across Europe were empanelled to assist the prosecutor. “Great” was not an exaggeration; there had been no such trial greater. With the commencement of the trial we were able to proceed with what would be the major part of our film. We had waited a long time – our project had been conceived in 2006 – but the families of victims had endured decades of delay. And they had done so with remarkable dignity and resilience. It was for them and the victims, whose daily struggle to salvage what they could of normal life during the brief time left to them was so poignant to watch, that the film was made. In the beginning we were quite naïve. We thought, like most Europeans, that asbestosis and mesothelioma were diseases of the past; after all they were caused by exposure to asbestos fibres and the use of asbestos had been banned, hadn’t it? But research for the film showed us that the truth was just the opposite: the asbestos industry was still in full swing, particularly where economic activity is currently strongest – China, India, Brazil. In India, we discovered, asbestos use was rocketing. This was a dilemma. Apart from covering the trial itself, we had intended to focus on the victims of Casale Monferrato, the municipality that had borne the brunt of the asbestos-disease onslaught in Italy, but now felt a responsibility to spread our net wider. Seventy per cent of the world’s population lives in countries where asbestos consumption is a daily fact of life. We felt obliged to unveil this dramatic reality to Western audiences. To do this, it was decided to film in two essential locations where awareness of the asbestos 1



hazard was at a far earlier stage than that in Europe. The production crew would explore the asbestos reality in Brazil, a key supplier, and India, the world’s biggest importer of asbestos. In Brazil we found great differences between States and even regions within States with regard to asbestos regulations. The country, of course is vast, with a wide range of ethnic groups and cultures. However, it possesses only one asbestos mine, so we decided to head to the remote area where it was situated. Conditions at the chrysotile asbestos mine in Minaçu, the biggest one in Latin America, presented no health hazard to the workers according to the company, the company doctor, the representative of the company’s trade union and the local institute that represents the asbestos industry. And yet, members of the Brazilian Association of Asbestos Victims (ABREA) and a Senior Labour Inspector documented the horrific impact exposure to asbestos has had on Brazilian workers. Indeed, Labor Inspector Fernanda Giannasi said that the wording of the labels on asbestoscement roofing panels which warned workers handling these products not to breathe in the hazardous fibres was an absurdity. In India, we were denied access to many asbestos-cement factories, but finally gained entry to a facility owned by Visaka Industries, a major producer of asbestos-cement roofing. We were also granted an interview with Dr. G. Vivekanand, Vice Chairman of Visaka Industries, medical doctor and a Member of Parliament, who told us that the conditions at his factory were perfectly safe. Throughout our trip to India, we observed broken pieces of asbestos-cement panels littering the countryside and slums and encountered a widespread ignorance about what asbestos is and the hazard it represents to human health. At the Turin trial, the accused – Swiss tycoon Stephan Schmidheiny and the Belgian Baron Louis de Cartier de Marchienne – were notably absent in person but represented by a phalanx of lawyers and advisers. However, the number of these individuals was dwarfed by the throng of relatives of victims that we saw filling the courtroom on each trial day (the hearings initially being held weekly, on Mondays, then, towards the end of the



Niccolò Bruna (Email: [email protected]) and Andrea Prandstraller (Email: [email protected]) are documentary filmmakers.
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court proceedings, twice weekly). We filmed them stoically making their way to court by bus, many in their eighties, determined to see justice for those in their families whose lives had been needlessly cut short. Wilfully causing an environmental disaster is one of the charges levelled against the defendants. Well school headmistress Luisa Minazzi knew what that meant. As we filmed her going about her daily life, watching her brave determination to live being battered by the unrelenting advance of her mesothelioma we saw only towards the end her optimism waver. In the film she represented the thousands in Italy, probably millions worldwide, who had travelled this same road. But she was our friend, the loss personal. The trial told us about the beginnings and the end of Eternit in Italy. In the early days the foreign capitalists had been welcomed. Hard and unpleasant as the work was in the Casale factory, it still paid better than other employment in the area. But then we heard from workers and heroic union figures who had led action to combat the rising tide of disease, first in the factory then in the wider community. They told of the ever more frequent death notices posted at the factory gates. Now their employers were charged – in addition to causing an environmental disaster – with wilfully and knowingly neglecting safety rules. Workers at the factory in the early days saw little evidence of any safety precautions. We found some archive footage, which we incorporated into the film, showing the totally unprotected exposure of workers to vast quantities of fibres. As the trial progressed we became convinced, in our



own minds, that the use of asbestos by Eternit in its Italian plants (Casale Monferrato, Rubiera, Bagnoli, Siracusa and its subsidiaries in Cavagnolo and Oristano) was consciously criminal. We interviewed international experts who documented Eternit’s strategy for manipulating public opinion and influencing official policy, not only in Italy but worldwide. Eternit’s public relations campaign was, we were told, so successful that no one questioned the company’s timetable for phasing out asbestos technology in Italy. No one knows how many lives the delay in ending asbestos-cement production in Italy has cost. The whole of Western Europe has now banned asbestos – Italy as long ago as 1992, six years after the closure of the Casale Eternit plant. Why has the European experience not had more impact on Asian and Latin American asbestos policies? With limited overseas screen time available this is not a question we could address in full, but it is hoped that the audience will be able to gain some insight into this wider question, when viewed against the backdrop of the tragic recent history of Casale revealed in the film. The documentary will be shown on major television networks in Belgium, Germany, Switzerland and France in November 2011 as well as at international film festivals and on other TV channels in 2012. As filmmakers, we hope that our work will reach millions of people. They will be the ones to consider the evidence and make their judgment as to the guilt or innocence of asbestos executives past and present. October 2011



Photo from documentary: Dust - the Great Asbestos Trial



A milestone in the trial. AFeVA supporters gather outside the Turin court after the last hearing before the summer break of 2010.
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13. E TERNIT IN BRAZIL By Fernanda Giannasi 1



Asbestos Cement in Brazil2 In 1901, Austrian Ludwig Hatschek, inventor of fiber cement obtained the patent for a production process, based on the manufacture of paper, using a slurry of cement and asbestos fibers to produce a product that he named Eternit, from the Latin “aeternitas”, due to its properties of durability and strength, which presumably could last an eternity. This material was to become more generally known as asbestos cement. During the first decades of the 20th century, various entrepreneurs acquired licenses from Hatschek to begin production of asbestos cement. The Swiss Eternit and the Belgian Eternit, among others, were founded in 1903 and 1905, respectively. The French Eternit was founded by the Belgians in 1922. In December 1907, authorization was obtained to establish the first asbestos-cement production line in Brazil; Hatschek only permitted a single company to use the Eternit name in each country interested in the process. At that time the Pantaleone Arcuri & Spinelli company, in the city of Juiz de Fora, state of Minas Gerais, took the initiative to establish this “revolutionary process” in Brazil under the name Cimianto. The customs tariffs to import the “magic mineral” (asbestos) and the transport and operational costs soon led to its bankruptcy. In the mid-1930s, the already established European companies, like the Swiss, Belgian and French, began exporting the Eternit process to other continents in their efforts to win new markets, especially to places with potential asbestos reserves, like Brazil, thus guaranteeing its supply through acquisition of mining companies. S.A. Mineração de Amianto (SAMA) was founded in Brazil in 1939, obtaining government authorization to develop the São Félix mine in the municipality of Poções, currently Bom Jesus da Serra, in Bahia. On the same day that authorization to develop the mine was



obtained, SAMA was bought by S.A. Brasilit, belonging to the French group Compagnie Pont-à-Mousson, that later changed its name to Saint-Gobain. On January 30, 1940, Eternit do Brasil Cimento Amianto S.A. was organized as a partnership between the owners of the Swiss Eternit and the Belgian Eternit.



Eternit in Brazil3 Asbestos-cement production in Osasco, in the metropolitan region of São Paulo, began in August 1941 and completion of plant construction occurred in 1942, as shown in the photo below.



Photo: Eternit periodical "O Telhadinho."



In 1949, a new plant was inaugurated in Rio de Janeiro. With the expansion of the Brazilian civil construction market, driven by the feverish developmentalist era of the 1950s, Eternit began working with distributor networks, opening sales offices and expanding its line of products to include besides the traditional corrugated asbestos-cement roofing sheets, water tanks, pipes and flat sheets, among others. In 1967, during the military dictatorship and with good relations with the military officers in power and their complete support, the extension of the asbestos-cement business to more distant regions began, decentralizing



Fernanda Giannasi is a civil engineer and post-graduate in Health and Safety Engineering, a Labor Inspector for the Brazilian Federal Ministry of Labor and Employment since 1983 and Coordinator of GIA — Interinstitutional Group on Asbestos from 1985-1990. She is currently the General Manager of the State Program on Asbestos of the Regional Superintendence of Labor and Employment of the State of São Paulo, Coordinator of the Virtual Citizens' Network for the Banning of Asbestos in Latin America, and co-founder of ABREA, the Brazilian Association of People Exposed to Asbestos. Translators: Cooperativa de Profissionais em Tradução - Unitrad. 2 In http://www.eternit.com.br/corporativo/historia/index.php 3 Ibid. 1



65



National Perspectives



the business from the Rio de Janeiro–São Paulo axis. This year, the Simões Filho plant was inaugurated in Bahia to service the Northeast region. This same year, Eternit became a partner of Brasilit (Saint-Gobain), with 49% of the capital of SAMA, initiating activities to develop mining of the mineral fiber at the Cana Brava Mine in Minaçu, Goiás, currently the third largest producer and global exporter of asbestos (accounting for 14% of worldwide asbestos production). With the discovery of this new pit, the country becomes practically self-sufficient in the supply of asbestos and completely independent of imports for the asbestos-cement sector. The old São Félix mine was decommissioned, leaving an immense social and environmental liability, for which Eternit became a successor-in-interest by the end of the 1990s as we will see further on. In 1971, the Goiânia plant was founded to serve the Mid-west region and the Colombo plant, which is currently Eternit’s largest manufacturing unit, followed in 1972 to service the South region of the country. In 1980, Eternit incorporated the Wagner S.A. company, a producer of drywall or plasterboard4 and in 2002 it closed its operations in Ponta Grossa, Paraná, transferring the entire production line of the Wall Panel division to Colombo, leaving a large environmental liability, to be discussed further on, and a so far unknown number of people sick or deceased. In the last decade of the 20th century (although information on the exact date is contradictory), the Swiss group



officially withdrew from the asbestos business and Eternit was sold, falling under the control of the French group Saint-Gobain, its partner in SAMA. Everything seems to indicate that the Swiss group was secretly involved with the asbestos business in Brazil until at least 2001, according to the testimony of Élio Martins, 5 the current President of Eternit, even though the official propaganda publicly denied any involvement after the early 1990s. 6 Many explanations exist for this sale of the Eternit group to the French. Among them is one found in the autobiography of the heir to the Eternit empire, at 37 years old, Stephan Schmidheiny: “The controversy over the potentially harmful effects of asbestos dust was a shock to me in many respects. I myself had been dangerously exposed to asbestos fibers during my training period in Brazil. I frequently helped load asbestos bags and pour the fibers into the mixer, breathing in deeply all the while due to the exertion the work entailed. At the end of a hard day's work, I would often be covered in white dust.”7 The Brazilian weekly magazine Época, issue 285, 8 from 10/30//2003, analyzed the problem as follows: “The asbestos scandal was key in pushing Schmidheiny to change his business practices and become an advocate for conscientious administration, as a way to pay for his sins.”



Drywall is a technology that replaced conventional masonry for internal divisions (walls, ceilings and coverings) of buildings and panel compounds that are lighter and thinner. It is currently produced, in the case of Eternit, from laminated wood or plasterboard, lined on both sides with wood layers covered by cement flat sheets reinforced with synthetic fiber and pressed (previously the flat sheets were made of asbestos). 5 On May 8, 2001, in the official transcript of the hearings of the Special Committee of the Federal House of Deputies on Bill No. 2186/96, President Élio Martins of Eternit S/A explained the ownership structure of his company in the following terms: “Eternit is a publicly owned Brazilian company, whose shares are traded on the São Paulo Stock Exchange (BOVESPA). No single owner has complete control of the firm. The main shareholders are as follows: DINAMO - Fundo de Investimentos em Ações: 25.17%; Fundo de Pensão do Banco Central (the pension fund of the Brazilian “Federal Reserve”) - Previdência Privada - CENTRUS (owned by employees of the bank): 17.49%; Saint-Gobain (Brasilit): 9.11%; Fundo de Participação Social do BNDES - Banco Nacional de Desenvolvimento Econômico e Social (National Bank of Social and Economic Development) which is a correspondent of the InterAmerican Development Bank (IDB): 8.41%; AMINDUS HOLDING AG: 6.81% ; Empreendimentos e Participações HOLPAR: 4.31%. " In carrying out a more detailed search of the origins ofAMINDUS HOLDING AG, we run into its ties with businesses which form part of the business empire of Stephan Schmidheiny, such as Nueva AG and Amanco AG, located in the Swiss canton of Glarus. 6 When confronted about this contradictory statement by the President of Eternit, that Schmidheiny had continued to participate in the asbestos business in Brazil for over a decade after he had claimed that he had left it forever, Peter Schuermann, Schmidheiny's spokesperson, responded as follows to the editor of Sonntags Blick on December 30, 2004: “It is correct that Stephan Schmidheiny sold the Brazilian shares in Eternit in 1988, as I had wanted; neither he nor any of his holdings hold or have held any stock in Brazilian interests of that time. Over the decades there were a number of companies that used the name ‘Amindus.’ In the proceedings made available to me there is no evidence that this is the Amindus Holding in Glarus that you are thinking of; there is only mention of an Amindus Holding and an Amindus Holding AG.” 7 In http://www.stephanschmidheiny.net/business-career/?lid=1 8 In http://revistaepoca.globo.com/Revista/Epoca/0,,EDG60937-6014-285,00.html 4
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A little later in the same article the magazine pointed out: “Schmidheiny made a public announcement that he would stop producing asbestos-containing products in the early 1990s only after he had sold Eternit to a French company, Saint-Gobain, along with all of its employee lawsuits.”9 Forbes magazine, in its 10/5/2009 issue, 10 however, offered another explanation by Schmidheiny for his 180-degree turnaround in company policy: “My company was heading toward bankruptcy as a consequence of the combined effects of asbestos-related problems and a major slump in construction markets. Thus I built my group virtually from scratch,” he writes. In 1993, operations were definitively closed at the Osasco unit, the largest company plant in all Latin America which at the height of production had almost 2,000 employees; it was demolished in 1995 for construction of a Walmart superstore and a Sam’s Club, leaving behind hundreds of sick people and a large environmental liability, to be discussed further on. Sick former employees began to meet starting in 1995 and



founded the Brazilian Association of People Exposed to Asbestos (ABREA) in 1996, inspired by the Associazioni Esposti Amianto (AEA) in Italy. In 1995, Eternit took 100% control of the Precon company in Anápolis, Goiás. And in 1997, it acquired complete control of SAMA, which in 2006 became SAMA – S.A. Minerações Associadas, removing the main operation (asbestos mining) from its trade name and becoming a privately held business corporation. At the end of the 1990s, Saint-Gobain abandoned the use of asbestos, following the prohibition in France, and sold its Eternit stock. Together, Brasilit and Eternit, in the ETERBRAS joint venture, keeping their respective trademarks, controlled 55% of the roofing market in Brazil for a decade and, from then on, became competitors and got involved in a violent dispute for leadership of the asbestos-cement roofing market, even trading accusations and insults against each other in the media. At that point, Eternit was nationalized and right away it became state-owned since its preferred shares were held



The Osasco Eternit plant as it was at the time of its closure in 1993. Photo: Eternit periodical "O Telhadinho." 9 Ibid. 10 In http://www.forbes.com/forbes/2009/1005/creative-giving-philanthrophy-bill-gates-of-switzerland.html
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Demolition of the Osasco plant in 1995. Photo: Eduardo Metroviche - Sindicato dos Metalúrgicos de Osasco e Região.



by the Central Bank employees’ pension fund (CENTRUS) and the BNDES (National Bank of Social Development) social participation fund. As time passed and the company was revitalized, these funds were withdrawn and, since then, Eternit has become the absolute leader of the roofing market with its shares traded on the São Paulo Stock Exchange (BOVESPA). With this injection of funds from both state bank funds, the decline in asbestos production by SAMA, that had been observed from 1998 to 2000, due to laws prohibiting its use in several important states and cities of the country, was reversed and the sector had a chance to rebuild itself, contradicting the most pessimistic corporate predictions which expected a complete and imminent collapse in the use of asbestos in the country. Although it had lost the market for water tanks and pipes for transport of drinking water and wastewater pipes to the plastics industry in 1990, this presented the company with a new challenge, forcing it to diversify and produce high density polyethylene tanks. Since then, Eternit has been gradually incorporating other companies in the civil construction production chain, including those in the sanitary ware (2008) and concrete roof tile (2010) markets. 11



In http://www.eternit.com.br/corporativo/historia/index.php
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With this, from 2006 to 2010, the number of shareholders rose from 1,600 to 6,000, according to the company’s website. 11 Upon its “withdrawal” from the asbestos business, the Swiss Eternit left an immense social and environmental liability in Brazil, for which it did not spend a dime either to compensate the victims or for environmental rehabilitation of the degraded areas. It left this initially to its successor-in-interest, the transnational SaintGobain group, and later, with the exit of the French, to the recently founded and nationalized Eternit S/A, which became and will be held answerable for this tragic and troublesome inheritance. While it ran the company, the Swiss group never recognized nor officially informed the health authorities of any case of occupational illness caused by asbestos.



Social Responsibility? The proof of Eternit's irresponsible behaviour in Brazil, was the fact that in 1987 the physician in charge of occupational health for Eternit admitted during an official inspection by the GIA (Interinstitutional Group on Asbestos of the Federal Ministry of Labor and Employ-
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ment) of the Osasco plant, that he knew of six cases of asbestos-related diseases. Furthermore, it became clear that none of these cases were reported to either the relevant Brazilian health or social security agencies, as required by law, due to a decision of Eternit's headquarters office in Switzerland. In 1996 this same physician, now retired, confessed that he had dealt with many such cases which were never reported. The order, which came directly from Switzerland, was that the cases of workers who showed signs of asbestos diseases would have to be filed individually by their own lawyers with the courts. Such were the policies of “social responsibility” at Eternit in Brazil!



words, all waste in the production process was reused by the company itself, avoiding external contamination.



Before the inspections made by Ministry of Labor and Employment inspectors, a review of Werner Catrina's book Der Eternit-Report from 1985 by Daniel Berman and Ingrid Hoppe had already mentioned the fact that “the Eternit company doctor had already discovered three cases of asbestosis, but he admitted that 32 other workers were suspected of suffering from pulmonary fibrosis. This physician denied the existence of cases of mesothelioma and lung cancer, and argued that it was unlikely that such cases would occur because of high worker turnover at the factory, which had the effect of limiting long periods of exposure to asbestos dust. He did admit, however, that Eternit only began to carry out appropriate medical examinations and keep accurate medical records in 1978, and for this reason the total number of cases which occurred from 1939 through 1978, would always remain unknown."



Filters from the Hatschek machine and from the ventilation system reused by employees for curtains and rugs. Photo by Dr. Vilton Raile.



The first company laundry only began operating in February 1989, at the Osasco plant, and the Telhadinho periodical12 announced that the company was studying "possible locations to install laundries and equipment for each of the other plants in the group". Concern with contaminated clothes at the factory began only at the end of the 1980s. Before then uniforms were washed at home mixed with the clothes of the employees' families. Waste, before these GIA inspections, was frequently donated to employees and to the municipality of Osasco for the pavement of roads, yards and sidewalks or was even sold as raw material for other activities like strengthening materials, mainly plastics, for the manufacture of hangers and ribbons for packages, as was found in the N.J. Embalagens company, although Eternit had officially informed the public health authorities of the country that it had a zero waste cycle; 13 in other



The product warning labels were not sufficiently clear and even less indicative of the risks associated with asbestos exposure, especially that of contracting cancer: "I was a member of the Internal Committee for the Prevention ofAccidents (Comitê Interno de Prevenção de Acidentes -- CIPA)”, says Eliezer João de Souza, 14 President ofABREA. “When I worked at Eternit I took some courses on asbestos-related diseases, but I found out only in 1995 that asbestos was carcinogenic. Every two years we had chest X-rays. They never told us anything about the results. The company doctor knew what was happening but hid everything from us. I myself had pneumonia and other chest diseases and didn't even know the cause."



The Social Debt The weekly magazine Época, 15 of 10/30/2003, in an article titled “He donated US$ 2.2 billion. Swiss magnate passes shareholder control of his companies to a philanthropic foundation that operates in Latin America,” while effusively celebrating this donation, couldn’t ignore the environmental liabilities and the poisonous legacy which the Eternit group left in Brazil and wrote: “Those left behind to run the factory were workers like João Francisco Grabenweger. At 77 years of age, 38 of them devoted to Eternit, Grabenweger can barely draw enough breath to walk. In exchange for lungs ruined by asbes-



“O Telhadinho” periodical No. 91 of January/February 1989. A periodical distributed to employees. In Wagner, José Meirelles. “Ciclo de Rejeito Zero na Indústria de Cimento-Amianto”. Revista Brasileira de Saúde Ocupacional, Nº. 63, Vol. 16, July/August/September 1989, pp. 69-70. 14 In http://www.viomundo.com.br/denuncias/morre-aldo-vicentin-mais-uma-vitima-do-amianto.html 15 In http://revistaepoca.globo.com/Revista/Epoca/0,,EDG60937-6014-285,00.html. 12 13
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tos, he earns $1,308 U.S. dollars16 a month in retirement income. A resident of the state of São Paulo, descendant of an Austrian family, he remembers the young Stephan Schmidheiny, who would chat with him in German. ‘His major sin was failing to shut down the plant so that nobody else would have contact with the asbestos,’ regrets Grabenweger.” On December 19, 2003 the same João Francisco Grabenweger wrote a letter to Schmidheiny in German in which he told his former “workmate” at the Eternit plant in Osasco about his pain and anguish. Following are some of the most gut-wrenching passages from Grabenweger's letter: “Do you remember, sir, the time you spent as a trainee in your Osasco factory in Brazil where you worked in the departments, and did the work ofboth ordinary laborers and foremen? At that time I was assigned by factory management to work together with you throughout the factory, because I was fluent in German. I am Austrian descendent and my name is João Francisco Grabenweger. I don't know whether you still remember this humble worker with whom you used to talk about your passion for underwater diving, mostly in the Mediterranean Sea. I went with you, personally, to the Butantã Institute, which is world-famous for its collection oflive snakes and for its production ofanti-venom serum against snakebites and other vaccines. My life as a worker at Eternit's Osasco plant began in 1951 and I worked there until 1989. I think I may be the only survivor ofthat period, even though my lungs are damaged by a progressive and irreversible asbestosis, with diffuse bilateral pleural thickening and bilateral plaques in the diaphragm. I am one ofa group of1, 200 former Eternit employees who are asbestos victims. We have joined together in the Brazilian Association of People Exposed to Asbestos (ABREA), which, in a great display ofcourage and dedication, fights both in Brazil and internationally for the banning ofasbestos and for compensation for asbestos victims. Allow me to ask you a question, sir, did you ever see any articles about the victims from the Nazi concentration camps? Those who survived are receiving very substantial monetary 16 Exchange rate of 1/6/2012. 17 Ibid.
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compensation with all the rights which can possibly exist. When we former employees worked at Eternit we were kept completely ignorant about the fact that we worked in an asbestos concentration camp. Being good workers, we helped out to the best ofour abilities, with total pride and dedication, in building the asbestos-cement empire ofthe Schmidheiny family. But what did we get from “Mother Eternit?” What we got was a bomb with a delayed action fuse which had been implanted in our chests. Perhaps you are unaware, sir, but we victims of Osasco, those ofus who are still alive, constitute a sort ofjob guarantee for those who defend the existing Eternit company against its former employees, humiliating us on a daily basis with ridiculously small offers which they call “compensation, ” which are especially insulting to those ofus with white hair and failing health. I sincerely hope that I will receive a reply from you as soon as possible, because it always seemed to me that you and your family were not informed about much ofwhat took place in the factories, and also because you seemed like a very caring and respectful person, which has been confirmed for me by the Época Magazine article written by Alex Mansur, and so I beg of you, in the name ofthe asbestos victims of Osasco, to help us secure the justice which we have dreamed offor those who gave their lives for you, sir, and for your family and your business. ”



João Grabenweger died four years later, on January 16, 2008, without ever having received an answer to his appeal to Schmidheiny, his former co-worker, a letter he had waited for until the last day of his life. Eternit offered him US$ 27,241 17 to drop his legal suit for compensation.



ABREA: Visibility for those sick due to asbestos, social recognition and compensation Eternit had expected that asbestos-injured workers would pursue individual legal actions for compensation, a situation which would attract minimal public and press attention. The last thing the company wanted was for a group of victims to pursue a class action, news of which might impact negatively on Eternit’s public image and share value. The fact that mesothelioma had such a long latency period and that many sick workers



National Perspectives



moved away from Osasco once they were unable to work ensured that the victims’ plight remained invisible. The social-environmental-health tragedy which the company had caused was, for so many years, buried alongside its victims. In 1995, two years after the company closing in Osasco, former employees began to get together and collectively organize a struggle to obtain recognition of asbestos diseases; in search of treatment and compensation for the damage caused, as well as for the prohibition of asbestos in Brazil – they founded ABREA. The company’s reaction was immediate and it began to organize parties to attract former employees and their families for the purpose of convincing them to sign extrajudicial settlements for insignificant amounts along with lifetime health insurance, which the company would manage itself, requiring them to waive any future legal claims. These settlements provided for the termination of the health services in case of company bankruptcy or asbestos prohibition in Brazil, making these former employees and their families hostages to the continued use of asbestos. Eternit confirmed to the press that to date it has entered into 3,000 extrajudicial settlements with its former employees of the group’s various asbestos-cement plants and the asbestos mine of its subsidiary (SAMA). The Public Ministry of the state of São Paulo, unsatisfied with this situation of settlements, in litis consortium with ABREA, proposed an erga omnes class action suit similar to that which was developed in Turin. This suit requests compensation for 2,500 victims, for the material and moral damage suffered, and demands lifetime medical supervision and health treatment for those



Decommissioning of the Wagner Wall Division plant in Ponta Grossa, Paraná. Photo: Fernanda Giannasi.



who are sick. Unfortunately, due to the slowness of the Brazilian legal system, this suit is still dragging on without resolution, in spite of a favorable first instance ruling finding Eternit responsible for having injured these 2,500 victims, followed by an appellate court ruling, unfortunately against, absolving the company, accepting defense arguments that it always complied with Brazilian labor legislation, even though it was insufficient due to the state-of-the-art and was only rewritten based on ILO Convention 162 in 1991, and on the belief that there was no subjective evidence of its guilt. Appeals to higher courts can still be made, but these can take many years to be reviewed. By that time, many of the victims will have died. With the change of “competent jurisdiction” from the civil to the labor sphere as a function of Constitutional Amendment 45 of December 2004, there has been an acceleration in decisions on compensation suits which previously took up to 12 years or more to be completed and which are now being shortened to 5 years, on average, bringing these poor asbestos victims hope that they might live to receive their compensation. Another visible benefit of this change is the suit success rate which went from 10.8% in the civil sphere to 75.6% in the labor sphere. 18 A substantial increase in the values that are being awarded has also been observed in recent legal decisions, on average, 1,000 to 2,000% higher than the meager amounts awarded in the 1990s.



Environmental Liabilities



The photos below speak for themselves and illustrate Eternit’s irresponsibility with regard to its environmental liabilities. January 2012



Decommissioning of the asbestos-cement plant in Osasco, São Paulo. Photo: Eduardo Metroviche - Sindicato dos Metalúrgicos de Osasco e Região.



Mônica da Silva Stella. “A exposição dos trabalhadores ao risco do amianto avaliada a partir da análise de acórdãos judiciais de 1999 até 2009.” Dissertation presented to the School of Public Health of the University of São Paulo for obtaining the title of Master in Public Health. 18
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14. E TERNIT AND THE “DOUBLE AGONY” OF ASBESTOS VICTIMS IN THE NETHERLANDS Bob Ruers1



The first known victim of asbestos in the Netherlands was recognised in 1930. The link between asbestos and lung cancer was confirmed in 1942 and the first victims of mesothelioma appeared in the medical literature during the 1950s. It was, however, 1984 before a worker affected by an asbestos-related illness claimed compensation from his employer. Since 1984 there has been an unbroken series of court cases brought against employers and producers. To this day victims of asbestos are forced to go to court to receive recompense for the damage caused to them. Below, I give a short summary of these developments, appropriately described as “the double agony” – the legal agony on top of the medical. The Belgian Eternit Group Even before 1920, the Belgian Eternit company (Belgische Eternitbedrijf), which had at its disposal Hatschek’s Eternit patent, was a major competitor of the sole Dutch asbestos firm, which also held rights to the Hatschek patent, the Amsterdam company known as Martinit. By 1928, Martinit could no longer stand up to Eternit Belgium and in 1930 it was taken over by its Belgian competitor. A large proportion of Martinit’s production of asbestos cement moved to Belgium and from there Eternit Belgium exported its products on a large scale to the Netherlands. In 1937, in order to serve the Dutch market, Eternit established a new asbestos cement factory in the village of Goor. Eternit Goor quickly grew to become the biggest asbestos cement company in the Netherlands. Two years earlier, in 1935 in Harderwijk, the Salomons brothers had founded the asbestos cement firm Asbestona. Initially, Asbestona strongly resisted the establishment of the rival Eternit factory in Goor, but a few years later the Emsens family, which owned the Belgian Eternit company, surreptitiously took over the Salomons brothers’ Asbestona shares. After the war the Emsens family also took over the Oosterhout-based Nederlandse Fabriek van Asbestproducten (Dutch Asbestos Products Factory), “NEFABAS,” where the principal



activity involved the use of asbestos paper and cardboard for the production of insulation material. Because Eternit Belgium at the same time also took over the small asbestos cement factory Ferrocal, from 1950 the whole of the asbestos cement market in the Netherlands was in the hands of the Belgian Eternit group. Since then all important decisions regarding investment, expansion and company closures in the Dutch asbestos/asbestos cement industry have been taken in Eternit’s Brussels head office. Asbestos victims of Eternit The first known victim of asbestos in an Eternit factory was a Mr Christiaanse, a worker in Eternit’s Amsterdam asbestos cement factory, in 1956. He had been hired ten years earlier as a machine operator. According to an investigation conducted by Eternit in 1951, Christiaanse worked in “a practically dust-free environment,” but in 1956 he was confirmed as suffering from asbestosis. 2 In 1972, absbestosis was confirmed in a NEFABAS employee. From 1945 to 1972 he had worked at NEFABAS in Oosterhout and there suffered prolonged exposure to asbestos. In 1975, both asbestosis and lung cancer were confirmed in an employee of Eternit Goor, and in 1976 he died as a result of these illnesses. Mesothelioma was recorded in three further workers at Eternit Goor in 1975, 1981 and 1982, respectively. In none of these cases did Eternit publish any information outside the firm. None of the victims was able to establish Eternit’s liability. In view of the long latency period of asbestos-related diseases, it is worth mentioning that before 1967 it was not possible under Dutch labour law for a worker to hold his or her employer responsible for an occupational illness and on that basis to claim compensation. First legal cases against NEFABAS and Eternit In the mid-1980s, as a result of a number of complementary factors, a sea change occurred in the position of asbestos victims in the Netherlands. For the first time



Bob Ruers is a lawyer based in the Netherlands who specialises in asbestos litigation. He is also the legal advisor to the Dutch Committee ofAsbestos Victims and a member of the Dutch Senate. He is currently finishing his PhD thesis on the regulation of asbestos in the Netherlands. Email: [email protected]. 2 Between 1945 and 1950 the Van Breevoort brothers also worked at Eternit Amsterdam in the manufacture of asbestos cement fittings. In 1998 one of the brothers was diagnosed with mesothelioma, and in 2001 this was also diagnosed in the other brother. Both held Eternit responsible and were awarded compensation. 1
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scientists came forward who took the side of the victims and put their expertise at their disposal. Previously the scientists were almost always employed by, or otherwise in the pay of, the asbestos industry. A second factor was the decision by a former employee of NEFABAS, who was suffering from asbestosis, to take his former employer to court. That meant that the asbestos industry, which enjoyed huge influence over government and had long met with a great deal of sympathy for its views, would for the very first time be held responsible before a judge for its policies, for working conditions within the industry and for health and safety measures. Importantly, the first organisation of and for asbestos victims was established; these same victims received significant political, organisational and financial support from the Socialist Party (SP). In addition, statefinanced legal aid provided encouragement for the asbestos victims. With the SP’s support, three widows who had lost their husbands to asbestos-related diseases were together the first to take Eternit Goor to court. At the same time, an employee of the Vlissingen shipyard De Schelde, who had been exposed to asbestos between 1949 and 1967, went to court with the support of his union to claim compensation for the asbestos-related illness mesothelioma. The ex-employee’s case led to a decision in the High Court in his favour, considerably strengthening the legal position of those affected by asbestos-related diseases [1]. Among the ruling’s consequences was a decision by Eternit Goor to pay compensation to the “three widows.” The De Schelde worker was also successful, the High Court ruling in his favour in 1993, with which decision the Court accepted that mesothelioma is a disease which can be contracted through the inhalation of asbestos dust, that it can be provoked by a relatively short exposure – “through the inhalation of one asbestos crystal”– and that the incubation period amounts to between twenty and forty years [2]. Organisation and Tactics of the Asbestos Victims In 1995, on the initiative of the SP, the Asbestos Victims’ Committee (CAS) was established. This committee was an immediate success and answered a pressing need: in the first year after its establishment 600 victims and their relatives went to the CAS for advice and assistance. 3 With the support of the CAS, financial aid from the SP and the assistance of scientific experts, numerous legal actions were taken against employers, of which Eternit was one of the most important. Developments in the administration of justice were, given the problems occasioned by the lapse of time and thus the



Statute of Limitations, generally positive. In ever more cases the employers were held liable and ordered to pay compensation for both material and non-material damages. The amount awarded to victims of mesothelioma in the 1990s was in the region of €40,000, increasing after 2000 to around €50,000. The position of asbestos victims attracted growing attention in the media, while the SP continually ensured that the whole spectrum of asbestos problems and the issue of the victims remained on the agenda. In doing so the SP recorded a number of achievements, including ensuring that the Statute of Limitations, the effects of which were for victims of asbestos extremely unjust, would be reformed. Five Categories of Eternit Asbestos Victims Victims of asbestos-related illnesses – asbestosis, lung cancer and mesothelioma – can in practical terms be divided into various categories depending on the nature of their exposure and the degree to which compensation for damages can be claimed in a court of law. I have distinguished five groups, which I shall now briefly illustrate group by group. 1) Employees and Ex-employees The first and also biggest group of asbestos victims has always consisted primarily of employees and former employees of industries that process asbestos, asbestos products, and materials containing asbestos, and this continues to be the case. The insulation industry played a major role in this in the 1950s, followed by shipbuilding and later by the asbestos cement industry and the building trade. Because until 1967 it was not possible, on the basis of the Ongevallenwet (Accident Law), to hold an employer liable, claims based on occupational sickness were not heard until that year. From the 1980s onwards, however, the number of court cases grew rapidly. Against the claims of victims who had been exposed to asbestos in Eternit’s factories, the company defended itself with the argument that it had always behaved “as a good employer,” that before 1970 the firm could not have known of the risk of cancer associated with asbestos, and that after 1970 it had taken every appropriate safety measure. Eternit also cited the fact that until 1990 there had been no scientific consensus regarding the danger from white asbestos. In most instances, the asbestos victims succeeded in court, with the help of scientists, in refuting these arguments. After Eternit had lost a number of court cases, the firm changed tack and declared itself prepared to pay compensation to all employees and former employees of its factories who suffered from an asbestos-related disease.



The number of victims of mesothelioma in the Netherlands had by 1969 reached 70 per annum, by 1990 270 p.a., by 2000 390, and by 2009 470. This means that proportionally the Netherlands belongs to the top five countries with the highest incidence of mesothelioma. 3



73



National Perspectives



2) Family Members and Co-habitants At the beginning of the 1990s two further categories of victims of Eternit asbestos were evident: those who had shared living space with employees or former employees of the firm’s factories, and members of their families. These were exposed to asbestos via the work clothes of their husbands or fathers who had worked with asbestos in these factories. In the first instance the company refused to pay such victims any compensation. The most important of Eternit’s grounds for defence was the position that, at the time, the company could not have foreseen that exposure via clothing was dangerous. So these victims too were obliged to go to court. Among the first to do so were Mr and Mrs Van Gemmert, who both contracted mesothelioma early in the 1990s. Mr Van Gemmert (1924-1993) was exposed between 1946 and 1982, during which period he worked at the Eternit factory in Goor. His wife (19211994) was exposed during the same period through contact with her husband’s work clothes. Following a long court case, Eternit agreed to accept responsibility and paid the compensation demanded. 4 The second, comparable instance concerned Marino Grootenhuis, born in 1964, who was diagnosed with mesothelioma at the beginning of 1996, when he was 32. He turned out to have been exposed via the work clothes of his father, who in 1966-67 and 1976-77 had worked for relatively short periods at the Eternit factory in Goor. Marino Grootenhuis died in 1997. Once again, in Grootenhuis’s case, Eternit contested liability in court, but to no avail. Soon after this, Eternit altered its policy and announced that the company was prepared to pay compensation to any “co-habitant” of an employee or former employee confirmed as suffering from mesothelioma. 5 3) Environmental Victims Between 1945 and 1975 the asbestos cement company Eternit Goor and its sister firm Asbestona gave away, free of charge and on a large scale, factory waste containing asbestos to people living in their factories’ vicinities, which the recipients used to pave and level up yards, roads, paths and gardens. In this fashion, to a radius of some 25 kilometres around the factories, several thousand locations came into being where dangerous industrial waste could be found, without any warning ever being given from Eternit and Asbestona to the users that they could be in danger. A 34-year old man from the neighbourhood of the Eternit factory in Goor, who in



1991 died from the results of mesothelioma, was the first known victim of the Eternit waste. In his youth he had often ridden his motor cycle over roads reinforced with this waste. A few years later, more victims of the waste emerged, and Eternit for the first time paid compensation for this type of exposure; but without admitting liability and with the proviso that the payment be kept secret. The recipient was a woman of 38, who had come into contact with the waste as a child. In the same year, mesothelioma was confirmed in a 44-year-old woman who had been exposed to Eternit waste from early childhood. Eternit refused to admit liability, after which the woman was forced to take legal action against the firm. 6 In 2003, the court dismissed her claim, arguing that Eternit had not acted unlawfully, because in the period from 1945 to 1972 the firm neither knew, nor could it have been expected to know, of the potential dangers attached to the practice of making asbestos waste available for surfacing roads. Another female victim of mesothelioma from the immediate vicinity of the Eternit factory in Goor was exposed to the waste in the farmyard of her home between 1960 and 2000. In 2000 she died, at the age of 62. She had, together with her husband, during the period 1960-1975, regularly used Eternit waste for paving paths and yards on their farm. After his wife’s death, the widower brought a liability action against Eternit, but Eternit denied responsibility. When the case was heard in 2006, the court in Almelo dismissed the claim, but the Appeal Court in Arnhem ruled in 2007 that Eternit had indeed acted unlawfully: “…in, from 1967 to 1970, without any warning or indication regarding the danger attached to the use of (freely released) asbestos (and/or processing and/or wear and tear), regularly and in an uncontrolled fashion distributed quantities of asbestos cement waste.” Eternit were ordered to pay compensation for damages to the widower. The company acceded to the ruling and paid the damages. In 2003, epidemiologists Burdorf et al conducted research into the occurrence of pleural mesothelioma amongst women in the vicinity of the Eternit factory in Goor. They found five cases of mesothelioma amongst women who had suffered no exposure either in paid employment or in their housekeeping tasks. That number indicated a mortality rate of over ten times the ex-



In 2008, mesothelioma was also confirmed in their daughter G. van Gemmert, who was born in 1955. She established Eternit’s liability and received compensation. In June 2008 she died, at the age of 52. 5 After 1994, 30 mesothelioma victims were diagnosed in the category “co-habitant”; in 8 cases these were family members of Eternit employees. 6 Because of the fundamental nature of the case, she received financial support from the SP. 4
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pected incidence [3]. In a more extensive investigation a few years later, Burdorf et al looked into whether “a disease cluster of 22 cases of pleural mesothelioma amongst women in the period 1989-2002” was linked to sources of exposure in the environment, such as asbestos-reinforced roads and yards [4]. The researchers confirmed that in ten women in the region of Goor, the occurrence of pleural mesothelioma could be attributed with certainty to exposure in the environment, while in four more environmental exposure was the most likely cause of their disease. On the basis of this finding the researchers concluded that environmental exposure to asbestos in the area around Goor was the most significant explanation for the “sharply increased incidence of pleural mesothelioma amongst women” and that with an equivalent risk to men the result of asbestos contamination in the area in the following 25 years would be an additional two cases of pleural mesothelioma per annum. In 2005, Eternit decided that, in respect of this category of victim also, they would no longer offer any defence and instead declared themselves prepared, under certain conditions, to pay compensation to this group. 4) Consumers and the Self-employed The fourth category of asbestos victims consists of consumers and the self-employed. The first victim of mesothelioma in this category was a Mrs Nieborg-Horsting, born in 1950, who was diagnosed with mesothelioma in 2002. In 1971, she was exposed for several months on her parents’ farm during the construction of a shed in which corrugated sheets containing asbestos were used as a roofing material. The sheets came from Eternit. Mrs Nieborg’s claim against Eternit was upheld, on the grounds, according to the court, that Eternit should in 1971 have warned users of its asbestos sheets of the danger attached to their intended use. The ruling was confirmed on appeal. On further appeal, however, the Supreme Court quashed the ruling of the court on Statute of Limitations grounds. The Court ofAppeal in Hertogenbosch ruled on referral that Eternit’s Statute of Limitations-based defence was unacceptable as it was in conflict with reasonableness and fairness [5]. Mr Wolting, a farmer born in 1950, in 1979 built a large shed on his farm, using 669 corrugated asbestos cement sheets as roofing material, the sheets coming from Asbestona (later known as Nefalit). This resulted in exposure to asbestos. In 1999, a lung specialist diagnosed mesothelioma in Wolting, who died from the illness a



year later. After his death, Wolting’s heirs brought a liability action against Nefalit, but the firm denied responsibility. The court’s opinion was that knowledge of the dangers to health of materials containing asbestos was already available in 1970-71 within the circle of producers to which Nefalit belonged and that such was certainly the case in 1979. For that reason, in 1979 Nefalit might have been expected, in distributing corrugated asbestos cement sheets, to have warned the public, and certainly those such as Wolting involved with handling the sheets, of the risks to health. The court concluded that Nefalit had acted unlawfully towards Wolting and his heirs and had thus become liable for damages. The Appeal Court of Arnhem confirmed the ruling in May, 2010. 7 Another example of exposure to asbestos in relation to a consumer was the case of Mrs Hoeve, born in 1939 and hailing from Amsterdam. In 1972, alterations were made to Hoeve’s home for which around 30 square metres of sheets containing asbestos were used. The sheets were trademarked Nobranda and produced by Asbestona (later Nefalit). The work resulted in Hoeve being exposed to asbestos. In January, 2007, she learnt that she was suffering from mesothelioma, for which she held Nefalit responsible. Nefalit contested Hoeve’s claim, taking the position that: (a) Hoeve’s claim was statute-barred through too much time having lapsed; (b) it was not certain that mesothelioma had only one cause; (c) Hoeve had undergone only an extremely limited exposure during the work that she did or had done in 1972; (d) Nefalit did not know and could not have known in 1972 of the potential risk of an exposure to asbestos of extremely short duration, and (e) in 1972, there had been no legal duty to provide a warning with its corrugated asbestos cement sheets.



The court’s judgment was that Nefalit’s “limitations” defence was unacceptable on grounds of reasonableness and fairness and must therefore be rejected. To this the court added these remarks: “It must be judged whether Nefalit at the time these sheets were put on the market, in 1972, was aware, or should have been aware, that serious health risks existed in relation to the working of sheets containing asbestos for those using the



Gerechtshof (Court) Arnhem 11 May 2010 concerning Nefalit/Schraa,Wolting. In this instance Nefalit, subsidiary of Eternit, had already taken the case to the High Court. 7
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product, of which warning should have been given. A producer does after all in general incur blame should it not take those measures which may be demanded of a careful manufacturer in order to prevent a situation in which the product it brought on to the market causes damage in normal use for the purpose for which the product is intended. For side effects such as a serious health risk a warning must be given, even if the frequency at which the risk arises is low.” Nefalit’s other arguments were also rejected by the court. Thus, the court concluded that Nefalit had acted unlawfully in relation to Hoeve and ordered the firm to pay damages to her. Nefalit resigned itself to the verdict. 8 5) Liability of Manufacturers Finally, a separate group of asbestos victims are those workers who have become ill as a result of exposure in their work, but where their former employer can no longer be held liable because the firm no longer exists, cannot be located or has gone bankrupt. For these workers there exists in the Netherlands the possibility to call to account not only their former employer but the producer of the asbestos-containing materials with which they worked. In order to do so they must demonstrate that they became sick as a result of the use of these materials and that the producers of the materials have neglected to issue a warning concerning their use, despite the fact that such a warning might be expected from the producer. 9 In March, 2010, the court at Gravenhage found in favour of a certain Mr. Langezaal and against Eternit, as producer. His own employer could not be held liable by Langezaal, who had worked as a carpenter between 1956 and 1967, during which period he was exposed to asbestos, because the firm which employed him no longer existed.



International Solidarity In many of the legal cases discussed above, in addition to the extensive scientific documentation and support of Dutch experts, the knowledge and information supplied by foreign experts in the area of asbestos have played an important role. 10 It is good to be able to take this opportunity to record the fact that through this unselfish international mutual support many victims of asbestos have been able to realise a stronger position in relation to the internationally organised asbestos industry. March 2011 References 1. Hoge Raad (High Court) 6 April 1990, Nederlandse Jurisprudentie (Dutch Jurisprudence) 1990, 573, Janssen/Nefabas. 2. Hoge Raad (High Court) 25 June 1993, Nederlandse Jurisprudentie (Dutch Jurisprudence) 1993, 686, Cijsouw/De Schelde. 3. Burdorf, Dahhan, Swuste, Pleuramesothelioom bij vrouwen in verband met milieublootstelling aan asbest, (Pleural mesothelioma in connection with environmental exposure) in: Nederlands Tijdschrift voor Geneesmiddel (Netherlands Journal ofMedicine) 28 August 2004, 148 (35), p. 1727-1731.



4. Sinninghe Damsté, Siesling, Burdorf, Milieublootstelling aan asbest in de regio Goor vastgesteld als oorzaak van maligne pleuramesothelioom bij vrouwen, (Environmental exposure to asbestos in the Goor region as cause of malignant pleural mesothelioma) in: Nederlands Tijdschrift voor Geneeskunde (Netherlands Journal ofMedicine) , 2007; 151 (44) p. 2453-2459. 5. High Court, 25 November 2005, Eternit/Horsting, Nederlandse Jurisprudentie (Dutch Jurisprudence)



2009, 103, with note from Giesen.



8 Verdict of the Amsterdam court, Hoeve/Nefalit 24 June 2009. 9 Verdict of the ’s-Gravenhage court 3 March 2010 concerning Langezaal/Eternit. Eternit appealed this 10 Namely, B.I. Castleman, G. Tweedale, J. McCulloch, L. Kazan-Allen and M. Peacock.
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15. E TERNIT IN FRANCE Marc Hindry1



A Brief History Eternit produced and sold asbestos-cement products in France for 75 years – from 1922 until 1997 (the year of the French ban). For much of this time, asbestos-cement production and marketing in France were controlled by a cartel in which Eternit acted in conjunction with the French multinational Saint-Gobain (through its subsidiary Everite). The first Eternit plants were built in 1922 at Thiant and Prouvy (twin cities in the North département) followed by factories at Vitry-en-Charollais (Paray-le-Monial, Saône-et-Loire dép), Vernouillet (Triel, Yvelines dép), Caronte (Bouches-du-Rhône dép), Saint-Grégoire (Rennes, Ille-et-Vilaine dép) and Terssac (Albi, Tarn dép). While the Prouvy and Caronte factories have been shut down, the Vernouillet site houses the head office of the Eternit holding company; the four other factories were converted (in 1996-97) to the production of non-asbestos fibro-cement. The apogee of the asbestos-cement empire occurred in the seventies, when Eternit was employing more than 5000 people and producing more than 600,000 tons of asbestos-cement products per annum. In 1970, for example, the levels of employment and production for the various plants were: Prouvy and Thiant 2360 and 260,000 tons; Vitry-en-Charollais 1182 and 180,000 tons; Caronte 668 and 72,000 tons; Saint-Grégoire 724 and 130,000 tons (the factory in Albi was not opened until 1971). Until 1965, Eternit also operated the Canari asbestos mine, on the coast of Corsica, where around 300,000 tons of asbestos were extracted. Eternit has left on this site a true ecological disaster; part of the bay has been filled with asbestos waste. The French Eternit branch also developed asbestos-cement production in what were then French colonies. Factories were established in Senegal (company Sénac), Algeria (subsequently shut down, Algeria having reduced then banned asbestos use) and Indochina (Vietnam). Eternit also participated in enterprises in Morocco (company Dimatit) and Tunisia (company Sicoac).



“Controlled Use” According to Eternit Eternit has enormously contributed to misinformation about the hazards of asbestos. It was clearly one of the pillars of the “Chambre Syndicale de l’Amiante” (Union of Asbestos Producers) and the “Association des Producteurs d’Amiante-ciment” (Association of Asbestos-cement Producers). In the sixties, these groups recruited the Cabinet Valtat (the public relations firm “Communications Economiques et sociales” established by Marcel Valtat) to organize the promotion of asbestos, publishing brochures with telling titles like “Vivre avec l’amiante, fibre de la terre” (living with asbestos, earth fibre). During the eighties, the hazards and effects of asbestos were becoming increasingly difficult to hide so the Cabinet Valtat created (officially in 1984) a formidable lobbying tool they christened “Comité Permanent Amiante” (Permanent Asbestos Committee (CPA)). From 1984 until 1996, the year that ANDEVA was created, the CPA essentially determined all government decisions on asbestos. It succeeded in gathering together asbestos manufacturers, ministry representatives, medical doctors and trade union representatives in a structure financed by the asbestos industry in order to promote “controlled use of asbestos.” In 1993, the Eternit representatives in the CPA were H. Leclercq director of the Thiant factory and B. Votion. 2 The efforts to promote the myth of controlled use were unfortunately not matched by initiatives to improve workers’ safety and environmental care. Indeed, one could justifiably claim that if the money invested in propaganda had been used for safety and prevention we would today witness fewer casualties due to Eternit asbestos. The CPA brochures praise the marvellous efforts of members of the asbestos industry in France to improve safety in their plants. As an ironical detail and fruit of clever lobbying, in 1985 the French Ministry of Environment awarded a clean technology prize to Eternit! Reality sometimes strikes back: in 1995 the national TV channel France 2 managed to film an ordinary worker’s day in the Thiant plant (H. Leclercq’s plant) and viewers discovered that bags of raw asbestos were opened



Marc Hindry: Université Paris Diderot, Paris 7; Association Nationale des Victimes de l'Amiante, France (ANDEVA); [email protected] 2 In 1993, Bernard Votion is listed as a “qualified person” but in earlier publications of CPA he appears as belonging to Eternit. 1
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with a knife, then manually emptied by a worker into a mixing machine; the worker wore no respiratory protection, the only means of dust removal being an aspirator device installed above the mouth of the mixer. A physician working in the nearest hospital, located in Denain, estimated his service was witnessing around 30 new mesothelioma cases every year.



The Lives Destroyed by Eternit.



Eternit and French Justice Despite a number of challenges, to date Eternit has remained essentially untouched by justice in France.



CARONTE. Michel Salard3 worked for 22 years in the Caronte Eternit plant, in Port-de-Bouc, near Marseille. As a result, he now has pleural plaques. His wife Zoé, used to wash his working clothes, covered with asbestos dust; she shook the dust off before washing them. Today she suffers from mesothelioma which was diagnosed in 2008. He tells their story:



On 18 th December 1997, the Court of Appeal of Mâcon ruled Eternit guilty of “faute inexcusable” (“inexcusable fault”), concerning the diseases of several workers from the Paray-Le-Monial factory. Since then, Courts of Appeal have sanctioned Eternit for more than a thousand occupational disease incidences, including hundreds of deaths. Each of the Eternit plants has been condemned. One should observe though that, due to a flaw in the law, Eternit took the blame but hardly paid any compensation; in fact, most of the damages were settled by the health insurance system. Nevertheless, the Fund for Indemnification of Asbestos Victims (FIVA) has started a number of recursory actions concerning domestic and environmental asbestos victims of the Eternit plants. In 1996, ANDEVA filed, in a civil suit, a “plainte contre X” (“complaint against unknown persons”), for involuntary injuries and homicides, abstention délictueuse (willful failure to act [to protect persons in imminent danger]) and poisoning; this suit was aimed at all persons responsible for the asbestos health catastrophe: the asbestos product manufacturers, the public health and labour authorities, the medical doctors that had collaborated in the process. Although some fifteen years have elapsed since the ANDEVA suit no individual has been held responsible for the crimes listed in the complaint. However, In November 2009, M. Joseph Cuvelier, son of the founder of Eternit France, director of the Eternit asbestos-cement group from 1971 till 1994, came under investigation by juge d'instruction (examining judge) Marie-Odile Bertella-Geoffroy for “involuntary injuries and homicides.” He is mainly accused of having failed to implement safety and protection measures for workers exposed to asbestos dust in Eternit factories. These enquiries are still ongoing.



Figures cannot describe the sum of dramas, personal tragedies, rage, despair, resignation and humiliation that resulted from Eternit’s carelessness, mendacity and greed. The testimonies and comments below give some idea of the harm the company has inflicted.



“I worked 22 years at Eternit Caronte with asbestos. Zoé, my wife, washed my working clothes; 29 years after the plant was shut down, we discovered she had mesothelioma. Asbestos dust was everywhere in the plant; when we were re-cutting the broken asbestos-cement tiles, when we cleaned the machines and the air shafts on Saturday … the ventilation system was insufficient. Today there are many victims among the workers but also among their families. Over the years workers’ union delegates and the hygiene and safety committee requested that our working clothes be washed by our employer. They constantly refused, arguing that ‘ Eternit is not a laundry …’ So it was my wife who washed my clothes covered with the dust brought from the plant. She used to shake them before washing them. She breathed asbestos fibres day after day, month after month, year after year, for 19 years. Today she is very seriously ill. She is not the only one, I know of three wives of Eternit workers who fell ill. There are certainly others. The FIVA4 has started a recursory action against Eternit at the civil court ofAix-en-Provence, invoking article 1384 from the Civil Code. 5 The action is being examined by the court. The ‘inexcusable fault’ of Eternit has been many times recognized by courts but Eternit has suc-



3 Testimony published in the Andeva bulletin No. 34, January 2011. 4 The Fund for Indemnification ofAsbestos Victims (FIVA) has awarded compensation to Zoé Salard. 5 Article 1384 from the French Civil Code says essentially that a person is responsible not only for the



also for the damages caused by persons under his/her responsibility and for products in custody.
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ceeded in escaping financial punishment, exploiting administrative negligences from the Social Security Organisation.”



Photo courtesy of Mireille Wuillbeaux



THIANT. In the centre of the photo above is pictured René Delattre, who died of mesothelioma in 2007; immediately behind him is Robert Wuilbeaux who died of mesothelioma in 2005; both worked at the Thiant factory and were very active in the Thiant branch of the victims association: Comité Amiante Prévenir Et Réparer (CAPER) (Committee for Asbestos Prevention and Compensation). Mireille, Robert’s wife, tells her story: “My husband Robert Wuilbeaux started working at Eternit on the 26th of October, 1953 at the age of 16, in order to help support his family. He spent 42 years working there. He worked as a moulder for 30 years, before switching to hoist driver. In 1995, he went into pre-retirement, for a well-deserved rest.



numbered. From then on, it was not living but surviving. He knew what was going to happen to him because he had seen other colleagues die… Hell started then: chemotherapy, repetitive pleurisies, more and more frequent draining. From January 2005, my husband had nodules which required irradiation, radiotherapy. Then, in April 2005, a new scan and, an ice shower, the diagnosis of lung cancer on the right side. Hospital again; he had oedema in the lower limbs and could not walk anymore. To try to cure this new cancer he received heavy chemotherapy which he barely stood. This therapy attacked his nervous system; he would tremble, faint, vomit. His whole body was aching: head, belly, legs. He could not even drink; we would refresh him with ice lollipops. On 1 st October 2005, Robert died. If hell is a virtual place, I can say my husband lived through hell and suffering; and I did too during those last months when I stayed by his side.” PARAY-LE-MONIAL. Maurice Papillon started working at the age of 16, and worked 31 years at the Eternit plant in Paray-Le-Monial. He died of mesothelioma in 1986, at the age of 47. His wife Jacqueline tells her story:



In December 1999, he finally saw a pneumologist, had an X-ray taken, then a scan in January 2000. The results reveal pleural plaques. Three months later Robert learns that he has a 10% respiratory incapacity, due to the asbestos he inhaled all those years at Eternit. And progressively, asbestos gains territory and continues its slow destructive process.



“I will start on the 15th March 1986 … For some time, my husband had felt very tired, his body was aching and he had lost weight; this was the beginning of his Calvary! Having contacted a doctor and after a blood test, which of course was disastrous, he was hospitalised for more medical examinations, X-rays, scans, etc. First diagnosis: lung cancer! The doctor asked me to fetch the most recent X-ray from the factory for comparison. I’ll be brief on the ‘sociability’ of the medical staff at the plant! I go back with my pain, knowing already my husband is seriously ill. Then to Léon Bérard [Hospital] for a complete examination; I meet a professor who tells me ‘Your husband is full of asbestos dust, with cysts specific to asbestos, he has the asbestos disease’ (all this was orally stated, I never had a written statement); he explains to me the disaster of this disease.



From a 10% incapacity, Robert moved to 15% in September 2001 then 20% in March 2003. In October of that same year, comes the fatal diagnosis: Robert has developed pleural mesothelioma on the left side. He knew his days were



I was 39 and had never heard about this: what was asbestos, asbestos disease? Our life was never the same after those days, the descent though illness, anguish, fear of dying, suffering … during the last months Maurice lost 35 kilos.



In 1998, like all the employees having worked with asbestos, Robert received an appointment for an occupational medical check-up. He did not want to go, I had to push him.
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Neither my children nor I will ever forget the physical degradation, the pain screaming each time we must look after him, his eyes where I read suffering and anguish, because he knew he was dying. ‘At the age of 47, it is hard to go’ were the only [words of] complaint I heard from his mouth throughout his illness. He did not wish to receive his friends: ‘later when I’ll feel better.’ [He wanted] to keep his man’s dignity. He died on the 5 th of July 1986. I lost my husband, my children lost their father, his mother lost her only son! I was helped by a medical doctor who advised me to ask for an occupational disease acknowledgement. This I did, because by then I have a rage and a need to know the truth that will continue carrying me. In September 1986, the social security required an autopsy, after which the three doctor college from Dijon refuse [my application] because they claim he died from a digestive cancer. I rave; at that time there was no association to help me. I appealed and 2 years later, in 1988, a new college meets and declares the cause of the disease occupational. A door opened, it was a tsunami over Vitry [the town near the Eternit factory].



In 1995 the Paray-le-Monial [branch of] CAPER was created and I joined of course; our lawyers presented our first cases at the Social Security Court of Mâcon and jurisprudence emerges. The ‘inexcusable fault’ of Eternit is recognized; later in 2001 my husband’s case is finally won; ‘work to live and not to die.’ In my fight I was alone, distraught, a few times I wished to give up; I have been finger pointed and criticised, even by a doctor, because according to him I was doing this for money; but my pain, my sorrow, my family’s pain, what did they make of that? I was a housewife, with 3 children, studies to pay, daily duties, who cared about that? I stood up, I fought, I have no regrets and today my fight continues for those to come, because asbestos still kills.” August 2011 Bibliography



Odette Hardy-Hémery: Eternit et l’amiante, aux sources du profit, une industrie du risque, Presses Universitaires du Septentrion, 2005. Postscript. Zoé Salard died November on 1, 2011, a month before the civil court ofAix-en-Provence declared Eternit guilty of exposing her to asbestos. The recursory action against Eternit is the first one for environmental or domestic exposure in France.



Photo courtesy of Mireille Wuillbeaux



Asbestos widows march in Dunkirk; April 2005; accompanying the march are Robert Wuilbeaux (far left) and Mireille Wuilbeaux (light blue jacket); towards the right of the picture (wearing the sash) is National Assembly Deputy Patrick Roy, who was also the mayor of Denain.
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16. BELGIAN FAMILY WINS HISTORIC C OURT C ASE AGAINST E TERNIT Yvonne Waterman 1



Introduction On November 28, 2011, after eleven years of litigation, Belgian pilot Eric Jonckheere (52) and his family won a civil case against Eternit, the fourth largest producer of asbestos materials in the world. At stake was the tortious death of Françoise Jonckheere (67), Eric’s mother, who died of mesothelioma caused by exposure to asbestos on the contaminated work clothes of her husband, who worked at a Belgian Eternit factory, and by environmental exposure from that same factory. Together, the claimants were awarded the sum of €250,000 for economic and non-economic damages, effective immediately. The scathingly phrased verdict is considered to be ground-breaking in Belgium, where asbestos litigation has not occurred before due to constricting liability and social security laws. According to official (Asbestos Fund) literature, over 200 Belgians die of mesothelioma every year; the Belgian victims’ group ABEVA believes the figure to be much higher. Eternit has already announced it will appeal the verdict, which, given the company’s truculent attitude in litigation, will surprise nobody. How the Case Started For many years, the Jonckheere family lived besides the Eternit factory in Kapelle-op-den-Bos, where Pierre Jonckheere was employed by Eternit. Father Pierre, mother Françoise and their sons Eric, Pierre-Paul, Xavier, Stéphane and Benoit lived and grew up there, in a house close to the factory and right next to two designated areas of discarded asbestos waste material. The Jonckheere children used to love playing there with their friends, whose fathers also worked for Eternit. Asbestos would be trucked into the factory in open wagons, covering the entire area in a permanent thin layer of asbestos dust. The first alarm bells rang in 1977, when the RBTF TV programme “Autant Savoir” spelled out the dangers of asbestos to viewers. After watching that, Mr. Jonckheere promptly went to his supervisor and asked for clarification. Eric remembers what his father told him happened next: “The supervisor



brushed some asbestos dust together on his desk, pinched it up with his fingers and then swallowed the dust with a smile. He said: ‘surely I wouldn’t do this if it were dangerous, now would I?’” And that was that. In 1986, Pierre Jonckheere started coughing and died six months later. In early 2000, Eric’s mother Françoise – co-founder of the Belgian asbestos victims’ group ABEVA – decided to sue Eternit for damages. At the time, she herself was already close to death with mesothelioma. Eternit offered her the customary “silence money” of some €42,000 if she agreed not to litigate. But Françoise refused and on her deathbed, only some months later, charged her five sons to continue the lawsuit she had begun that year in order to call Eternit to account. In 2003 and 2009 respectively, sons Pierre-Paul and Stéphane also died of mesothelioma, only in their forties. Their widows and children were entitled to continue the case as heirs to the claim and joined their brother-in-laws and uncles. So at the end of the day, Françoise Jonckheere’s case is continued by her remaining sons, daughter-in-laws and grandchildren. Eternit did not stop producing asbestos materials in Kapelle-op-den-Bos until 1998. Eric explains the anxiety that plagued the family after their discovery that asbestos exposure could be fatal: “My mother mainly worried about us, the five children. ‘I have washed my husband’s clothes, stroked his hair, kissed him. Perhaps that is how I inhaled asbestos. But what about our boys?’ We had ourselves, all five of us, checked for asbestos. It turned out that all five of us were chockfull of asbestos. That was doubly hard to accept. We weren’t surprised that asbestos was to be found in our bodies, but rather by the amounts: as much as a labourer who had worked all his life at the Eternit factory.”



Yvonne Waterman, Sc.D. LL.M, is a Dutch independent law practice professional who specializes in employers’ liability for occupational accidents and (asbestos) diseases, in which subject she also frequently lectures, publishes and speaks at conferences, besides editing the legal journal ‘Letsel & Schade’ (Injury & Damages). In 2009, she received a PhD for her legal thesis on comparative employers’ liability. Yvonne Waterman may be contacted at [email protected]. 1
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Understandably, one question now clouds every day’s joy for Eric and his two remaining brothers: who will be next? Some Legal Aspects It was not possible for father Pierre to claim damages from Eternit, as, according to the Belgian Occupational Diseases Act, employers are immune to civil liability, except where wilful intent of the employer to cause harm can be shown. However, this immunity would not apply to Françoise nor to her sons, as they had not been employed by Eternit – and they were therefore not barred from litigating against Eternit. In March 2007, the Belgian government established the Asbestos Fund. This provides asbestos victims with compensation quickly (ranging from approx. €1,500 per month to the mesothelioma victim, while living, to onetime payments of approximately €33,000 for his partner, €17,500 for ex-partners and €27,600 for every child; and similarly about half of this for victims of asbestosis and pleural plaques). The Fund is fairly easygoing on the question of how the asbestos disease was contracted. But there is a downside: by applying, asbestos victims give up the right to go to court against the tortfeasor. The Asbestos Fund is wholly financed by taxes paid equally by each and every employer in Belgium, meaning Eternit pays no larger a share to this Fund than any other employer in the country. The Jonckheere family did not apply for asbestos related social security benefits from the Fund, as it would have denied them the right (individually) to go to court against Eternit. Legal aid amounts to little or nothing in Belgium: it is every man for himself, basically. Lawyers’ fees are considerable and as such are considered to be very practical barriers to litigation. This explains to some extent why neither occupational victims nor environmental victims have litigated against Eternit before. The Case for the Plaintiffs The claimant’s lawyer, Mr. Jan Fermon, based the case on two main arguments: that a) Eternit knew of the health dangers of asbestos as early as 1964 and that b) Eternit had tortiously failed to take adequate safety measures to protect its employees, their families and everybody in the environmental vicinity of the Eternit factory against asbestos dangers. Fermon said: “That asbestos causes cancer was already known in the Forties and it was mentioned in the Encyclopaedia Britannica of 1952. The relationship between asbestos and mesothelioma has been known as of 1952 and has been established irrefutably in 1964. It’s totally unbelievable that the
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directors of Eternit were not aware of the problem.” He pointed out that not only did Eternit keep using and producing dangerous asbestos materials, it lobbied actively to repress any ban or limitation: “To do so, public bodies and the public itself were misled and pressure was exerted on labour unions and politicians. Even as late as 1978, Eternit refused to put warning labels on its products.” The Case for the Defence The defendant’s lawyer, Mr. Johan Verbist, also relied on two main arguments for the defence: that a) the case was limited (“expired”) and should be dismissed out of hand for that reason and that b) the case lacked cause, as Eternit had never acted tortiously against Françoise Jonckheere and so had no duty to compensate any of the claimants. In support of this Verbist said: “The previous CEO of Eternit NV and the company doctor also died of mesothelioma. Those people would never have worked with asbestos if they had known of the risk involved.” Also: “Mesothelioma was actually not [officially] recognised as an occupational disease until 1982.” He explained that the dangers of asbestos really were not all that clear at the time of exposure as the claimants would have believed that safety measures had indeed been taken: “At first, it was assumed that health risks were related to direct exposure and so, through the years, the production process was adjusted thoroughly.” On presenting his plea on the last day of the trial, Mr. Verbist was confident that the claim would be completely refuted. He stated that the company was saddened by the fact that people had become ill, but it was certain that no act of Eternit had caused this. The Judge’s Analysis In a 48-page verdict, Judge Thiery of the Brussels District Court examined all the arguments extensively and, in rather unusually sharp language for a judge, denied all Eternit’s arguments one by one. Considering that the environmental asbestos exposure had continued for many decades until late in Françoise Jonckheere’s life and that the environmental damage around the vicinity of the Eternit factory and her home was extensive and still existing (as implicitly admitted), he denied the defendant’s argument that the claim was limited, thereby allowing the case to be heard fully. He also made short



National Perspectives



work of the second main argument that Eternit had not known of the health dangers of asbestos until the Seventies and could therefore not be faulted for not having taken safely measures until then, pointing out that after the Seventies, the level of safety measures was miserably and intolerably low, too: “At the very latest, the relationship between asbestos and mesothelioma was known in 1967, but Eternit has always minimalized the negative consequences and covered up the truth. The cynicism with which the company preferred the pursuit of profit above public health is unbelievable and it made every possible effort to continue the production of the extremely poisonous substance, without giving a hoot about the people who worked with it.”



amply shown. […] Rightly, the claimants state that Eternit has exposed [Françoise Jonckheere] and the other members of her family to an extremely toxic, cancer inducing substance, with gross negligence and full knowledge.” Switching to the matter of compensation (with the emphasis on non-economic damages), the judge reflected on the importance for victims to receive recognition: “as has been shown in the court case at hand to clearly be the case as evinced by the huge attendance in court. The compensation to be granted may then serve as an expression of this recognition and may possibly serve as a small contribution to the victims so that they may find their peace of mind even partially.”



That perhaps Eternit had acted no differently or worse than other asbestos companies at the time was no excuse: Eternit was to be judged according to its own merits. Much was made of a letter dated April 14, 1950, addressed to the Swiss SAIAC SA in which the Belgian branch of Eternit clearly professed to be aware of the health dangers of asbestos and the need for safety measures. Also, Judge Thiery considered the role of Eternit as part of a vast global conglomerate, in which scientific knowledge had been shared for many decades; the famous First Asbestos Conference in New York of 1964 had been attended by Eternit directors, etc.



Continuing, he ruled that as asbestos pollution is an international problem, the levels of awarded damages in other European Union countries, generally considered to be higher than those in Belgium, should be taken into account even if these countries have different legal systems. Judge Thiery acknowledged that Belgium did not recognize punitive damages (usually an almost unmentionable subject in a country that is quite averse to “Americanisms”). However, the attitude of Eternit had surely increased the measure of suffering of Françoise Jonckheere and her family members and this increase should be compensated concretely and accordingly.



Slamming Eternit’s lobbying efforts, the Judge stated:



The Verdict and Aftermath The claimants were together awarded the sum of €250,000 in damages, to be paid at once, regardless of whether Eternit will appeal or not. The sum was explained as “5 × €50,000”, which, one might infer, would mean €50,000 for each of the five brothers or for his widow and children in his place, explicitly for both economic and non-economic compensation. Compared to similar compensations in other countries, this is really not that much: almost €500,000 for non-economic damages has been awarded in Italy, €150,000 in France. In The Netherlands, some €57,000 for non-economic damages alone is customary; and this country is actually habitually amongst the lowest ranked of European countries when it comes to non-economic damages. When one further considers that the Judge (according to Belgian rules of law) awarded an amount of merely €7,700 to be paid by Eternit to the claimants for their incurrence of legal fees, when surely eleven years of litigation must have cost them quite a number of times that amount of money, the compensation pales even more.



“It has been sufficiently proven that Eternit has had its own share in the wrongful manner in which efforts were made to belittle the health dangers of asbestos and to cover up the facts and to fight against legislative measures for the protection of public health, when even at the time that it [Eternit] developed these activities, [it] knew with surety that exposure to asbestos involved a serious risk for the development of diseases such as asbestosis, lung cancer and mesothelioma.” Judge Thiery considered that Eternit should have taken precautions for the safety of its employees and their families as early as 1965. He berated the firm for having little to show on this score, except for some sheets of unverified and uncertified papers detailing the financial costs of clearly inadequate safety measures when “very drastic safety measures” were required: “The tort of Eternit, which caused the disease and death of [Françoise Jonckheere], has been
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At the hearing of the verdict, an ecstatic Eric Jonckheere told the crowds of reporters that “just for a moment, my parents and my deceased brothers were with me.” He portrayed the case as that of a small family taking on a global industrial giant. Mr. Fermon was pleased to tell the world that: “An impartial judge has given a clear verdict on the way in which an industry has destroyed thousands of lives for the pursuit of money. I hope that this will be the start of a period in which the polluter will truly pay and the costs of this disaster which he has caused, will no longer be shifted on to society.” The verdict has stirred Belgian politics; politicians are already discussing whether and how to improve social benefits for asbestos victims, to lengthen the period of



limitation, ways to make the asbestos polluter pay, etc. Whether other Belgian victims will follow Eric Jonckheere into court and what precedent value the verdict will have in the eyes of other Belgian judges, remains to be seen. Yet it seems fairly certain that the end of this tale will not be told for a long time. One wonders, too, what the impact of this verdict will be elsewhere. For Eternit is indeed, as Judge Thiery reflected, a vast, worldwide conglomerate; and if evidence shows the top hierarchy of this conglomerate to have been aware of the health risks of asbestos at an early time, then this might well have considerable liability repercussions in law courts in other countries, even on other continents. December 2011 NB: All translations included in this article were by the author.



Photo: ABEVA archive



An aerial view of the Eternit Kapelle-op-den-Bos factory, 1970s. In the foreground can be seen the Jonckheere's farmhouse (red roof, white walls).
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The Belgian Press records the historic court victory.
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17. E TERNIT IN DENMARK 1928-1986 Kurt Jacobsen 1



In 1986, Denmark banned all use of asbestos including production of asbestos cement. The decision followed a number of actions from workers who refused to work with asbestos cement and the opening of a dramatic court case in which 36 workers sued the Danish Eternit company Dansk Eternit-Fabrik A/S (hereafter referred to as Dansk Eternit), demanding economic compensation for work-related diseases caused by the use of asbestos in the production of asbestos cement. Asbestos was used in Denmark from 1899 for insulating hot-water pipes, and in 1928 the production of asbestos cement started. Shortly after, the Danish Working Environment Authority, DWEA, realized the health dangers caused by asbestos. Following WW2, Danish medical doctors as well as the DWEA had full knowledge of international research on asbestosis and other asbestos-related diseases, and regular medical examinations of Dansk Eternit workers documented beyond doubt that many of them were suffering from asbestosis. Yet, it was only in the early 1970s that the authorities began to prescribe effective workers’ protection measures, and it took another 15 years before a ban was carried through. Dansk Eternit was founded in Aalborg in December 1927, and the production of asbestos cement sheeting,



mainly for roofing, started in April 1928. The founders of the new company were the leading Danish construction and cement corporation, F.L. Smidth & Co. Ltd, and a group of its subsidiaries, all in the cement industry. The mother firm itself signed up for 40 percent of the share capital [1]. Despite subsequent changes in formal ownership through the years, Dansk Eternit has remained under the full control of F.L. Smidth. It also continues to be the sole manufacturer of fibre cement in Denmark. In the beginning, output was very modest with only one production line; but it grew very rapidly, as is reflected in asbestos imports. In 1928, the company imported 17,000 kg of raw asbestos; this increased to 33,000 kg the following year, and in 1933 reached 260,000 kg, mostly from Russia, Canada and Rhodesia [2]. In 1935, the production facilities were extended with a second production line, and the same year the import of asbestos reached 680,000 kg, most of it from the Amiandos Mine in Cyprus that became the company’s main supplier for the next 50 years (in 1936 F.L. Smidth bought the mine through an English subsidiary and Amiandos remained under the company’s full control until it was sold in 1986). A third line was opened in 1937, and shortly after a new product line of asbestos



Dansk Eternit workers in 1929 (photgrapher: unknown; photo: Aalborg Stadsarkiv). 1



Kurt Jacobsen: Professor of Business History at the Centre for Business History, Copenhagen Business School; email: [email protected]
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cement pressure pipes for water supplies and sewerage discharge was introduced. In 1938, the production of asbestos cement sheeting exceeded the capacity of the Danish market, so the company began to export. It had great success in this regard, and imports of raw asbestos subsequently grew [3]. By coincidence, the manufacture of asbestos cement in Denmark began the very same year the British Worker’s Protection Board began its examination of workers in the British asbestos-textile industry. This examination would go on to document the health dangers from asbestos dust [4]. The results of the report, published in 1930, were known to the DWEA. So, too, was the resulting British asbestos legislation in 1931, which prescribed specific protection measures against asbestos dust and recognized asbestosis as an occupational disease. However, it was not until 1934 that the DWEA for the first time issued a warning against the health dangers caused by asbestos. In an internal note, the factory inspectors were told to pay special attention to certain companies’ use of asbestos so the workers involved could be examined: “It is a well-known fact that asbestos dust can cause damage to the lungs similar to silicosis.” It was specifically mentioned that asbestos was used in the production of asbestos cement. In its annual report for 1934, the DWEA also issued a warning against the silicosis dangers from asbestos [5]. In 1938, silicosis was recognized as a work-related disease in relation to asbestos production, but it was only in 1941, that the DWEA’s physicians began to use the term “asbestosis” to differentiate the disease from silicosis. It was pointed out that asbestosis was more difficult to diagnose on X-rays than silicosis and that the disease had “a rather quick and mortal course.” Furthermore, it was mentioned that asbestos exposure “seems to predispose the development of lung cancer.” [6] In 1937, the local factory inspector issued the very first recommendation to Dansk Eternit about improvement of the ventilation in a specific part of the production facility. On the same occasion, the inspector recommended that the asbestos workers directly affected by asbestos dust should have their lungs X-rayed and examined by medical doctors. The X-ray examinations were performed in 1938 in the local public hospital, but organized and paid for by the company. This made the DWEA’s physicians rather sceptical – especially as they were receiving the results via the company’s management. The physicians demanded that the affected workers in the future should be X-rayed and examined on an
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annual basis by the DWEA’s own specialists with no interference from Dansk Eternit, which the company accepted. In March 1940, the first 21 workers, with periods of employment ranging from one to 12 years, were Xrayed. The medical report of April 7, 1940 stated that four workers seemed to have asbestosis “in an early stage,” while four had “doubtful” symptoms. Thirteen workers were definitely free of symptoms. The conclusion was that “there is a manifest asbestos danger in the Eternit Company,” and it was recommended that immediate precautions be taken to “fight the dust danger” and that the DWEA’s Chief Physician should carry out an inspection of the Dansk Eternit premises [7]. Nothing came of this, however; on April 9, Denmark was occupied by German forces, and during the next five years Dansk Eternit was cut off from supplies of raw asbestos. The precautions now became superfluous as the company, based on a German patent, developed an asbestos-free fibre cement, called Cembrit, using cellulose fibres that, according to the company, had almost the same “magnificent qualities” as the asbestosbased product [8]. Nonetheless, the use of asbestos resumed after the ending of WW2 in 1945, and on February 15, 1947 the DWEA issued its first legally binding prescription to Dansk Eternit, ordering that the workers should “unconditionally” wear dust masks when working with dry asbestos. In the very same letter the company was urged to develop “methods for dust-free handling and transportation of the asbestos.” [9] In its answer of February 19, 1947, the company responded that, though X-ray examinations of the workers had shown no asbestos-related health effects, it would obtain the necessary number of dust masks. The suggestion to develop dust-free handling and transportation methods was not noted [10]. The post-war years showed a remarkable growth of Dansk Eternit. Extension of production continued steadily through the 1950s with asbestos cement sheeting the main product. As a result, the importation and use of raw asbestos increased to around 10,000 tons [11]. The DWEA’s physicians again became worried; three dust recordings in 1949, 1957 and 1958 showed alarmingly high concentrations of asbestos dust – up to 26 times the American limit values of which the DWEA were aware – but no actions were taken despite recommendations from the physicians [12]. In all, no further prescriptions were issued for the next 20 years, except
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that the DWEA in 1960 “seriously” asked Dansk Eternit to react “positively” to its recommendation of developing dust-free handling and transportation methods. On the same occasion, and with more binding force, Dansk Eternit was told that it was “an ultimate demand” that the obtained dust masks actually be used [13]. This more stringent attitude, though it was only articulated on a single occasion, resulted from the fact that a survey had revealed that only 7 workers out of 45 were wearing dust masks. More seriously: of 63 X-rayed workers, 10 returned with “evident” and five with “suspected,” meaning incipient, asbestosis diagnoses. This meant that nearly 25 percent were stricken by the deadly disease [14]. Since the mid-1950s the numbers of asbestosis-stricken workers at Dansk Eternit had been slowly, but steadily increasing; but in 1960 peaked, a consequence of the long incubation period of the disease, and in following years the numbers stabilized [15]. The workers, however, were not informed – at least only a few of them – and neither was the public. In 1960, almost all workers were told that they were completely healthy, and in the relevant section in the DWEA’s annual report about lung diseases caused by dust only a single insulation worker who had developed asbestosis was mentioned. In this sense the year 1960 also marked a culmination of 40 years of suppression and double-dealing [16]. Unlike the affected workers and the public, evidently the management of Dansk Eternit was fully informed about the results of the X-ray examinations and the “health dangers at Dansk Eternit.” [17] Their strategy to protect the health of affected workers involved having them transferred to work where they were not directly exposed to asbestos dust. This meant that the management had a detailed knowledge of the asbestosis dangers throughout all these years, but only very few real precautions were taken to protect the workers and then only after recommendations and orders from the DWEA. One reason given for not informing the affected workers was to avoid “anxiety,” as a local lung physician wrote to the DWEA’s Chief Physician in 1948 [18]. Furthermore, DWEA physicians travelled from Copenhagen to Aalborg on several occasions to calm worries and prevent disturbances among the workers. At the same time, however, they were writing articles in medical journals and books about the deadly dangers of asbestos exposure. Following from this other aspect of their work, asbestosis was recognized as a specific work-related disease in 1954.



More particular problems arose when workers asked why they were transferred to other work, even though they were told that they were not ill: “There has been some unrest when it has been suggested to the management that workers were transferred from dusty to nondusty work,” two physicians reported to the DWEA in 1955 [19]. As a result of the suppression of information and double-dealing, most of the asbestosis cases were not reported to the Directorate of Accident Insurance. According to Danish legislation it was an obligation of the company to report work-related diseases, but also the physicians had an obligation to report. However, only two work-related lung diseases were reported before 1962, and in the following years the number remained far below the ascertained incidents. For quite a lot of the stricken workers this meant that they – or their surviving relatives – were excluded from receiving economic compensation to which they were entitled according to the law. 1960 was also the year when it was definitely documented that asbestos caused mesothelioma, and in 1968 Dansk Eternit’s management and board was informed, that one asbestos fibre might be sufficient to cause the disease, and so was the DWEA [20]. This did not, however, lead to any stronger anxiety over asbestos cement production in Aalborg. With the economic boom of the 1960s and the rise of the Danish welfare state, Dansk Eternit instead experienced an almost explosive and unquestioned growth with the opening of five new asbestos sheet production lines and a rise in the number of workers to 2,000. The company’s annual asbestos imports increased from about 15,000 tons in 1960 to a stabilized level of around 25,000 tons from 1970 onwards. In 1970 the DWEA issued a regulation for asbestos-work with prescription for wearing dust masks etc, but no progress was made, however, on the protection of Dansk Eternit workers against the dangers of asbestos until the workers themselves began to act. In 1969, the Cement Worker’s Union in Aalborg arranged group life insurance cover for its members. This gave the union access to all health information on the asbestos workers, from which they discovered that 75 of their colleagues in 1969-1972 took early retirement because of lung diseases, and that 10 of them died shortly after [21]. In 1973, the union took action by reporting collectively 81 asbestos workers to the Directorate of Industrial Accident Insurance. It was an extraordinary event – and much more so as all cases were accepted, 23 with confirmed asbestosis [22]. An “asbestos committee” with
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The Dansk Eternit factory, 1971 (photograper: Clausens; photo: Nordjyllands Historiske Museum).



representatives from both the workers and management was established at Dansk Eternit, and the DWEA tightened its grip, with annual dust records and a wave of prescriptions throughout the 1970s. This was the beginning of a constant struggle between the DWEA and the workers on the one side and the company on the other about implementation of the DWEA’s numerous prescriptions and recommendations. But other groups of workers were on the move. Annual X-ray examinations since 1952 had revealed a high incidence of asbestosis among insulation workers in Copenhagen; this led to the recognition in 1954 of asbestosis as a work-related disease. Now the insulation workers, supported by shipyard workers, pushed for a ban on the use of asbestos in insulation; the industry agreed because it was possible to replace asbestos with other material. In the decisive meeting on November 2, 1971, Dansk Eternit participated as observer and protested strongly against a ban “for fear that the next step would be a ban against the use of asbestos in eternit [asbestos cement].” [23] The company could not, however, prevent a “ban on the use of asbestos in certain forms of insulation,” which was issued on January 14, 1972. The ban included the use of asbestos in heat, noise and humidity insulation materials. In a supplementary circular letter, the DWEA announced that no decision had been taken regarding rigid building products containing asbestos. Neither was lining for brake blocks included [24]. At Dansk Eternit
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the manufacture of asbestos cement sheeting could continue, but time was running out. In 1978, two medical studies of cancer and lung diseases among the workers at Dansk Eternit were released. One of them, performed by the Danish Cancer Register, included 6,094 workers for the period 19431972. The other included 189 former workers, employed at the company (1928-75), who had all died after 1951. Among the DWEA’s conclusions on the two studies was that they both “document an over-frequency of lung cancer. Two incidents of mesothelioma have been documented.” [25] In the public as well as among politicians a demand for a total ban on all use of asbestos was raised, and on November 13, 1979, it finally came. With a proclamation from the Ministry of Labour, all importation, manufacture and use of asbestos was banned from January 1, 1980. The ban was modified, however, by two important exceptions, namely the use of asbestos until 1985 in certain asbestos products, mainly asbestos cement products, and “until further notice” in the production of brake blocks: “In these two fields which have an essential socioeconomic importance … adequate substitutes have not yet been developed,” it was explained. As the manufacture of asbestos cement at Dansk Eternit accounted for 90% of all import and use of asbestos, the effect of the ban was limited [26]. In 1984, Dansk Eternit applied for a prolongation of the dispensation until 1990, which was met by protests
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from the workers and their union – but with little success. The prolongation was granted in February 1984, but at the same time building workers began to refuse to work with asbestos, and in schools and kindergartens employees as well as parents protested against the presence of asbestos in the indoor environment. The public and political demands for an effective ban grew, and the pressure increased when 36 Dansk Eternit workers and widows, with support from the union, issued a summons against Dansk Eternit demanding economic compensation for their losses on March 6, 1986. Two months later, on May 28, 1986, the Danish parliament passed the final decision for an action plan for an asbestos-free Denmark. As a consequence, on the following day Dansk Eternit was ordered to stop all production of asbestos-containing fibre cement by the end of the year. The dispensation for the use of asbestos in brake blocks was not affected, but a few years later this too was dropped. Meanwhile, the court case was proceeding, and on September 14, 1988, Dansk Eternit was found to be in violation of several provisions in the Danish Workers Protection Act and was ordered to pay economic compensation to 24 Dansk Eternit workers and widows. The Company appealed to the Supreme Court with the following argument from the chairman of the board, Christian Kjær, who is the grandson of the main owner and managing director of F.L. Smidth & Co. Ltd, who, in turn, was behind Dansk Eternit: “We don’t feel that we are trying to get out of anything, but no one in the world has ever told us that the product caused diseases.” Asked whether he believed that the company would win in the Supreme Court, he answered: “I hope so. If not, I fear that we will have a situation as in USA, where a number of firms have to close down every year in order to avoid demands for compensation.” [27] On October 27, the Supreme Court found Dansk Eternit guilty. It was over – at least when it came to the use of asbestos in Denmark. The health consequences, however, remained. A medical study of 8,588 workers from Dansk Eternit, performed for the Danish Cancer Register in 1985, revealed that 580 had been stricken by cancer, of which 10 had contracted mesothelioma – a significant over-representation. Added to this are an unknown number of workers who came to suffer from asbestosis. The group included all kinds of workers in Dansk Eternit, not just those who had been directly exposed to asbestos, but excluded personnel like cleaning staff, artisans and others who had been working in the plant but employed by other companies [28].



At the presentation of the study, DWEA’s leading physician stated that this was not the end, but that one had to expect that the asbestos would continue to cause cancer until at least 2000. However, past asbestos use proved to have even more far-reaching consequences: today, there are about 100 new cases of mesothelioma in Denmark every year, and the number is expected to increase until 2015, whereafter it is expected to decline [29]. Dansk Eternit now trading as Cembrit Ltd [30] still exists as a prosperous company and a strong international player in the (asbestos-free) fibre cement industry. F.L. Smidth & Co. Ltd. also exists as a prosperous company and is a global player in the construction industry, building cement factories all over the world [31]. The Amiandos mine in Cyprus was sold in 1986 to the Bishop of Limassol, but in 1988 it was closed down. Left is a huge scar in the Trodos Mountains and an unknown number of victims who suffered – and suffer – and died from asbestos related diseases of all kinds including Mesothelioma. April 2011 References 1.
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18. E TERNIT ACTIVITY AND E MERGING VICTIMS: JAPANESE C ASE Takehiko Murayama and Satomi Ushijima 1



The Evolution of Japan Eternit The history of Eternit in Japan goes back to the early 1930s. The Tokyo Gas Company purchased the right to sell asbestos cement (AC) pipe and related products from the Italian Eternit for an initial payment of 6.5 hundred thousand Yen (equivalent to about 5 million Euros today). This led to the establishment in Tokyo (in February, 1931) of the “Japan Eternit Pipe Company” (in this paper: “Japan Eternit”) which began to sell AC pipe in 1932. The payment of the balance (86%) of the purchase price, paid periodically, would cost Japan Eternit up to 3 % of their profit. Over the course of time, Japan Eternit developed a number of factories (Fig. 1). During mid-1950s and early 1970s, the company had three large-scale factories employing more than seven hundred people. At that time, blue asbestos (crocidolite) was used for manufacturing AC pipe as well as white asbestos (chrysotile).



Fig. 1. Periods of operation of the Japan Eternit factories



While there are few documents which described the contents of workers’ jobs in detail, some workers have told of their jobs in the Eternit factories. According to them, the manufacturing process was operated 24 hours a day, to avoid cement solidification, and shifts changed every 8 hours. For processing, asbestos was mixed in the proportion (white:blue) 7:3. Fig. 2 shows a worker lathing AC pipes wearing a simple mask.



Photo: Hiroko Murakami, Japan Eternit Pipe Labor Union



Fig.2. Lathing ofAC pipes 1 Takehiko



Production ofAC Pipes in Japan Japan had three big companies which produced AC pipes. After the establishment of Japan Eternit, the second company, Chichibu Cement Company, started production in 1939. This was because the Japanese government had requested it to do so to satisfy increasing wartime demand. The third company, Kubota, started production of AC pipes in 1955, and continued production with crocidolite and chrysotile until 1975; then with chrysotile alone until 1997. During rapid economic growth in the 1960s, these companies produced the same style of pipes, and they were cooperative rather than competitive. When one company lacked AC pipes, the other companies dispatched products with the other company’s trademark. In 2005, Kubota announced consolation money for mesothelioma victims around their factory; this caused a huge amount of social and media attention to be focused on the asbestos disaster threatening Japanese society – the so-called “Kubota Shock.” Because the other two AC pipe companies produced the same type of pipes as Kubota, the activities of all three AC pipe companies gave rise to a number of victims of asbestosrelated diseases among people living in the vicinity of their factories as well as workers. Fig. 3 shows products of Japan Eternit. Advantages of AC Pipe Compared to Competing Materials As in other countries, the use of AC pipes was widespread in Japan, due to the low cost and ease of installation. Until the 1940s, iron pipes were mainly used for water supplies, with asbestos cement pipes gradually replacing them during the 1950s and 1970s. Fig. 4



From brochure of Japan Eternit Pipe company



Fig.3. Production process and products of Japan Eternit Pipe



Murayama: Waseda University, [email protected]; Satomi Ushijima: Olive Tree Law Office, [email protected]
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shows the costs of iron pipes and asbestos cement pipes by diameter at that time. In the mid-1950s, narrow asbestos cement pipes were about 40% cheaper than iron pipes, while the price of wide pipes was about 10% lower. Such differences increased in the mid-1960s, when asbestos cement pipes were 20-60% cheaper. At that time, the price of narrow asbestos cement pipes was less than half that of iron pipes. Another point was that asbestos cement pipes were lighter than iron pipes, which also encouraged their use.



Source: “Sekisan Shiryo (Data for Estimate)” by Keizai Cyosa Kai (Economic Research Association).



Fig. 4. Costs of pipes for water supply in mid-1950s and mid1960s (broken line: 1956, solid line: 1965).



Emerging Asbestos Epidemic As of December 2007, large asbestos companies had acknowledged more than 550 victims. Nichias, the oldest asbestos company in Japan had compensated 307 workers. It produced various kinds of materials including asbestos cloth and insulation, and had links with the British owned Cape Asbestos Company. One hundred and forty-seven workers were compensated by Kubota, which had close ties to the Johns-Manville Corporation. According to some media articles, victims of Japan Eternit reached 108 as of December 2007 – which the company has never officially admitted. In 1981, a mesothelioma victim was certified for workers’ insurance benefit. This was the first case of compensation for mesothelioma in Japan. The total number compensated by workers’ insurance or the new asbestos relief law reached 80; mesothelioma: 23, lung cancer: 25, pneumoconiosis: 32. In addition, 57 people – ex-workers or their family members from one factory (Takamatsu) – sued for compensation. Later, seven workers from another factory (Omiya) sued, while a worker had already died of mesothelioma. In addition to workers suffering from asbestos-related diseases, their families were also damaged. Many fam-
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ily members suffered from pleural plaques. The first lawsuit concerned a worker who had a job that involved the handling of raw asbestos from 1952 to 1980; retiring due to asbestosis in 1981. He subsequently died of pneumoconiosis in 1983, when he was 55 years old. As a child, his son had handled masks and clothes his father had brought from the factory. Although he worked in jobs not using asbestos, he died of pleural mesothelioma in 1997, when he was 42 years old. Although his family sued in 2000, the Supreme Court rejected their claim due to the difficulty of identifying his disease. Afterwards, one national authority which operates the new asbestos relief law certified he had had mesothelioma. Violation of Laws Relating to Health and Safety Japan Eternit began to provide masks for workers in the early 1960s. Because the masks were very simple, they were easily blocked with relatively large accumulations of asbestos dust. This made it difficult for workers to breath, so, a number of people worked without masks. According to the workers, no explanation of the hazardous aspects of asbestos or education for avoiding diseases was provided. In addition, the company made workers take their work clothes back to their houses. Some people wore their work clothes even when commuting to work. It was not until around 1977 that precipitators for ventilation were installed at workplaces. This fact was revealed in a court case. When government authorities were due to check factory conditions, the company ordered workers to turn off machines and scatter water on to the floor to suppress dust; anything to give a good impression. While the first health checks for Eternit workers started in about 1975, it was not until 1980 that the results were reported back to workers. One worker, who directly handled raw asbestos materials, was sent to hospital with pneumoconiosis; on his return the company did not see fit to move him to a “safer” job in a less contaminated area. Some people were not certified for workers’ insurance in spite of their asbestos-related diseases. Even in cases of people receiving benefits from workers’ insurance, Japan Eternit did not inform the victims’ family that the cause of death was asbestos contamination, and required them not to disclose relevant information, including workplace conditions, their diseases and the company’s response. That made the position of other victims much more difficult. To address this problem, unions continue to support ex-workers; helping them in a variety of ways, such as explaining the details of health checks and the workings of the new asbestos relief law. April 2011



AFTERWORD



Laurie Kazan-Allen



Casale Monferrato, a picturesque town in north-western Italy, has become a universal symbol of defiance to the world’s worst industrial killer: asbestos. The almost biblical trial mankind has undergone at the hands of global asbestos profiteers is exemplified by the fate of Casale’s workers and townspeople. Emerging like a phoenix from the devastation which has befallen this community, the vibrant and effective grassroots campaign for “justice, decontamination, research” has become a beacon of hope for civil society the world over. The “Great Asbestos Trial” of individuals implicated in this scandal has achieved an iconic status not only for the crimes it has exposed but also for what it has revealed about the way corporations make life and death decisions. The Turin proceedings have exploded Eternit’s attempt to keep control of the Casale story. The cat is now well and truly out of the bag. There are many lessons to be learned from the experience of Casale Monferrato not least of which is the warning to all company executives: you too could be held to account for the decisions you make and the corporate policies you administer.



When the Casale Monferrato council met on December 16 to vote on the €18.3 million offer, the town hall was surrounded by outraged protestors. The members of the Council, which voted to accept the deal, were so frightened by the public unrest that they cowered inside the chamber till the early hours of Saturday morning. As the Christmas holidays loomed, it was widely expected that the agreement would be signed by Mayor Giorgio Demezzi by the December 31 deadline. But, Schmidheiny’s legal team had underestimated the determination of the Casale campaigners and the respect with which they were held. From church pulpits, religious leaders prayed that the councillors would embrace not betray those who were suffering. The local priest Don Paulo Busto held a mass in memory of the asbestos dead in a church directly across from the town hall. Alceste Catella, the Bishop of the Dioceses of Casale Monferrato, joined the controversy when he asked the Mayor to “lead the city in this moment of great suffering: ‘please, I beseech you do something that will prove your respect for the suffering of so many of our citizens.’”2



You would have thought that once the lawsuit was being tried in front of the Turin judges, the Casale campaigners could have sat back and watched justice be done. Alas, this was not to be. In July, 2011, just as lead prosecutor Raffaele Guariniello was making his closing statement to the Court, it was announced that the town of Cavagnolo had agreed a tombstone deal with Stephan Schmidheiny’s lawyers. In return for €2 million, Cavagnolo would withdraw “from this and any future trials (against Eternit) that it might be involved in.”1 Commenting on that decision, the Mayor of Casale said: “It is clear that a proposal such as that could never be even considered by a city like Casale.” Yet just a few months later, the council of Casale Monferrato was engaged in secret negotiations to settle the municipal claim against the same defendant. The first news campaigners had of the multimillion euro deal came from a newspaper article published in November. After that, all hell broke loose. The town was literally torn apart by the implications of the municipal sell-out.



When news was released, on December 22, that Italy’s Minister of Health himself had intervened, it became clear that “the Casale issue,” had achieved such prominence that the Mayor would be forced to reconsider. New Year’s Eve came and went – no deal was signed. As 2012 dawned, Health Minister Renato Balduzzi took part in separate meetings with Mayor Demezzi and the Casale campaigners; ministerial meetings on New Year’s Day, a national holiday in Italy, are a virtually unheard of phenomenon. Having previously praised the “leading role” played by the Casale town council in “the long and hard social struggle” for justice, on January 1 st the Minister reaffirmed the Government’s concern for the citizens and support for the town. The response to Italy’s “national asbestos emergency,” would, the Minister promised, be spear-headed by Casale Monferrato, the country’s “anti-asbestos capital.”3 Recognizing the wider implications of the case against the Eternit executives, Minister Balduzzi spoke of the continued



Kazan-Allen L. Surprise Moves by Schmidheiny’s Lawyers. November 27, 2011. http://ibasecretariat.org/lka-surprise-moves-schmidheiny-lawyers.php 2 Mossano S. Nessun patto con L’Eternit. (No pact with Eternit.) La Stampa. December 22, 2011. http://www3.lastampa.it/cronache/sezioni/articolo/lstp/435420/ 3 Mossano S. La “capitale” anti amianto (The anti-asbestos capital). La Stampa. January 2, 2012 4 Joint Press Release by AfeVA, CGIL, CISL and UIL. January 3, 2011. 1
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production and use of asbestos in Europe and the symbolic importance of Casale’s struggle at home and abroad. At the second meeting, Minister Balduzzi impressed leaders of the asbestos victims’ group AfeVA and trade union colleagues with his “in-depth knowledge of the ‘asbestos emergency’ as a national and global issue.”4 He laid out a detailed approach to the problem which included meetings in Rome with leading stakeholders such as representatives of the Ministries of Health, Environment, Economic Development and Labor to plan a coordinated response by national agencies, local authorities and federal bodies to the asbestos scandal. A day of civil action, mounted under the banner of Nessun Dorma (Let No One Sleep), on January 7 th attracted crowds of supporters who took part in a silent torchlight procession through Casale Monferrato, attended a musical tribute to the victims and prayed at a midnight vigil on the steps of the Palazzo San Giorgio,



the Mayor’s office. Outside the church of San Paulo, actress Caterina Deregibus read a poem based on the grief ofAssunta Prato and Giuliana Busto, women who lost a husband and a brother to asbestos-related disease. Amidst the public outpouring of support, 2000+ people called on municipal officials to honor their commitment to the victims and tear up the proposed deal with asbestos defendant Stephan Schmidheiny. As we go to press, it is impossible to know how the situation will develop. There have been so many twists and turns already that one can’t help but feel the master strategist himself Niccolò Machiavelli looking over our shoulder. In such circumstances we might do well to emulate the faith of Romana Blasotti Pavesi, the President of AfeVA, who wrote “our trust in justice never left us.” We hope that the verdict handed down on February 13, 2012 will vindicate that trust. January 2012



Silent torchlight procession in Casale Monferrato on “day of action,” January 7, 2012. Photo Courtesy of Rodolfo Mazzoni.



For news of what happened on February 13, 2012 and thereafter see the following websites: Asbestos in the Dock: http://asbestosinthedock.ning.com AfeVA: http://www.afeva.it/ International Ban Asbestos Secretariat: http://www.ibasecretariat.org
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