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Description


1. INTRODUCTION Under the Indian personal laws, multiple legislations recognize the concept of divorce by mutual consent. It is recognized under the Hindu Marriage Act, 1955 1, in Special Marriage Act, 19542, Parsi Marriage and Divorce Act, 1936, under the Dissolution of Muslim Marriage Act, 1939, and now also under Divorce Act, 1869.3 On a plain reading of Section 13-B of Hindu Marriage Act, 1955 and Section 28 of the Special Marriage Act, 1954, one can easily point out that both the provisions are almost identical. While such provisions already existed in the Special Marriage Act from the beginning, it was introduced into the Hindu Marriage Act by way of the Marriage Laws (Amendment) Act, 1976. Further, Parsi Marriage and Divorce (Amendment) Act, 1988 modified the Parsi Marriage and Divorce Act, 1936 by inserting section 32B, introducing the concept of divorce by mutual consent. On the other hand, Muslim law in India recognizes two kinds of divorce by mutual consent‘khul’ or ‘khula’, and ‘mubaraa’ or ‘mubaraat’. These forms of divorce arise out of Muslim tradition wherein the wife has to pay some consideration - usually she forgoes part or whole of her ‘mahr’ - for the consent of the husband.4 This paper is an attempt at theoretical research in order to ascertain the position of law with regard to various legislations (with respect to different religions, in the absence of a uniform civil code) enacted under the umbrella of personal laws in India. 2. CONSENT: NOT SINE QUA NON



1 § 13B. 2 § 28. 3 After amendment by Act 51 of 2001. 4 PARAS DIWAN, LAW OF MARRIAGE & DIVORCE 563 (6th Ed. 2011).



Divorce by mutual consent It is only the mutual consent of the parties which gives the Court the jurisdiction to pass a decree for divorce under section 13B of the Hindu Marriage Act, 1955. So, in cases under section 13B, mutual consent of the parties is a jurisdictional fact. The court while passing its decree under section 13B would be slow and circumspect before it can infer the existence of such jurisdictional fact. The court has to be satisfied about the existence of mutual consent between the parties on some tangible materials which demonstrably disclose such consent. 5 Where one of the parties to the petition for divorce by mutual consent remains absent on two or three dates fixed for hearing of petition, and from this mere absence the Court presumes his continued consent and passes decree for divorce by mutual consent, the decree passed is liable to be set aside.6 And even more so, when the decree is passed within three weeks from the expiry of mandatory period of six months.7



3. REQUIREMENTS OF DIVORCE BY MUTUAL CONSENT (HINDU LAW) Under the special marriage Act, 1954, the Parsi Marriage and Divorce Act, 1936 and the Hindu Marriage Act, 1955 the spouses desiring divorce by mutual consent have to present a joint petition. The requirements for the same are(a) they have been living separately for a period of one year (two years under the Divorce Act, 1869); (b) they have not been able to live together; and (c) they have mutually agreed that marriage should be dissolved.



5 Id. at 584. 6 Id. 7 Smruti Pahariya v. Sanjay Paharia, AIR 2009 SC 2840. 2|Page



Divorce by mutual consent Where all the above three ingredients are established, divorce cannot be refused.8 (A) PARTIES ARE LIVING SEPARATELY It is necessary that immediately preceding the presentation of petition the parties must have been living separately, that is to say, must be living apart. In Sureshta Devi v. Om Prakash9, the Supreme Court observed that expression “living separately” means: Not living like husband and wife. It has no reference to the place of living. The parties may live under the same roof by force of circumstances, and yet they may not be living as husband and wife. The parties may be living in different houses and yet they could live as husband and wife. What seems to be necessary is that they have no desire to perform marital obligations and with that mental attitude they have been living separately for a period of one year immediately preceding the presentation of the petition. Further, the Supreme Court also observed that expression “have not been able to live together” seems to indicate the concept of broken down marriage so much so that there is no possibility of any reconciliation.10 •



PHYSICAL SEPARATION Physical separation refers to a scenario where both the spouses have established different



households at two different places. But it might so happen that parties might not be living under separate roofs, yet they might be living separately, if they have established separate households. 11



8 Leela v. Mahadeo, AIR 1991 Bom 105. 9 AIR 1992 SC 1904. 10 Id. 3|Page



Divorce by mutual consent In Santos v. Santos12, the court observed that household “essentially refers to people living together by a particular kind of tie, and if that tie is broken, only roof remains. Thus, where spouses are living under the same roof, the test whether they are or are not living in separate households is: whether one party continues to provide matrimonial services to the other and whether there is sharing of domestic life. In Hollens v. Hollens13, husband confined himself to the two rooms of the house and ceased to have all contacts with his wife. This was held to be separation of households. On the other hand, where there was estrangement between the parties and they had ceased to have sexual intercourse, yet they shared the same living room, ate at the same table and sat at the same fire, it was held that there was no separation of households.14 •



MENTAL ELEMENT- INTENTION TO LIVE SEPARATELY



When we talk about the terms “living separately” or “in living separate and apart”, two questions arise as to mental element and physical separation. Whether it is necessary that there should be an intention to separate and whether the communication of such intention is necessary- all this has to be looked at in the context of second requirement of divorce on the basis of mutual consent as laid down in Leela v. Mahadeo15, i.e., spouses are required to show that they have not been able to live together. But, these questions would arise only after one year or more has elapsed and parties decide to separate by mutual consent. Till then the mental element will not arise.



11 KUMUD DESAI, INDIAN LAW OF MARRIAGE AND DIVORCE 442 (7th Ed. 2008). 12 (1972) Fam 247. 13 (1971) 115 SJ 327. 14 Weatherley v. Weatherley, (1947) AC 268. 15 Supra, note 8. 4|Page



Divorce by mutual consent (B) PARTIES HAVE NOT BEEN ABLE TO LIVE TOGETHER The requirement as per the law is that the parties should have been living separately for one year or more preceding the presentation of the petition. In Rupali Singh v. Nil16, living separate for one year as mandated by section 13B of Hindu Marriage Act, 1955 was dispensed with. Indian law does not use the words “immediately preceding the presentation of the petition” or the words “for a continuous period” [as does section 1 (2) (d) of the Matrimonial Causes Act, 1973], but use words- “they have been living separately”. The words “have been” indicate that it should be unbroken period of one year. They indicate continuity of the period as well as that it should be preceding the presentation of the petition.17 (C) PARTIES HAVE MUTUALLY AGREED THAT MARRIAGE SHOULD BE DISSOLVED The third requirement, as laid down in Leela v. Mahadeo 18, is that the parties should have mutually agreed that marriage should be dissolved when a joint petition is filed, i.e., mutual agreement to dissolve marriage and filing of joint petition are essential ingredients. 19 There is obviously mutual consent of the parties, i.e., parties have mutually agreed to separate, unless it is shown that the consent of one of the parties was obtained by fraud, force or coercion, it is not a free consent. •



WITHDRAWAL OF CONSENT BY ONE SPOUSE



The pertinent question that arises is if one of the parties comes before the court and says that 16 AIR 2005 MP 203: 2006 (1) Marri LJ 189. 17 Supra, note 4, at 568. 18 Supra, note 8. 19 Girija Kumari v. Vijaynandan, AIR 1995 Ker 159. 5|Page



Divorce by mutual consent he or she has changed his or her mind and therefore wants to withdraw his or her consent, can he or she be allowed to do so? In this regard, B.C. Gadgil, J., observed: “it will not be possible for any party to voluntarily agree to have divorce by mutual consent or to revoke or withdraw consent at a later stage. Such permission will nullify the very purpose of joint petition.”20 Whereas, on the other hand, Rajasthan High Court has observed that “the parties or any one of them has a right to withdraw the application filed under sub-section (1) of section 13B till the expiry of the last day of eighteenth month of filing of application.”21 To make things clear, Supreme Court has taken the view that consent can be unilaterally withdrawn.22 This observation logically follows from a possible scenario wherein after moving of a joint petition by both the parties during the transition period, i.e., after six months and before eighteenth months, someone somewhere among relatives and friends would try to dissuade one of the parties to avoid getting divorced. Another possible scenario could be that one of the parties changes its mind. The transitional period, the period of waiting, is provided for reconciliation so that parties may be able to assess their position and may like to withdraw from their irretrievable step. Contrary point of view has been taken by the apex court in a comparatively newer judgment. In Ashok Hurra v. Rupa Bipin Zaveri23. In this case, the wife withdrew the consent after 18 months. Divorce was granted in this case in spite of her unilateral withdrawal of consent as the marriage was found to be irretrievably broken down, though the question as to whether mutual consent should continue till divorce decree is passed was left open. More recently, in Anil Kumar



20 Jayashree Ramesh Londhe v. Ramesh Bhikaji Londhe, AIR 1984 Bom 302. 21 Santosh Kumari v. Virendra Kumar, AIR 1986 Raj 321. 22 Sureshta Devi v. Om Prakash, AIR 1992 SC 1904. 23 AIR 1997 SC 1266: (1997) 4 SCC 226. 6|Page



Divorce by mutual consent Jain v. Maya Jain24, the Supreme Court has said that mutual consent should subsist till passing of final decree. •



COMPROMISE DECREE OF DIVORCE



In Saroj Rani v. Sudarshan25, it was upheld that a compromise decree of divorce was not a nullity. Supreme Court observed in this case that all cases of consent decree could not be said to be collusive and divorce by mutual consent could be obtained. 4. DIVORCE BY MUTUAL CONSENT UNDER MUSLIM LAW The two forms of divorce by mutual consent are recognized under the Muslim law are(a) Khul or Khula (b) Mubaraa or Mubaraat In either of the above two forms of divorce, the wife has to part with her dower or a part of it or some other property. These forms of divorce were considered to be progressive and part of reformist measures introduced by the Prophet. A verse in Quran runs as under: “And it is not lawful for you that ye take from women out of that which ye have given them: except (in the case) when both fear that they may not be able to keep within the limits (imposed by Allah), in that case it is no sin for either of them if the woman ransom herself.”26 (A) KHULA The word “Khula” in its original sense means “to draw” or “dig up” or “to take off”, such as



24 (2009) 10 SCC 415. 25 AIR 1984 SC 1562: (1984) 4 SCC 90. 26 Supra, note 4, at 578. 7|Page



Divorce by mutual consent taking off one’s clothes or garments. By analogy, it is said that spouses are like clothes to each other and when they take “khula”, each one takes off his or her clothes, i.e., they get rid of each other. In Buzul-ul-Raheem v. Luteefuton-nissa27, the Privy Council said: “A divorce by Khula is a divorce with the consent, and at the instance of the wife, in which she gives or agrees to give a consideration to the husband for her release from the marriage tie. In such a case, the terms of bargain are a matter of arrangement between the husband and wife, and the wife may, as a consideration, release her dyn-mohr and other rights, or make any other agreement for the benefit of the husband.” In short, Khul form of divorce is one where wife makes a proposal for divorce, either because of her dislike for her husband or for any other reason, to her husband in consideration of her agreeing to forgo her dower or to give some property to him when the proposal is accepte by the husband, it results in divorce. •



CAPACITY TO DIVORCE (KHULA) Under all schools of Sunnis and Shias, it is necessary that parties to Khula should have



capacity just as in talak. The husband and wife must not be of unsound mind and must be adult, i.e., must have attained puberty. A minor or a person of unsound mind has no capacity to enter into a Khula. The Khula may be entered into by any party through an agent. 28 A khul has to effected during the subsistence of marriage, though it may be effected during the period of idda also in a revocable form of talak. Among the Sunnis, a khula made by man in a state of intoxication is not valid. But a Khula made by an insolvent person is valid. It should also be arrived at during tuhr in which no marital intercourse has taken place, in case marriage has been consummated. But if the wife is past child bearing age or has ceased to menstruate, it may be pronounced any time. Khula is valid among



27 (1861) 8 MIA 379. 28 Fatwa-i-Alamgiri, 1, 685. 8|Page



Divorce by mutual consent Sunnis even if given under compulsion. The Durr-ul-Mukhtar says that where a wife is compelled by ill-treatment or cruelty of the husband or for any other reason to seek the khula or she is forced to accept Khula, it would amount to talak and not khula with the result that the wife will not be liable to part with her dower or part with the property she agreed to give him in consideration of his agreeing to khula. This is so both among the Sunnis and Shias. On the other hand, among the Shias, a Khula made under compulsion is not valid.29 •



CONSIDERATION FOR KHULA



Although consideration for Khula is essential, the actual release of the dower, or delivery of the property constituting the consideration for Khula is not a condition precedent or the validity of the Khula. Once the husband gives his consent to the Khula, it results in an irrevocable divorce as in talak-ul-bain. The husband has no power of cancelling the Khula on the ground that the consideration has not been paid. His remedy is to sue the wife for it.30 The consideration for Khula may be anything. Usually it is the mahr, whole or part of it. But it may be any other property though it should not be illusory, i.e., something over which the woman has no right. If compensation is illusory, the Sunni law takes the view that the husband is not bound to release the wife- “whatever is lawful as dower, or capable of being accepted as dower, may lawfully be given in exchange of khula.”31 It is possible that the Khula may be entered into on consideration to be determined later on. In such a case, consideration cannot be more than the amount of mahr unless the wife agrees. It cannot also be less than the amount of mahr, unless the husband agrees.32 29 Supra, note 26. 30 Saddan v. Faiz Baksh, (1920) 1 Lah 402. 31 Fatwa-i-Alamgiri, I, 675 32 BAILLE, DIGEST OF MOOHUMMUDAN LAW I 311. 9|Page



Divorce by mutual consent •



RETRACTION AND REVOCATION



Under all schools of Muslim law a proposal for Khula made by the wife may be retracted by her at any time before it has been accepted by the husband. It also stands revoked if before its acceptance, she rises from the meeting in which it is made. But the husband cannot revoke it by simply walking away from the meeting. The husband is not allowed to do so, even if proposal comes from him, since Khula on the part of the husband is regarded as a suspension of talak on the acceptance by the wife. A Khula with an option to the husband to revoke it cannot be validly entered into. According to the Hanafis, the Khula with an option is valid and operates as an absolute divorce, and the option is void. Under the Shia law, both the Khula and the option are void.33 (B) MUBARAAT In Mubaraat form of divorce by mutual consent, the outstanding feature is that both the parties, desire divorce, or as the Muslim authorities say, “aversion is mutual”. Thus, proposal may emanate from either side.34 The word Mubaraat denotes the act of freeing each other by mutual consent. In the words of Fyzee, “In the case of Khula, the wife begs to be released and the husband agrees for a certain consideration, which is usually a part or the whole of the mahr, while in Mubaraat, apparently both the parties are happy at the prospect of being rid of each other.”35 Among the Sunnis, when the parties to the marriage enter into a Mubaraat, all mutual rights and obligations come to an end. The Shia law is stringent on the other hand. It requires that both the parties must bona fide find the marital relationship to be irksome. Among the Sunnis no 33 Muna, 303; Faizee, Muslim Law, 155. 34 Supra, note 11, at 443. 35 FAIZEE, MUSLIM LAW 156. 10 | P a g e



Divorce by mutual consent specific form is laid down, but the Sunnis insist on a proper form. If the husband were to say to his wife, “I have discharged you from the obligation of marriage for such a sum, and you are separated from me”, divorce would result.36 The mubaraat is an irrevocable divorce among both the Sunnis and the Shias. The other requirements of the mubaraat are the same as that of the khula. Just as in the khula, so in the mubaraat, the wife must undergo idda. In both khula and mubaraat, the divorce is essentially an act of parties, and no intervention of the court is required. However, interestingly, Gauhati High Court passed a decree of divorce in terms of compromise between the parties. 37 In this case, the wife filed for divorce under section 2(iv), (vii) (a) of the Dissolution of Muslim Marriage Act, 1939. The court, after close scrutiny of the facts, observed that since the grounds of divorce under section 2 are already met, divorce may be granted by mutual consent under the said Act even though there is no express provision for the same in the Act. 5. CONSENT OBTAINED BY FRAUD In Jolly Das alias Moulick v. Tapan Ranjan Das38, the appellant alleged that the respondent had obtained her signatures on certain blank forms without apprising her of their contents and later, on verification, marriage certificate was found to have been issued by Marriage Officer. The appellant then was a young and inexperienced college student of 19 years belonging to a respectable family, while respondent was a grown-up man teaching music to appellant. No ceremony or function connected with the marriage was shown to have been held, no photograph of the marriage was produced, none from the side of the appellant was shown to have participated in the marriage, even though there was no allegation of their opposition to the marriage and marriage was not consummated and the parties were not living as husband and wife



36 AMIR ALI, MOHAMMEDAN LAW, II, 517. 37 Mohd. Abdul Zadil Ahmed v. Marina Begum, AIR 1999 Gau 28. 38 (1994) 4 SCC 363. 11 | P a g e



Divorce by mutual consent for 8 months and no reason was given for that. All witnesses examined by the respondent were connected with the music school run in his premises and the evidence failed to inspire confidence. It was held by the Supreme Court that it was a sham marriage, a marriage only in name. District judge rightly held that appellant’s consent had been obtained by fraud and hence the marriage was held void. 6. ENGLISH LAW ON DIVORCE BY MUTUAL CONSENT In England, divorce by mutual consent was introduced by the Divorce Law Reforms Act, 1969. The provision was subsequently incorporated in the Matrimonial Clauses Act, 1973. It has been regarded as a fact of breakdown of marriage. Section 2 of the Act lays down that the court hearing the petition for divorce shall not hold marriage to have broken down irretrievably unless the petitioner satisfied the court of one or more of the following fact, that is to say- “that the parties to the marriage have lived apart for a continuous period of last two years immediately after the presentation of the petition…and the respondent consent to a decree being granted.”39 Under English law there is no requirement of joint petition. One of the parties may present the petition for divorce on this ground. The period of separation required to be shown is two years as opposed to one year under Hindu law. Further, English law considers separation of the requisite duration to be the best evidence of breakdown of marriage and the elapse of certain time is the reliable indication that marriage has broken down irretrievably.40 7. CONCLUSION The provisions of section 13B of the Hindu Marriage Act, 1955 and other relevant legislations, as discussed earlier in this paper provide ample scope for both the parties to obtain divorce through mutual consent. Ample number of cases has made the position of law clear in this regard, which is, to provide a transition period before passing of the final decree. Further, no 39§2(d) of Divorce Law Reforms Act, 1969. 40 Pheasant v. Pheasant, (1972) Fam 202, per Urmrod, J. 12 | P a g e



Divorce by mutual consent Court other than the Apex Court can waive statutory period for divorce by mutual consent, be it in reference to Hindu law or Muslim law, although article 142 of the Indian Constitution can be invoked to act even beyond ordinary law in order to achieve complete justice in peculiar facts in a given case.41



41 M. Krishna Preetha v. Dr. Jayan Moorkkanatt, AIR 2010 Ker 157. 13 | P a g e





 View more...



Comments






















Report "Divorce by Mutual Consent"






Please fill this form, we will try to respond as soon as possible.


Your name




Email




Reason
-Select Reason-
Pornographic
Defamatory
Illegal/Unlawful
Spam
Other Terms Of Service Violation
File a copyright complaint





Description








Close
Submit















Share & Embed "Divorce by Mutual Consent"





Please copy and paste this embed script to where you want to embed



Embed Script




Size (px)
750x600
750x500
600x500
600x400





URL










Close











About | 
Terms | 
Privacy | 
Copyright | 
Contact



 
 
 










Copyright ©2017 KUPDF Inc.








 SUPPORT KUPDF


We need your help! 


Thank you for interesting in our services. We are a non-profit group that run this website to share documents. We need your help to maintenance this website.

	
Donate

	
Sharing







To keep our site running, we need your help to cover our server cost (about $400/m), a small donation will help us a lot.





	
Share on Facebook

	
Share on Google+

	
Tweet

	
Pin it

	
Share on LinkedIn

	
Send email




Please help us to share our service with your friends.








No, thanks! Close the box.








