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Description


Case Digests on Law on Public Officers and De Facto Officers-Administrative Law 2C Law on Public Officers Sarmiento vs Mison Facts Petitioners, who are taxpayers, lawyers, members of the Integrated Bar of the Philippines and professors of Constitutional Law, seek to enjoin the respondent Salvador Mison from performing the functions of the Office of Commissioner of the Bureau of Customs and the respondent Guillermo Carague, as Secretary of the Department of Budget, from effecting disbursements in payment of Mison's salaries and emoluments, on the ground that Mison's appointment as Commissioner of the Bureau of Customs is unconstitutional by reason of its not having been confirmed by the Commission on Appointments. The respondents, on the other hand, maintain the constitutionality of respondent Mison's appointment without the confirmation of the Commission on Appointments. Issue



Whether or not the confirmation of the Commission on Appointments is required in appointing the head of the Bureau of Customs Held The Court ruled in the negative. It is readily apparent that under the provisions of the 1987 Constitution, just quoted, there are four (4) groups of officers whom the President shall appoint. These four (4) groups, to which we will hereafter refer from time to time, are: First, the heads of the executive departments, ambassadors, other public ministers and consuls, officers of the armed forces from the rank of colonel or naval captain, and other officers whose appointments are vested in him in this Constitution; 2 Second, all other officers of the Government whose appointments are not otherwise provided for by law; 3 Third, those whom the President may be authorized by law to appoint;



Fourth, officers lower in rank 4 whose appointments the Congress may by law vest in the President alone. The first group of officers is clearly appointed with the consent of the Commission on Appointments. Appointments of such officers are initiated by nomination and, if the nomination is confirmed by the Commission on Appointments, the President appoints. In the course of the debates on the text of Section 16, there were two (2) major changes proposed and approved by the Commission. These were (1) the exclusion of the appointments of heads of bureaus from the requirement of confirmation by the Commission on Appointments; and (2) the exclusion of appointments made under the second sentence 9 of the section from the same requirement. In the 1987 Constitution, as already pointed out, the clear and expressed intent of its framers was to exclude presidential appointments from confirmation by the Commission on Appointments, except appointments to offices expressly mentioned in the first sentence of Sec. 16, Article VII. Consequently, there was no reason to use in the third sentence of Sec. 16, Article VII



the word "alone" after the word "President" in providing that Congress may by law vest the appointment of lower-ranked officers in the President alone, or in the courts, or in the heads of departments, because the power to appoint officers whom he (the President) may be authorized by law to appoint is already vested in the President, without need of confirmation by the Commission on Appointments, in the second sentence of the same Sec. 16, Article VII. Luego vs CSC FACTS: Petitioner was appointed Administrative Officer II, Office of the City Mayor, Cebu City, by Mayor Florentino Solon on 18 February 1983. The appointment was described as "permanent" but the Civil Service Commission approved it as "temporary." On 22 March 1984, the Civil Service Commission found the private respondent better qualified than the petitioner for the contested position and accordingly directed herein private respondent in place of petitioner's position. The private respondent was so appointed on 28 June 1984, by the new mayor; Mayor Ronald Duterte. The petitioner is now invoking his earlier permanent appointment as well as to question the



Civil Service Commission's order and the private respondent's title. ISSUE: Whether or not the Civil Service Commission is authorized to disapprove a permanent appointment on the ground that another person is better qualified than the appointee and, on the basis of this finding, order his replacement by the latter.



Petitioner Lacson was on July 25, 1946, appointed by the President of the Philippines, provincial fiscal of Negros Oriental. The appointment was confirmed by the Commission on Appointment on August 6, 1946. He took his oath of office on August 10, 1946, and thereafter performed the duties of that office.



Held: The Supreme Court ruled in the negative. The Civil Service Commission is not empowered to determine the kind or nature of the appointment extended by the appointing officer, its authority being limited to approving or reviewing the appointment in the light of the requirements of the Civil Service Law. When the appointee is qualified and the other legal requirements are satisfied, the Commission has no choice but to attest to the appointment in accordance with the Civil Service Laws. Hence, the Civil Service Commission's resolution is set aside



Upon recommendation of the Secretary of Justice, on May 17, 1949, the President nominated petitioner Lacson to the post of provincial fiscal of Tarlac. On the same date, the President nominated for the position of provincial fiscal of Negros Oriental respondent Romero. Both nominations were simultaneously confirmed by the Commission on Appointments on May 19, 1949.



Lacson vs Romero Facts



Lacson neither accepted the appointment nor assumed the office of fiscal of Tarlac. But respondent Romero took his oath of office (the post of fiscal of Negros Oriental) in Manila on June 16, 1949, notified the Solicitor General of the fact, and thereafter



proceeded to his station. Upon arrival at Dumaguete City, capital of Negros Oriental, he notified Lacson of his intention to take over the office the following day, but Lacson objected. Hence this petition



ISSUE Whether or not Lacson is entitled to the position



Held The Court ruled that:



The appointment to a government post like that of provincial fiscal to be complete involves several steps. First, comes the nomination by the President. Then to make that nomination valid and permanent, the



Commission on Appointments of the Legislature has to confirm said nomination. The last step is the acceptance thereof by the appointee by his assumption of office. The first two steps, nomination and confirmation, constitute a mere offer of a post. They are acts of the Executive and Legislative departments of the Government. But the last necessary step to make the appointment complete and effective rests solely with the appointee himself. He may or he may not accept the appointment or nomination. As held in the case of Borromeo vs. Mariano, 41 Phil. 327, "there is no Power in this country which can compel a man to accept an office." Consequently, since Lacson has declined to accept his appointment as provincial fiscal of Tarlac and no one can compel him to do so, then he continues as provincial fiscal of Negros Oriental and no vacancy in said office was created, unless Lacson had been lawfully removed as Such fiscal of Negros Oriental.



Costin v. Quimbo



Facts: Petitioner Estanislao Lajer was a member of themunicipal police force of Abuyog, Leyte since January 1, 1949. He was extended a promotional appointment as sergeant of police on October 15, 1958. On November 25, 1959, the outgoing municipal mayor of Abuyog accorded Lajer another promotional appointment as chief of police. This last appointment was not attested and approved as required by law. On January 14, 1960, the new municipal mayor dismissed Lajer and eight other members of the police department. On the same day, the municipal mayor extended to respondent Higinio Verra a permanent appointment as Chief of Police of Abuyog. Verra immediately took over the position. His appointment was eventually approved as permanent one. On January 19,1960, Lajer and eight other members of the police force filed an action for mandamus against the municipal mayor, municipal treasurer and the municipal council of Abuyog, contesting their separation from the service. While the petition was pending, there was again a change in the municipal administration, as a result of the 1963 elections. The newly elected municipal mayor dismissed Verra. Verra was replaced by Victoriano SIlleza, officer-in-charge when petitioner Marcial Costin was appointed as chief of police. Verra filed a case against Costin, the municipal mayor and



municipal treasurer. Lajer and other eight members of police force was found to be illegally dismissed. Lajer was reinstated as chief of police. Verra filed an amended petition. The respondent judge rendered a decision in favor of the reinstatement of Verra. Issue: Whether or not the appointment of respondent Verra appointment in the position of Chief of Police was valid and consequently his removal therefrom illegal. Held: The Supreme Court ruled that when respondent Verra was appointed chief of police on January 14, 1960, Lajer had just been dismissed from office with several other members of the police force. The validity of Verra’s appointment, therefore hinges on the legality of Lajer’s removal. It is elementary in the law of public officers that no person, no matter how qualified and eligible he is for a certain position, may be appointed to an office which is not vacant. There can be no appointment to a non-vacant position. The incumbent must first be legally removed or his appointment validly terminated. Monsanto v. Factoran Facts:



In a decision rendered on March 25, 1983, the Sandiganbayan convicted petitioner Salvacion A. Monsanto (then assistant treasurer of Calbayog City) and three other accused, of the complex crime of estafa thru falsification of public documents. Petitioner Monsanto appealed her conviction to this Court which subsequently affirmed the same. She then filed a motion for reconsideration. By reason of said pardon, petitioner wrote the Calbayog City treasurer requesting that she be restored to her former post as assistant city treasurer since the same was still vacant. Petitioner's letter-request was referred to the Ministry of Finance for resolution in view of the provision of the Local Government Code transferring the power of appointment of treasurers from the city governments to the said Ministry. In its 4th Indorsement dated March 1, 1985, the Finance Ministry ruled that petitioner may be reinstated to her position without the necessity of a new appointment not earlier than the date she was extended the absolute pardon. Her subsequent motion for reconsideration having been denied, petitioner filed the present petition in her behalf. Issue: Whether or not a public officer, who has been granted an absolute pardon by the Chief Executive, is entitled to reinstatement to her



former position without need of a new appointment. Held: The Supreme Court ruled that the plea of the petitioner for reinstatement to her former office must be rejected. The petitioner was pardoned pending her appeal from her conviction for an offense which carried with it the penalty of disqualification from office. For petitioner Monsanto, this is the bottom line: the absolute disqualification or ineligibility from public office forms part of the punishment prescribed by the Revised Penal Code for estafa thru falsification of public documents. It is clear from the authorities referred to that when her guilt and punishment were expunged by her pardon, this particular disability was likewise removed. Henceforth, petitioner may apply for reappointment to the office which was forfeited by reason of her conviction. And in considering her qualifications and suitability for the public post, the facts constituting her offense must be and should be evaluated and taken into account to determine ultimately whether she can once again be entrusted with public funds. Stated differently, the pardon granted to petitioner has resulted in removing her disqualification from holding public employment but it cannot go beyond that. To regain her former post as assistant city treasurer,



she must re-apply and undergo the usual procedure required for a new appointment.



Civil Liberties Union v. Executive Secretary Facts: Two (2) petitions were consolidated per resolution dated August 9, 1988 1 and are being resolved jointly as both seek a declaration of the unconstitutionality of Executive Order No. 284 issued by President Corazon C. Aquino on July 25, 1987. Petitioners maintain that this Executive Order which, in effect, allows members of the Cabinet, their undersecretaries and assistant secretaries to hold other government offices or positions in addition to their primary positions, albeit subject to the limitation therein imposed, runs counter to Section 13, Article VII of the 1987 Constitution. It is alleged that the above-quoted Section 13, Article VII prohibits public respondents, as members of the Cabinet, along with the other public officials enumerated in the list attached to the petitions as Annex "C" in G.R. No.83815 and as Annex "B" in G.R. No. 83896 from holding any other office or employment during their tenure. In addition to seeking a declaration of the unconstitutionality of Executive



Order No. 284, petitioner Anti-Graft League of the Philippines further seeks in G.R. No. 83815 the issuance of the extraordinary writs of prohibition and mandamus, as well as a temporary restraining order directing public respondents therein to cease and desist from holding, in addition to their primary positions, dual or multiple positions other than those authorized by the 1987 Constitution and from receiving any salaries, allowances, per diems and other forms of privileges and the like appurtenant to their questioned positions, and compelling public respondents to return, reimburse or refund any and all amounts or benefits that they may have received from such positions. Specifically, petitioner Anti-Graft League of the Philippines charges that notwithstanding the aforequoted "absolute and self-executing" provision of the 1987 Constitution, then Secretary of Justice Sedfrey Ordoñez, construing Section 13, Article VII in relation to Section 7, par. (2), Article IX-B, rendered on July 23, 1987 Opinion No. 73, series of 1987, declaring that Cabinet members, their deputies (undersecretaries) and assistant secretaries may hold other public office, including membership in the boards of government corporations: (a) when directly provided for in the Constitution as in the case of the Secretary of Justice who is made an ex-officio member of the Judicial and Bar Council under Section 8,



paragraph 1, Article VIII; or (b) if allowed by law; or (c) if allowed by the primary functions of their respective positions; and that on the basis of this Opinion, the President of the Philippines, on July 25, 1987 or two (2) days before Congress convened on July 27, 1987: promulgated Executive Order No. 284.Petitioner Anti-Graft League of the Philippines objects to both DOJ Opinion No. 73 and Executive Order No. 284 as they allegedly "lumped together" Section 13, Article VII and the general provision in another article, Section 7, par. (2), Article I-XB. Issue: Whether or not Executive Order No.284 was unconstitutional. Held: On the strength of the foregoing constitutional provision, the Supreme Court declared as unconstitutional Executive Order No. 284 which, in effect, allowed Cabinet members, their undersecretaries and assistant secretaries and other appointive officials of the Executive Department to hold other positions in the government albeit subject to the limitations imposed therein. Being head of an executive department is no mean job. It is more than a full-time job, requiring full attention, specialized knowledge, skills and expertise. If maximum benefits are to be derived



from a department head’s ability and expertise, he should be allowed to attend his duties and responsibilities without the distraction of other government offices or employment. He should be precluded from dissipating his efforts, attention and energy among too many positions of responsibility, which may result in haphazardness and inefficiency. Surely the advantages to be derived from this concentration of attention, knowledge and expertise, particularly at this stage of our national and economic development, far outweigh the benefits, if any, that may be gained from a department head spreading himself too thin and taking in more than what he can handle. LABO v. COMELEC G.R. No. 86564 . August 1, 1989 EN BANC FACTS: Ramon Labo asked the Court to restrain the Commission on Elections from looking into the question of his citizenship as a qualification for his office as Mayor of Baguio City. The allegation that he is a foreigner, he says, is not the issue. The issue is whether or not the public respondent has jurisdiction to conduct any inquiry into this matter, considering that the petition for quo warranto against him was not filed on time.



ISSUE: Whether or not Ramon Labo was a citizen of the Philippines at the time of his election on 18 January 1988, as mayor of Baguio City. HELD: The Court ruled that the petitioner is not now, nor was he on the day of the local elections on January 18, 1988, a citizen of the Philippines. In fact, he was not even a qualified voter under the Constitution itself because of his alienage. He was therefore ineligible as a candidate for mayor of Baguio City, under Section 42 of the Local Government Code providing in material part as follows: Sec. 42. Qualifications. — An elective local official must be a citizen of the Philippines, at least twenty-three years of age on election day, a qualified voter registered as such in the barangay, municipality, city or province where he proposes to be elected, a resident therein for at least one year at the time of the filing of his certificate of candidacy, and able to read and write English, Filipino, or any other local language or dialect. The petitioner argues that his alleged lack of citizenship is a "futile technicality" that should not frustrate the will of the electorate of Baguio City, who elected him by a "resonant and thunderous majority." To be accurate, it was not as loud as all



that, for his lead over the second-placer was only about 2,100 votes. In any event, the people of that locality could not have, even unanimously, changed the requirements of the Local Government Code and the Constitution. The electorate had no power to permit a foreigner owing his total allegiance to the Queen of Australia, or at least a stateless individual owing no allegiance to the Republic of the Philippines, to preside over them as mayor of their city. Only citizens of the Philippines have that privilege over their countrymen. It remains to stress that the citizen of the Philippines must take pride in his status as such and cherish this priceless gift that, out of more than a hundred other nationalities, God has seen fit to grant him. Having been so endowed, he must not lightly yield this precious advantage, rejecting it for another land that may offer him material and other attractions that he may not find in his own country. To be sure, he has the right to renounce the Philippines if he sees fit and transfer his allegiance to a state with more allurements for him. 33 But having done so, he cannot expect to be welcomed back with open arms once his taste for his adopted country turns sour or he is himself disowned by it as an undesirable alien. Philippine citizenship is not a cheap commodity that can be easily recovered after its renunciation.



It may be restored only after the returning renegade makes a formal act of re-dedication to the country he has abjured and he solemnly affirms once again his total and exclusive loyalty to the Republic of the Philippines. This may not be accomplished by election to public office. The Court held that petitioner Ramon J. Labo, Jr. is not a citizen of the Philippines and therefore disqualified from continuing to serve as Mayor of Baguio City. He is ordered to vacate his office and surrender the same to the Vice-Mayor of Baguio City, once this decision becomes final and executory. The temporary restraining order dated January 31, 1989, is lifted. YEE v. DIRECTOR OF PUBLIC SCHOOLS No. L-16924, April 29, 1963 PADILLA, J. FACTS: An appeal from a judgment rendered by the Court of First Instance of Antique, declaring illegal and contrary to law the removal of the petitioner from her position as school teacher in the Division of Antique on October 28, 1957, and ordering the respondents to reinstate the petitioner forthwith to her former position, with all the privileges appurtenant thereto, and to cause to be paid her salary of P140.00 a month from November 1, 1957 until the date of her reinstatement, without pronouncement as to costs.



The petitioner was a public school teacher and had been appointed as such teacher in the Division of Antique in 1951; A civil service eligible as a regular national teacher having passed the Junior Teachers' (Regular) Examination that was given on or about December 29, 1955. In the school year 1957-1958 the petitioner was actually teaching in the Buhang Elementary School, Buhang Hamtic, Antique; Having married Mr. Ng Foo alias Pio Chet Yee, a Chinese citizen, on August 10, 1957 is presently a Chinese citizen; That effective sometime on October 28, 1957 the petitioner was removed from her teaching service by virtue of Special Order No. 296, series of 1957, dated October 25, 1957, issued by the Division Superintendent of Schools of Antique and this was pursuant to the 2nd indorsement of the Director of Public Schools dated October 14, 1957, disauthorizing the continuance in the service of the petitioner on account of Circular No. 40, series of 1947; That prior to the effectivity of the order of removal the petitioner wrote a letter to the Commissioner of Civil Service dated October 25, 1957 hereto attached as; That petitioner wrote another letter dated September 26, 1958 addressed to the Division Superintendent of Schools of Antique asking for reinstatement; That Special Order No. 296 of the Division Superintendent of Schools of Antique the ruling of the Director of Public Schools in his 2nd



indorsement dated October 14, 1957, and Circular No. 40, series of 1947 had never been appealed by the petitioner to the Secretary of Education; That when this case was filed sometime on October 11, 1958, the original respondents were only the Director of Public Schools and the Division Superintendent of Schools of Antique; That the petitioner came to know for the first time of the actions taken on her letter of October 25, 1957 herein, sometime on January 9, 1959 when the respondents Division Superintendent of Schools and the Director of Public Schools submitted their evidence in support of their motion to dismiss and which documents are hereto attached wherein it appears that the Secretary of Education in its 3rd indorsement dated March 17, 1958 concurs with the recommendation of the Director of Public Schools for denial of the reinstatement of the petitioner to the service and that on August 26, 1958, in its 4th indorsement the Commissioner of Civil Service likewise concurs in the action separating Mrs. Antonio A. Yee from the teaching service. ISSUE: Whether or not Yee is qualified as a teacher, under a public function which may be performed by Filipino citizens only. HELD: The Court ruled that there is no doubt that her removal as a public school teacher because of



loss of Filipino citizenship is legal. Not being included in section 671 of the Revised Administrative Code which enumerates the officers and employees constituting the unclassified service, teaching in a public school is in the classified service — a public function which may be performed by Filipino citizens only. An applicant for admission to examination for entrance into the civil service must be a citizen of the Philippines (section 675 of the Revised Administrative Code). And after he had qualified himself to be eligible for appointment to a civil service position and had been appointed to such position, he must continue to be such citizen. A voluntary change of citizenship or a change thereof by operation of law disqualifies him to continue holding the civil service position to which he had qualified and had been appointed. Such being the case, upon the appellee's marriage on 10 August 1957 to Ng Foo alias Pio Chet Yee, a Chinese citizen, the appellee ceased to be a citizen of the Philippines, and for that reason she is no longer qualified to continue holding the civil service position to which she had qualified and had been appointed. Section 681 of the Revised Administrative Code which provides that — In making selection from lists of certified eligibles furnished by the Commissioner,



appointing officer shall, when other qualifications are equal, prefer: First. Citizens of the Philippines. Second. Honorably discharged soldiers, sailors, and mariners of the United States, is no argument against the limitation of holding public offices to citizens of the Philippines. The preference provided for in the section quoted above was operative during the period before 4 July 1946 or before the Philippines became an independent nation. IN VIEW OF THE CONCLUSION ARRIVED AT, the point of exhaustion of administrative remedy need not be passed upon. The judgment appealed from is reversed and petition denied, without pronouncement as to costs in both instances. LAUREL v. DESIERTO G.R. No. 145368, April 12, 2002 KAPUNAN, J. FACTS: President Aquino issued Administrative Order No. 223 "constituting a Committee for the preparation of the National Centennial Celebration in 1998." The Committee was mandated "to take charge of the nationwide preparations for the National Celebration of the Philippine Centennial of the Declaration of Philippine Independence and the Inauguration of the Malolos Congress.”



President Ramos issued Executive Order No. 128, "reconstituting the Committee for the preparation of the National Centennial Celebrations in 1988." It renamed the Committee as the "National Centennial Commission." Appointed Vice-President Laurel as chair. Its duty is to "take charge of the nationwide preparations for the National Celebration of the Philippine Centennial of the Declaration of Philippine Independence and the Inauguration of the Malolos Congress and its existence shall terminate upon the completion of all activities related to the Centennial Celebrations. A corporation named the Philippine Centennial Expo ’98 Corporation (Expocorp) was created. Laurel was among the nine (9) Expocorp incorporators and was elected Expocorp Chief Executive Officer. Senator Coseteng delivered a privilege speech denouncing alleged anomalies in the construction and operation of the Centennial Exposition Project at the Clark Special Economic Zone. The privilege speech was referred to the Blue Ribbon Committee for investigation. President Estrada issued Administrative Order No. 35, creating an ad hoc and independent citizens’ committee to investigate all the facts and circumstances surrounding the Philippine centennial projects. Senator Saguisag was appointed to chair the Committee.



Blue Ribbon Committee filed its report. recommending the prosecution by the Ombudsman/DOJ of Laurel, chair of NCC and of EXPOCORP for violating the rules on public bidding, relative to the award of centennial contracts to AK (Asia Construction & Development Corp.); for exhibiting manifest bias in the issuance of the NTP (Notice to Proceed) to AK to construct the FR (Freedom Ring) even in the absence of a valid contract that has caused material injury to government and for participating in the scheme to preclude audit by COA of the funds infused by the government for the implementation of the said contracts all in violation… of the anti-graft law. The Saguisag Committee issued its own report. It recommended the further investigation by the Ombudsman, and indictment, in proper cases of, Laurel for violations of Section 3(e) of R.A. No. 3019, Section 4(a) in relation to Section 11 of R.A. No. 6713, and Article 217 of the Revised Penal Code. The Bureau of the Office of the Ombudsman. issued its Evaluation Report, recommending: 1. that a formal complaint be filed and preliminary investigation be conducted before the Evaluation and Preliminary Investigation Bureau (EPIB), Office of the Ombudsman against former NCC and EXPOCORP chair Salvador H. Laurel, former EXPOCORP President Teodoro Q. Peña and AK



President Edgardo H. Angeles for violation of Sec. 3(e) and (g) of R.A. No.3019, as amended in relation to PD 1594 and COA Rules and Regulations; 2. That the Fact Finding and Intelligence Bureau of this Office, act as the nominal complainant. Apostol, OIC-Director of the EPIB, directed Laurel to submit his counter-affidavit and those of his witnesses. Laurel filed with the Office of the Ombudsman a Motion to Dismiss questioning the jurisdiction of said office. Ombudsman denied motion to dismiss. EPIB found probable cause to indict respondents LAUREL and PEÑA before the Sandiganbayan for conspiring to violate Section 3(e) of Republic Act No. 3019, in relation to Republic Act No. 1594. Desierto, in his capacity as Ombudsman, approved the resolution with respect to Laurel but dismissed the charge against Peña. Laurel moved for a reconsideration but the motion was denied. Hence this present petition for certiorari. ISSUE: (1) Whether or not Ombudsman has jurisdiction over the case. (2) Whether or EXPOCORP is a private corporation and not a GOCC. (3) Whether or not NCC was not a public office. (4) Whether or not Laurel is not a public officer.



HELD: (1) The Court ruled that the Ombudsman has the power to investigate any malfeasance, misfeasance and non-feasance by a public officer or employee of the government, or of any subdivision, agency or instrumentality thereof, including government-owned or controlled corporations. Neither the Constitution nor the Ombudsman Act of 1989, however, defines who public officers are. A definition of public officers cited in jurisprudence 13 is that provided by Mechem, a recognized authority on the subject: a public office is the right, authority and duty, created and conferred by law, by which, for a given period, either fixed bylaw or enduring at the pleasure of the creating power, an individual is invested with some portion of the sovereign functions of the government, to be exercised by him for the benefit of the public. The individual so invested is a public officer. The characteristics of a public office, according to Mechem, include the delegation of sovereign functions, its creation by law and not by contract, an oath, salary, continuance of the position, scope of duties, and the designation of the position as an office. The Court hold that the NCC performs executive functions. The executive power "is generally defined as the power to enforce and administer the laws. It is the power of carrying the laws into practical operation and enforcing their



due observance." The executive function, therefore, concerns the implementation of the policies as set forth by law. (2) The NCC was precisely created to ensure a more coordinated and synchronized celebration of the Philippine Centennial and wider participation form the government and nongovernment or private organizations and to rationalize the relevance of historical links with other countries and to carry them into effect. E.O. No. 128, reconstituting the Committee for the National Centennial Celebrations in 1998, cited the "need to strengthen the said Committee to ensure a more coordinated and synchronized celebrations of the Philippine Centennial and wider participation from the government and non-government or private organizations." It also referred to the "need to rationalize the relevance of historical links with other countries." (3) and (4) There can hardly be any dispute that the promotion of industrialization and full employment is a fundamental state policy. Clearly, the NCC performs sovereign functions. It is, therefore, a public office, and petitioner, as its Chair, is a public officer. That petitioner allegedly did not receive any compensation during his tenure is of little consequence. A salary is a usual but not a necessary criterion for determining the nature of



the position. It is not conclusive. The salary is a mere incident and forms no part of the office. Where a salary or fees is annexed, the office is provided for it is a naked or honorary office, and is supposed to be accepted merely for the public good. Hence, the office of petitioner as NCC Chair may be characterized as an honorary office, as opposed to a lucrative office or an office of profit, i.e., one to which salary, compensation or fees are attached. But it is a public office, nonetheless. The Court dismissed the petition. De Facto Officers Tayko vs Capistrano Facts The petitioners allege that the respondent judge, previous to this date, was appointed judge of the Court of First Instance of Oriental Negros, to hold office during good behavior and until he should reach the age of 65 years; that he now has reached that age and, therefore, under the provisions of section 148 of the Administrative Code as amended, is disqualified from acting as a judge of the Court of First Instance.



The petitioners further allege that in view of the many election protests and criminal cases for violation of the election law filed in the Court of First Instance of Oriental Negros arising in the Court of First Instance of Oriental Negros arising from the last election of June 5, 1928, the Honorable Sixto de la Costa was duly designated and acted as auxiliary judge of the Province of Oriental Negros; that between the auxiliary judge and the respondent judge herein there was an understanding, and the assignment of the said auxiliary judge was made with this understanding, that the said auxiliary judge so designated would hear and take cognizance of all election protests and criminal actions then pending or to filed arising from the said last general election, and that the respondent Honorable Nicolas Capistrano would try and hear the ordinary cases pending in the said court, but, notwithstanding this understanding or agreement, the respondent judge tried and is still trying to take cognizance of the election protests an criminal actions in said court; that said respondent is neither a judge de jure nor de facto, but that, notwithstanding this fact, he continues to hold the office of judge of the Court of First Instance of Oriental Negros and pretends to be duly qualified and acting judge of the said province; and that he has tried, and continues to try, to act as such judge and that there is reasonable ground to believe that he will



take cognizance of the cases in question unless he be restrained by order of this court. Issue Whether or not the respondent judge is a de facto judge Held The court ruled that the respondent is a de facto judge Briefly defined, a de facto judge is one who exercises the duties of a judicial office under color of an appointment or election thereto. He differs, on the one hand, from a mere usurper who undertakes to act officially without any color of right, and on the other hand, from a judge de jure who is in all respects legally appointed and qualified and whose term of office has not expired. Apart from any constitutional or statutory regulation on the subject there seems to be a general rule of law that an incumbent of an office will hold over after the conclusion of his term until the election and qualification of a successor. When a judge in good faith remains in office after his title has ended, he is a de facto officer. Applying the principles stated to the facts set forth in the petition before us, we cannot escape



the conclusion that, on the assumption that said facts are true, the respondent judge must be considered a judge de facto. His term of office may have expired, but his successor has not been appointed, and as good faith is presumed, he must be regarded as holding over in good faith. The contention of counsel for the petitioners that the auxiliary judge present in the district must be considered the regular judge seems obviously erroneous. In these circumstances the remedy prayed for cannot be granted. "The rightful authority of a judge, in the full exercise of his public judicial function, cannot be questioned by any merely private suitor, nor by any other, excepting in the form especially provided by law. A judge de facto assumes the exercise of a part of the prerogative of sovereignty, and the legality of that assumption is open to the attack of the sovereign power alone. Accordingly, it is a well established principle, dating from the earliest period and repeatedly confirmed by an unbroken current of decisions, that the official acts of a de facto judge are just as valid for all purposes as those of a de jure judge, so far as the public or third persons who are interested therein are concerned.



Rodriguez vs Tan Facts Plaintiff claims that on December 30, 1947, defendant usurped the office of Senator of the Philippines, and from that date until December 1949, he continously collected the salaries, emoluments and privileges attendant to that office amounting to P18,400; that protest having been filed by plaintiff against defendant, the Senate Electoral Tribunal on December 16, 1949, rendered judgment declaring plaintiff to have been duly elected to the office; and that by reason of such usurpation, plaintiff suffered damages in the amount of P35,524.55 for expenses he incurred in prosecuting the protest. Plaintiff claims that, as defendant was found and by final judgment not to have been entitled to the office of Senator, and, as such, he was during the time he discharged that office a mere de facto officer, he should reimbursed to the plaintiff the salaries and emoluments he has received on the following grounds; (1) because the salaries and emoluments follow and are inseparable from legal title to the office and do not depend on whether



the duties of the office are discharged or not; and (2) because such a rule tends to curb election frauds and lessens the danger and frequency of usurpation or instrusion into the office.chanroblesvirtualawlibrary chanrobles virtual law



Defendant, on the other hand, contends that the rule invoked by plaintiff, while sound and plausible cannot be invoked in the present case, since it runs counter to the principle and rule long observed in this jurisdiction to the effect that one who has been elected to an office, and has been proclaimed by the corresponding authority, has a right to assume the office and discharge its functions notwithstanding the protest filed against his election, and as a necessary consequence he has likewise the right to collect and received the salaries and emoluments thereunto appertaining as a compensation for the salaries he has rendered.



ISSUE whether defendant, who has been proclaimed, took the oath of office, and discharged the duties of Senator, can be ordered to reimburse the salaries and emoluments he has received during his incumbency to the plaintiff who has been legally declared elected by the Senate Electoral Tribunal



The Court upheld the point of view of the defendant. There is no question that the defendant acted as a de facto officer during the time he held the office of Senator. He was one of the candidates of the Liberal Party in the elections of November 11, 1947, and was proclaimed as one of those who had been elected by the Commission on Elections, and thereafter he took the oath of office and immediately entered into the performance of the duties of the position. Having been thus duly proclaimed as Senator and having assumed office as required by law, it cannot be disputed that defendant is entitled to the compensation, emoluments and allowances which our Constitution provides for the position (article VI, section 14). This is as it should be. This



is in keeping with the ordinary course of events. This is simple justice. The emolument must go to the person who rendered service unless the contrary is provided. There is no averment in the complaint that he is linked with any irregularity vitiating his election. This is the policy and the rule that has been followed consistently in this jurisdiction in connection with the provisions held by persons who had been elected thereto but were later ousted as a result of an election protest. The right of the persons elected to compensation during their incumbency has always been recognized. We cannot recall of any precedent wherein the contrary rule has been upheld. REGALA v. COURT OF FIRST INSTANCE OF BATAAN No. L-781, November 29, 1946 PABLO, M. A de facto officer is one who is in possession of the office and is discharging its duties under color of authority, and by color of authority is meant that derived from an election or appointment, however irregular or informal, so that the incumbent is not a mere volunteer. If a person appointed to an office is subsequently declared



ineligible therefor, his presumably valid appointment will give him color of title that will confer on him the status of a de facto officer. N.B.: Di ko mahanap yung English translation ng case na ‘to. Ito lang yung nahanap ko na importante. Sensya na. Try ko ulit hanapin. :D Solis v. CA **Pasensya na, mali ‘yung nahanap kong case sa net. Kaya eto na lang ang nilagay ko, parphrase galing sa book: =) Issue: Whether or not a decision is void if promulgated after the judge who rendered it had permanently ceased to be judge of the court where he sat in judgment is void. Held: The Supreme Court declared the judgment void, “for it is now firmly established in our jurisprudence that a decision is void if promulgated after the judge who rendered it had permanently ceased to be judge of the court where he sat in judgment.” To the argument that he should be considered a de facto judge, Justice J.B.L. Reyes said: “The main ground upon which



the Court of Appeals held the contested judgment of the Court of First Instance to be valid is that ‘since the approval of Republic Act 1186, effective 20 June 1954, was not yet publicly ore generally known on 21 June 1954, Judge Leuterio should be considered as a judge de facto of said court and the promulgation of his appealed decision on said date is valid and legally effective.” This is a misapplication of the doctrine laid down in the very case cited by the Court of Appeals. MONROY v. COURT OF APPEALS No. L-23258 . July 1, 1967 BENGZON, J.P., J. FACTS: Petitioner Roberto Monroy was the incumbent Mayor of Navotas, Rizal, when on September 15, 1961, his certificate of candidacy as representative of the first district of Rizal in the forthcoming elections was filed with the Commission on Elections. Three days later, or on September 18, 1961, petitioner filed a letter withdrawing said certificate of candidacy. The Commission on Elections, per resolution, approved the withdrawal. But on September 21, 1961, respondent Felipe del Rosario, then the vicemayor of Navotas, took his oath of office as municipal mayor on the theory that petitioner had forfeited the said office upon his filing of the certificate of candidacy in question.



Upon these facts, the Court of First Instance of Rizal, held in the suit for injunction instituted by petitioner against respondents that (a) the former had ceased to be mayor of Navotas, Rizal, after his certificate of candidacy was filed on September 15, 1961; (b) respondent del Rosario became municipal mayor upon his having assumed office as such on September 21, 1961; (c) petitioner must reimburse, as actual damages, the salaries to which respondent was entitled as Mayor from September 21, 1961 up to the time he can reassume said office; and (d) petitioner must pay respondent P1,000.00 as moral damages. This judgment was, on appeal by petitioner to the Court of Appeals, affirmed in toto except for the award of moral damages which was eliminated. The same Court reaffirmed its stand upon petitioner's filing a motion to reconsider. Hence, this petition for certiorari to review the ruling of the Court of Appeals. The present case for injunction and quo warranto involves the forfeiture of the office of municipal mayor by the incumbent occupant thereof and the claim to that office by the vicemayor because of the operation of Sec. 27 of the Rev. Election Code. The established precedent invoked in the Rodriguez case cannot therefore be applied in this case.



ISSUE: Whether or not a rightful incumbent may recover salary received by the de facto officer. HELD: The Court ruled that it is the general rule then, i.e., "that the rightful incumbent of a public office may recover from an officer de facto the salary received by the latter during the time of his wrongful tenure, even though he entered into the office in good faith and under color of title" that applies in the present case. The resulting hardship occasioned by the operation of this rule to the de facto officer who did actual work is recognized; but it is far more cogently acknowledged that the de facto doctrine has been formulated, not for the protection of the de facto officer principally, but rather for the protection of the public and individuals who get involved in the official acts of persons discharging the duties of an office without being lawful officers. The question of compensation involves different principles and concepts however. Here, it is possession of title, not of the office, that is decisive. A de facto officer, not having good title, takes the salaries at his risk and must therefore account to the de jure officer for whatever amount of salary he received during the period of his wrongful retention of the public office. Wherefore, finding no error in the judgment appealed from, the same is, as it is hereby, affirmed in toto. Costs against petitioner.



Menzon v. Petilla Facts: On February 16, 1988, by virtue of the fact that no Governor had been proclaimed in the province of Leyte, the Secretary of Local Government Luis Santos designated the Vice-Governor, Leopoldo E. Petilla as Acting Governor of Leyte. On March 25, 1988 the petitioner Aurelio D. Menzon, a senior member of the Sangguniang Panlalawigan was also designated by Secretary Luis Santos to act as the Vice-Governor for the province of Leyte. The petitioner took his oath of office. On May 29, 1989, the Provincial Administrator, Tente U. Quintero inquired from the Undersecretary of the Department of Local Government, Jacinto T. Rubillar, Jr., as to the legality of the appointment of the petitioner to act as the Vice-Governor of Leyte. In his reply letter dated June 22, 1989, Undersecretary Jacinto T. Rubillar, Jr. stated that since B.P. 337 has no provision relating to succession in the Office of the Vice-Governor in case of a temporary vacancy, the appointment of the petitioner as the temporary Vice- Governor is not necessary since the Vice-Governor who is temporarily performing the functions of the Governor, could concurrently assume the functions of both offices. The Sangguniang Panlalawigan, in a special session held on July 7,



1989, issued Resolution No. 505 where it held invalid the appointment of the petitioner as acting Vice-Governor of Leyte. Issue: Whether or not s de facto officer has a right to emoluments while discharging the duties of office of Vice-Governor. Held: The Supreme Court , in sustaining a de facto officer’s right to emoluments while actually discharging the duties of the office of ViceGovernor, declared “In view of the foregoing, the petitioner's right to be paid the salary attached to the Office of the Vice Governor is indubitable. There is no denying that the petitioner assumed the Office of the Vice-Governor under color of a known appointment. As revealed by the records, the petitioner was appointed by no less than the alter ego of the President, the Secretary of Local Government, after which he took his oath of office before Senator Alberto Romulo in the Office of Department of Local Government Regional Director Res Salvatierra. Concededly, the appointment has the color of validity. The respondents themselves acknowledged the validity of the petitioner's appointment and dealt with him as such. It was only when the



controversial Resolution No. 505 was passed by the same persons who recognized him as the acting Vice-Governor that the validity of the appointment of the petitioner was made an issue and the recognition withdrawn. The petitioner exercised the duties attached to the Office of the Vice-Governor. He was acclaimed as such by the people of Leyte. Upon the principle of public policy on which the de facto doctrine is based and basic considerations of justice, it would be highly iniquitous to now deny him the salary due him for the services he actually rendered as the acting Vice-Governor of the province of Leyte



24 Bacurio.Patron.Tolentino.
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