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Short Description

law notes...



Description


FEMA, 1999



N.K.SINGH



011-65568595



Foreign Exchange Management Act,1999



(Coverage- Approx. 6 to 8 marks)



Definitions: Sec.2 Authorised Person



1.1



Authorised Person means an authorized dealer,



Sec.2(c)



money changer, off-shore banking unit or any other person for the time being authorized under Sec.10(1) to deal in Foreign Exchange or foreign securities;



Authorised person



Authorized Dealer, i.eBanks, FIs, etc. Two Works:A. to maintain Forex A/c. B. Buy& Sale Forex.



Money Changer, One Work:- to buy and sale Forex.



Off-shore banking unit



Person authorized U/S 10(1) of FEMA.



and



Restricted Money Changer, i.e He can only buy Forex and then surrender it to AD



Full Fledged Money Changer, i.e He can buy and sale Forex



Branch of Bank Situated in SEZ



Three idiots of FEMA.



Current Account Transaction



Authorized Person.



Capital Account Transact



FEMA, 1999 d) Capital Account Transaction Sec.2(e)
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Capital Account Transaction means a transaction which alters the assets or liabilities, including contingent liabilities, outside India of PRI or



assets or liabilities in India of Person Resident Outside India, AND Includes transactions referred to in Section 6(3); Current Account Current Account Transaction Transaction. Means a transaction other than a capital account transaction Sec.2(j) AND includes:payment due in connection with foreign trade, other current business, services, and short-term banking and credit facilities in the ordinary course of business, payments due as interest on loans and as net income from investments, remittances for living expenses of parents, spouse and children residing abroad, expenses in connection with foreign travel, education and medical care of parents, spouse and children; Currency Sec.2(h)



Foreign Currency Indian Currency



Currency includes all currency notes, postal notes, postal orders, money orders, cheques, drafts, travelers cheques, letters of credit, bills of exchange and promissory notes, credit cards or such other similar instruments, as may be notified by the RBI; Foreign Currency means any currency other than Indian currency; Sec.2(m) Indian Currency means currency which is expressed or drawn in Indian rupees but does not include special bank notes and special one rupee notes issued under section 28 A of the RBI Act.



1.2
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Foreign exchange means foreign currency and includes: deposits, credits and balances payable in any foreign currency. drafts, travelers cheques, letters of credit or Bills of Exchange------expressed or drawn in Indian currency but payable in any foreign currency, drafts, travelers cheques, letters of credit or Bills of Exchange-----drawn by banks, institutions, or persons outside India, but payable in Indian currency.



Foreign Security Foreign Security means any security, in the form of shares, stocks, Sec.2(o) bonds, debentures or any other instrument denominated or expressed in foreign currency and includes securities expressed in foreign currency, but where redemption or any form of such as interest or dividend is payable in Indian currency. Security Security means shares, stocks, bonds and debentures, Government Sec.2 (Za) securities, savings certificates, deposit receipts in respect of deposits of securities and units of the Unit Trust of India or of any mutual fund and includes certificates of title to securities, but doesn’t include Promissory Notes or Bills of Exchange. Person Sec.2(u)



Person includes: an individual,  Hindu undivided family,  a company,  a firm,  an association of persons or a body of individuals, whether incorporated or not,  every artificial judicial person, not falling within any of the preceding sub- clauses, and  any agency, office or branch owned or controlled by such person;



1.3
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1.4



Person resident in India (PRI) Sec.2 (v) For Individual A person residing in India for more than 182 days during the course of the preceding financial year but does not include–



(A) a person who has gone out of India or who stays outside India (a)for or on taking up employment outside India, or (b)for carrying on a business or vocation outside, India, or 9(c) for any other purpose, in such circumstances as would indicate his intention to stay outside India for an uncertain period



(B) a person who has come to or stay in India, in either case , otherwise than a) for or on taking up employment in India, or b) for carrying on a business or vocation in, India, or c) for any other purpose, in such circumstances as would indicate his intention to stay in India for



Person resident in India (PRI) any person or body corporate registered or incorporated in India,



an office, branch or agency in India owned or controlled by a Person Resident Outside India



for others



an office, branch or agency outside India owned or controlled by a PRI.



'Person resident outside India' means a person who is not resident in India. Section 2(w), Q.1. Mr. A had resided in India during the FY 2011-2012 far less than 183 days. He had come to India on an April, 1, 2012 for employment. What would be his residential status during the FY 2012-13? Courtesy- Study material of ICAI Ans. No. of days of Previous F/Y Financial Year Residential Status Stay in F/Y 2012-13 PROI Less than 183 2011-2012 days Mr. A had come to India far taking up employment. However, during the FY 2012-13, he was in India far less than 183 days. Since he has not fulfilled the condition of staying in India far more than 182 days, he cannot be considered as PRI during the FY 2012-13 notwithstanding the purpose or duration of his stay.
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1.5



Now Commentary. An Individual has to satisfy the following conditions for being PRI 1. The Individual shall be residing in India for at least 183 days during the preceding financial year. 2. The Individual shall be residing in India for at least 183 days during the preceding financial year for any one of the three following reasons. (a)



for or on taking up employment in India, or



(b) for carrying on a business or vocation in, India, or (c) for any other purpose, in such circumstances as would indicate his intention to stay in India for an uncertain period; 3. The Individual shall NOT go out of India for any residing in India for at least 183 days during the preceding financial year for any one of the three following reasons. (a) for or on taking up employment outside India, or (b) for carrying on a business or vocation outside, India, or (c) for any other purpose, in such circumstances as would indicate his intention to stay outside India for an uncertain period Conditions (1) has to be satisfied in preceding financial year. Conditions (2) and (3) has to be satisfied in preceding financial year and also in financial year.



Ek hi financial year me ek person PRI bhi ho sakta ha and PROI bhi ho sakta ha…. Aur phir se PRI bhi ho sakta ha….



(2)



Mr. X had resided in India during the FY 1999-2000 far less than 183 days. He had come to India on April 1, 2000 for business. He intends to leave the business on April 30, 2001 and leave India on June 30, 2001. What would be his residential status during the FY 2000-01 and during 2001-02 upto the date of his departure? Courtesy- Study material of ICAI No. of days of Previous F/Y Stay in F/Y Less than 183 1999-00 days More than 182 2000-01 days



Financial Year



Residential Status



2000-01



PROI



2001-02



Till 30th June-PRI After that PROI
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Mr. X cannot be considered 'PRI' during the FY 2000-01, because his day of stay is less than 183 days in the preceding financial year. As regards FY 2001-02, MR. X had been in India in the preceding FY (2000-01) for a period exceeding 182 days. Accordingly, he would be 'resident' in India during FY 2001-02. However, if he leaves India for the purpose of taking up employment or business, Vocation outside India, or for any other purpose as would indicate his intention to stay outside India for an uncertain period, he would cease to be PRI form the date of his departure. In the given situation Mr. X has left India as on 30th June 2001, showing his intension to permanently settle outside India, Hence till 30th June 2001 he is PRI and after that he would become PROI. Answer would not be different even if MR. X is a foreign citizen, Q. (3) Mr. Z had resided in India during the FY 1999-2000. He left India on 1st August, 2000 for United Stated for pursuing higher studies for 3 years. What would be his residential status during FY 2000 -0l and during 2001-02? Courtesy- Study material of ICAI Ans. No. of days of Previous F/Y Financial Year Residential Status Stay in F/Y PRI 2000-01 More than 182 1999-00 days 2001-02 PROI Less than 183 2000-01 days Mr. Z had resided in India during FY 1999-2000 for more than 182 days. Further, he has gone to USA for higher studies. In other words, he has not gone out of, or stayed outside India for or on taking up employment, or for carrying an business or any other purpose, in not circumstances as would indicate his intention to stay outside India for an uncertain period. Accordingly he would be 'PRI' during the FY 2000-01. For the FY 2001-02, he would not have been in India in the preceding FY (2000-01) for period exceeding 182 days. Accordingly, he would not be 'PRI' during the FY 2001-02. Q. (4) Toy is an Japanese company having several business units all over the world. It has a robotic Unit with its head quarter in Mumbai and has a branch in Singapore. Headquarter at Mumbai controls the branch of robotic unit. What would be the residential status of robotic unit in Mumbai and that of the Singapore branch? Courtesy- Study material of ICAI ANS. TOY Japanese Company Registered outside India PROI Head quarter in Mumbai PRI an office, branch or of TOY agency in India owned or controlled by a Person Resident Outside India



FEMA, 1999 Branch TOY



N.K.SINGH of



in Singapore (Controlled by Mumbai Branch
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an office, branch or agency outside India owned or controlled by a PRI.



1.7 PRI



Toy being an Japanese company would be a Person Resident Outside India. [Sec 2(w)]. Section 2(u) defines, 'person' Under clause (viii) thereof person would include any agency, office or branch owned or controlled by such person'. The term such person appears to refer to a person who is included in clauses (i) to (vi). Accordingly robotic unit in Mumbai, being a branch of a company, would be a 'person'. Section 2(v) defines 'PRI'. Under clause (iii) thereof 'PRI' would include an office, branch or agency in India owned or controlled by a PRO I. Robotic unit in Mumbai owned or controlled by a Person Resident Outside India, would be 'PRI'. (5) Miss in an air-hostess with the British Airways. She flies for 12 days in a month and thereafter a break for 18 days. During the break, she is accommodated of 'base' which is normally the city where the airways is headquarter. However, for security considerations, she was based at Mumbai. During the FY, she was accommodated at Mumbai for more than 182 days. What would be her residential status under FEMA? Courtesy- Study material of ICAI Ans. Miss stayed in India at Mumbai ' base' for more than 182 days in the preceding FY. The issue here is whether staying can be considered to 'residing'. While the FERA emphasized 'stay', FEMA emphasizes 'residing'. 'Stay' is a physical attribute, while 'residing' denotes permanency. Thus, while Miss may have stayed in India for more than 182 days, but it is doubtful whether she can be said to have resided in India for more than 182 days. Further, under section 2(v) (b) (a), she would become resident only if she has come to or stayed in India for employment. It would be doubtful and debatable, whether by staying at Mumbai base during the break, Miss can be said to have come to a stayed in India for or on taking up employment. Hence Miss would continue to be non-resident. 6. Examine whether the following branches can be considered as a 'Person resident in India' under Foreign Exchange Management Act, 1999: (i) ABC Limited, a company incorporated in India Established a branch at London on 1st January, 2003. (ii) XYZ, a foreign company established a branch at New Delhi on 1st January, 2003. The branch at New Delhi controls a branch at Colombo 2003-May Ans.:-Establishment Residential Status Reasons ABC Limited PRI 1 Branch of ABC Ltd at PRI 2



London XYZ, a foreign company Branch of XYZ at Delhi. Branch of XYZ at Colombo



PROI PRI PRI



FEMA, 1999 7.
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1.8



Printex Computer' is a Singapore based company having several business units all over the world. It has a unit for manufacturing computer printers with its headquarters in Pune. It has a Branch in Dubai, which is controlled by the Headquarters in Pune. What would be the residential status under FEMA, 1999 of printer units of Pune and that of Dubai branch? 2002-May. Establishment Printex Computer' is a Singapore headquarters in Pune Branch in Dubai



Residential Status PROI



Reasons



PRI PRI



Regulation and Management of Foreign Exchange Dealing Foreign exchange etc. (Sec.3). Save as otherwise provided in this Act, rules or regulations made there under, or with the general or special permission of the RBI, no person shall– a) Deal in or transfer any foreign Exchange or foreign security with any person not being an authorized person; b) Make any payment to or for the credit of any Person Resident Outside India in any manner; c) Receive otherwise through an authorized person any payment by order or on behalf of any Person Resident Outside India in any manner. Following transactions are contravention.



☺receiving through an authorised person any payment by order or on behalf of a nonresident without a corresponding inward remittance from any place outside India. d) Enter into any financial transaction in India as consideration for or in association with acquisition or creation or transfer of a right to acquire, any asset outside India by any person.
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1.9



Example of Hawala Transaction Example-1



Hawala Peddler-1 in Dubai Black money



Don in Dubai



Call



Hawala Peddler-2 In India



it is necessary that when a person receives a payment without corresponding inward remittance, then he shall be deemed to have received the payment, otherwise than through an authorised person.



Deliver Indian currency



Don in India



Example-2



Hawala Peddler-1



Call



Deliver currency



Don in Dubai



Hawala Peddler-1 Black Money



In case, any payment is received outside India without corresponding inward remittance, then the recipient shall be deemed to have violated the provisions of FEMA.



Don in India
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Now Commentary. Reserve Bank has granted general permission General to any person to receive any payment made in rupees by order or on behalf of a Permission granted by person resident outside India during his stay in India by converting the foreign exchange into rupees by sale to an RBI. authorised person, ♦ Made by means of a cheque drawn on a bank outside India or a bank draft or travellers cheques issued outside India or made in foreign currency notes directly, from out of India provided the cheques, drafts or foreign currency is sold to an authorised person within 7 days of its receipt; ♦ By means of a postal order or postal money order issued by a post office outside India; Hospitality for PROI



Reserve Bank has also granted general permission to a person resident in India To pay expenses of hospitality of a person visiting India If PROI is on a visit to India, then a PRI may pay expenses for Boarding, lodging etc. of PROI;



Purchase of If PROI purchase gold or silver in any form from outside India. gold or silver • Import is made in accordance with Foreign Trade (Development and Regulation) Act. • a PRI may make payment for such gold or silver by way of a crossed cheque or a draft General permission has also been granted to a company in India to make payment General of Permission sitting fees or granted to commission or company remuneration or travel expenses to and from or within India to its whole time director who is on a visit to India for company's work subject to the terms and conditions mentioned elsewhere in the notification.



Holding of foreign exchange etc. (Sec.4) Save as otherwise provided in this Act, rules or regulations made there under, or with the general or special permission of the RBI, no Person Resident of India shall acquire, hold, own possess or transfer any foreign Exchange, foreign security or any immovable property situated outside India.
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CURRENT ACCOUNT TRANSACTIONS (SEC.5). 1.



Any person may sell or draw foreign Exchange to or form an authorized person if such sale or drawl is a Current Account Transaction



2.



However, the Central Government may, in public interest and in consultation with the RBI, impose such reasonable restrictions for Current Account Transactions as may be prescribed.



Foreign Exchange Management (Current Account Transactions)Rules, 2000 Prohibition on drawl of Foreign Exchange.



Drawl of foreign exchange by any person for the following purpose is prohibited, namely: (a) a transaction specified in the Schedule I: or (b) a travel to Nepal and/or Bhutan; or (c) a transaction with a person resident in Nepal or Bhutan (Provided that it may be exempted by RBI subject to such terms and conditions as it may consider necessary to stipulate by special or general order).



Prior approval of Government of India.



No person shall draw foreign exchange for a transaction included in the Schedule II without prior approval of the Government of India:



Prior approval of RBI.



No person shall draw foreign exchange for a transaction included in the Schedule III without prior approval of the RBI:



Provided that this Rule shall not apply where the payment is made out of funds held in Resident Foreign currency Account and Exchange Earner Foreign currency Account of the remitter.



Provided that this Rule shall not apply where the payment is made out of funds held in Resident Foreign currency Account and Exchange Earner Foreign currency Account of the remitter.
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Sec 5 -CuAT



However, CG may on consultation with RBI, make rules to Prohibit, regulate or control CuATs FEM (CuAT) Rules



Normally CuATs are free Any Person can draw or sell forex to AP for CuATs



FEM



Prohibited CuATs



Visit to Nepal & Bhutan



Transaction requiring Prior approval of CG Sch-II



Any transactions with a person resident in Nepal & Bhutan



Sch. I



Transaction requiring Prior approval of RBI



No approval Required if the payment is made out of funds held in



Schedule I 1. Remittance out of lottery winnings. 2. Remittance of income from racing/riding, etc., or any other hobby. 3. Remittance for purchase of lottery tickets, banned/prescribed magazines, football pools, sweepstakes etc. 4. Payment of commission on exports made towards equity investment in Joint Venture / Wholly owned subsidiary abroad of Indian companies. 5. Remittance of dividend by any company to which the requirement of dividend balancing is applicable. 6. Payment of commission on exports under Rupee State Credit Route. 7. Payment related to “Call Back Services” of telephones. 8. Remittance of interest income on funds held in Non-resident Special Rupee Scheme A/C.
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Now commentary 'Call back services'---Payment related to 'Call back services' of telephones----some overseas communication organizations offer 'call back services' i.e. where the receiver of call has to make payment. In such cases as per Indian Telegraph Rules, a subscriber has to make all payments in respect of call charges made or received by his telephone to telegraph authorities only. Hence, such remittance in respect of call back charges to overseas organizations is not permissible unless they are licensed/ authorised by the Department of Telecommunications. In view of this, the Rule prohibits drawal of foreign exchange for 'call back services'. Schedule II Purpose of Remittance 1.



Cultural Tours



2. Advertisement in foreign print media for the purposes other than promotion of tourism,



foreign investments and international bidding (exceeding US$ 10,000) by a State Government and its PSUs. 3. Remittance of freight of vessel charted by a PSU 4. Payment of import by a Govt. Department or a PSU on C.I.F. basis other than F.O.B or



F.A.S Basis 5. Multi-modal transport operators making remittance to their agents abroad 6. Remittance of hiring charges of transponders by



a. T.V channel b. Internet service provider. 7. Remittance of container detention charges exceeding the rate prescribed by Director



General of Shipping 8. Remittances under technical collaboration agreements where payment of royalty exceeds



5% on local sales and 8% on exports and lump sum payment exceeds US $ 2 millionOmitted 9. Remittance of prize money/sponsorship of sports activity abroad by a person other than



International/National/State Level sports bodies, if the amount involved exceeds US $ 100,000 10. Payment for securing Insurance for health from a company abroad—omitted 11. Remittance for membership of Protection and indemnity Club



Now Commentary. Approval shall be required in such cases even though remittance is made out of the funds held in EEFC A/C, in case of item no.11. Drawl means Drawl of Foreign Exchange from an authorised person and includes opening of letter of credit or use of international Credit card or international debit card or ATM Card or anything by whatever name called which have the effect of creating foreign exchange Liability.
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SCHEDULE III Transactions



Prescribed Limit



Private Visits



Release of exchange exceeding US$ 10,000 or its equivalent in one financial year for one or more private visits to any country (except Nepal and Bhutan). Gift remittance exceeding US$ 5,000 per financial year per remitter or donor other than resident individual; Donation exceeding US$ 5,000 per financial year per remitter or donor other than resident individual; Donations by corporate, exceeding one per cent of their foreign exchange earnings during the previous three financial years or US$ 5,000,000, whichever is less, for,(a) creation of Chairs in reputed educational institutes; (b) to funds (not being an investment fund) promoted by educational institutes; and (c) to a technical institution or body or association in the field of activity of the donor company. Exchange facilities exceeding US $ 100,000 for persons going abroad for employment.



Gift Donation



Exchange facilities



Exchange facilities for emigration exceeding US $ 100,000 or amount prescribed by country of emigration. Remittance for maintenance of close relatives abroad, Remittance (i) exceeding net salary (after deduction of taxes, contribution to provident fund and for maintenance other deductions) of a person who is resident but not permanently resident in India of close and— (a) is a citizen of a foreign State other than Pakistan; or relatives (b) is a citizen of India, who is on deputation to the office or branch or abroad subsidiary or joint venture in India of such foreign company, (ii) exceeding US$ 100,000 per year per recipient, in all other cases. Explanation : For the purpose of this item, a person resident in India on account of his employment or deputation of a specified duration (irrespective of length thereof) or for a specific job or assignment, the duration of which does not exceed three years, is a resident but not permanently resident. Emigration
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Specified Visit



Medical treatment
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Release of foreign exchange, exceeding US $ 25,000 to a person, irrespective of period of stay, for business travel, or attending a Conference or specialised training or for maintenance expenses of a patient going abroad for medical treatment or check-up abroad, or for accompanying as attendant to a patient going abroad for medical treatment/check-up. Release of exchange for meeting expenses for medical treatment abroad exceeding the estimate from the doctor in India or hospital/doctor abroad. AD may release foreign Exchange upto US$100,000 or its equivalent for medical treatment abroad, without insisting on any estimate from a hospital/ Doctor on the basis of declaration from the applicant that he is buying exchange for medical treatment abroad.



Release of exchange for studies abroad exceeding the estimates from the institution abroad or US $ 100,000] [per academic year], whichever is higher. Commission, per transaction, to agents abroad for sale of residential flats or Commission commercial plots in India exceeding US $ 25,000 or 5% of the inward remittance whichever is more. Remittances exceeding US$ 10,000,000 per project, for any consultancy services in Consultancy respect of infrastructure projects and US$ 1,000,000 per project for other Services consultancy services procured from outside India. Explanation : For the purposes of this item number 'infrastructure project' is those related to (i) Power, (ii) Telecommunication, (iii) Railways, (iv) Roads including bridges, (v) Sea port and airport, (vi) Industrial parks, and (vii) Urban infrastructure (water supply, sanitation and sewage). Remittance exceeding 5% of the investment brought in India or US $1,00,000 pre whichever is higher, by an entity in India by way of reimbursement of pre incorporatio incorporation expenses. n expenses. Studies abroad
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CAPITAL ACCOUNT TRANSACTIONS (SEC.6) 1. Subject to the provisions of Sub-Section (2), any person may sell or draw foreign Exchange to or from an authorized person for a capital account transaction. 2. RBI may, in consultation with the Central Government, specify– a. any class or classes of capital account transactions which are permissible; b. the limit up to which foreign Exchange shall be admissible for such transactions. 3. RBI may, by regulations prohibit, restrict or regulate the following:– a. transfer or issue of any foreign security by a PRI b. transfer or issue of any security by a Person Resident Outside India c. transfer or issue of any security or foreign security by any branch, office of agency in India of a Person Resident Outside India d. any borrowing or lending in foreign Exchange or by whatever name called; e. any borrowing or lending in rupees or by whatever name called between a PRI and Person Resident Outside India. f. deposits between PRI and Person Resident Outside India. g. export, import or holding of currency or currency notes; h. transfer of immovable property outside India, other than a lease not exceeding five years, by a PRI; i.



acquisition or transfer of immovable property in India, other than a lease not exceeding five years, by a Person Resident Outside India.



j.



giving of a guarantee or surety in respect of any debt, obligation or other liability incurred,– (i) by a PRI and owed to a Person Resident Outside India; or (ii) by a Person Resident Outside India.
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Two exceptions



Exemption For PROI. Sec.6(5)



Exemption For PRI. Sec.6(4)



A PRI may hold, own, transfer or invest in foreign currency, foreign security or any immovable property situated outside India if such currency, security or property was acquired, held or owned by such PRI when he was resident outside India or inherited from a Person Resident Outside India.



A Person Resident Outside India may hold, own, transfer or invest in Indian currency, security or any immovable property situated in India if such currency, or property was acquired, held or owned by such person when he was PRI or inherited from a PRI.



CAT Sec.6



Any Person may sell or draw forex to or from an A.P for a permissible CAT. [Sec 6 (1)] RBI may in Consultation with CG make regulations to specify the list of permissible CATs [Sec 6 (2)]



Prohibited CATs.



RBI may make regulation to Prohibit restrict or regulate establishment in India of a branch office by PROI. FEM (Permissible CATs) Reg.2000)



Permissible CATs for PRI Sch-I



Permissible CATs for PROIs Sch-II



6)RBI’s Power to regulate the establishment of office in India (Sub-Section.6) Without prejudice to the provisions of this section, the RBI may by regulation prohibit, restrict, or regulate establishment in India of a branch, office or other place of business by a Person Resident Outside India for carrying on any activity relating to such branch, office or other place of business.
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Foreign Exchange Management ( Permissible Capital Account Transactions)Regulation, 2000 Permissible Capital Account Transactions (1) CATs of a person may be classified under the following heads, namely :– (A) transactions, specified in Schedule I, of a PRI. (B)



transactions, specified in Schedule II, of a Person Resident Outside India.



(2) Subject to the provisions of the Act or the rules or regulations or direction or orders made or issued there under, any person may sell or draw foreign exchange to or form an Authorised Person for a CAT specified in the Schedules: Provided that the transaction is within the limit, if any specified in the regulations relevant to the transaction. Prohibition. Save as otherwise provided in the Act, rules or regulations made there under, (a) no person shall undertake or sell or draw foreign exchange to or form an Authorised Person for any CAT, (b) no Person Resident Outside India shall make investment in India, in any form, in any company or partnership firm or proprietary concern or any entity, whether incorporated or not, which is engaged or proposes to engage – (i)



in the business of chit fund, or



(ii)



as Nidhi Company, or



(iii) in agricultural or plantation activities, or (iv) in real estate business, or construction of farm houses, or (v) in trading in Transferable Development Rights (TDRs). Now Commentary For the purpose of this regulation, “real estate business” shall not include development of townships, construction of residential/commercial premises, roads or bridges. Transferable Development Rights means certificate issued in respect category of land acquired for public purpose either by Central Government or SG in consideration of surrender of land by the owner without monetary compensation, which are transferable in part or whole. Method of payment for investment--- The payment for investment shall be made by remittance from abroad through normal banking channels or by debit to an account of the investor maintained with an Authorised Person in accordance with the regulations made by the RBI under the Act. Declaration to be furnished-- Every person selling or drawing foreign exchange to or from an Authorised Person for a CAT shall furnish to the RBI, a declaration in the form and within the time specified in the regulations relevant to the transaction.
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Permissible CATs SCHEDULE -I



SCHEDULE –II



Classes of CATs Permissible to PRI



Classes of CATs Permissible to PROI



(a) Investment in India by a Person b. Foreign currency loans raised in India and Resident Outside India, that is to say, I. issue of security by a body corporate or abroad by a PRI. an entity in India and investment therein c. Transfer of immovable property outside India by a Person Resident Outside India; and by a PRI. a. Investment by a PRI in foreign securities.



d. Guarantees issued by a PRI in favour of a II. investment by way of contribution by a Person Resident Outside India to the Person Resident Outside India. capital of a firm or a proprietorship e. Export, import and holding of concern or an association of persons in currency/currency notes. India. f. Loans and overdrafts (borrowings) by a PRI (b) Acquisition and transfer of immovable from a Person Resident Outside India. property in India by a Person Resident g. Maintenance of foreign currency accounts in Outside India. India and outside India by a PRI. (c) Guarantee by a Person Resident outside h. Taking out of insurance policy by a PRI from an India in favour of, or on behalf of, a insurance company outside India. PRI. i. Loans and overdrafts by a PRI to a Person (d) Import and export of currency/currency Resident Outside India. notes into/from India by a Person j. Remittance outside India of capital assets of a Resident Outside India. PRI. (e) Deposits between a PRI and a Person k. Sale and purchase of foreign exchange Resident Outside India. derivatives in India and abroad and commodity (f) Foreign currency accounts in India of a derivatives abroad by a PRI. Person Resident Outside India. (g) Remittance outside India of capital assets in India of a Person Resident Outside India. Q.8. Examine whether the following transactions are permissible under FEMA. (i) Payment of remuneration to foreign technician. (ii) Remittance of dividend to non-residents. 2003-Nov. State also the Procedures to be followed with regard to payment of dividend to non residents. Ans. (i) Salary payable to a foreign technician is a current account transaction. As per Section 5 of FEMA, any person can sell or draw foreign exchange to or from Authorized person if such sale or drawl is a current account transaction and reasonable restrictions on current account transaction can be imposed by the Central Government in public interest, in consultation with RBI. Hence, all current account transaction are free, unless specifically restricted by the Central Government. Hiring of foreign nationals as technician is
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permissible without any restrictions. There is no ceiling on salary, which can be paid as per contract. Their salary can be remitted abroad, after tax deducted at source. (ii) Remittance of dividend: Since remittances of dividend on investment are current account transaction, these are permitted without restrictions, if the shares were issued as per guidelines/regulations/permission. Dividend is restricted only when permission for issue of shares to non-residents was granted with condition for dividend balancing. Q.9. Mr. Ram, a citizen of India, left India for employment in U.S.A. on 1st June, 2002. Mr. Ram purchased a flat at New Delhi for Rs. 15 lakhs in September, 2003. His brother, Mr. Gopal employed in New Delhi, also purchased a flat in the same building in September, 2003 for Rs.15 lakhs. Mr. Gopal's flat was financed by a loan from a Housing Finance Company and the loan was guaranteed by Mr. Ram. Examine with reference to the provisions of Foreign Exchange Management Act, 1999 whether purchase of flat and guarantee by Mr. Ram are Capital Account transactions and whether these transactions are permissible Ans. Section 2( e) of FEMA, 1999 states that 'capital account transactions' means (a) transaction which alters the assets or liabilities, including contingent liabilities, outside India of persons resident in India (b) a transaction which alters assets or liabilities in India of persons resident outside India and includes transactions referred to in Section 6(3) According to the definition, a transaction which alters the contingent liability will be considered as capital account transaction in the case of person resident in India, but it is not so in the case of person resident outside India. Guarantee will be considered as a capital account transaction in the following cases: (1) Guarantee in respect of any debt, obligation or other liability incurred by a person resident in India and owed to a person resident outside India. (2) Guarantee in respect of any liability, debt or other obligation incurred by a person resident outside India, In this case, Mr. Ram a resident outside India gives a guarantee in respect of a debt incurred by a person resident in India and owed to a person resident in India. Hence, it would appear that guarantee by Mr. Ram cannot be considered as a capital account transaction within the meaning of Section 2(e), particularly because it is a contingent liability. All capital account transactions are prohibited unless specifically permitted; RBI is empowered to issue regulations in this regard [Section 6(3)]. Permissible capital account transactions by person resident outside India are given in Schedule II to Foreign Exchange Management (Permissible Capital Account Transactions) Regulations, 2000. According to the said regulations both the purchase of immovable property by Mr. Ram and guarantee by Mr. Ram are permissible. Q.10. Explain the meaning of the term "Current Account Transaction" and the right of a citizen to obtain Foreign Exchange under the Foreign Exchange Management Act, 1999. 200l-May Ans- The term "current account transaction" is defined in Section 2( j)of Foreign Exchange Management Act, 1999. It means a transaction other than a capital account transaction and
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includes: (i) Payments due in connection with foreign trade in the ordinary course of business. (ii) Payments due as interest on loans and as net income from investments. (iii) Remittances for living expenses of parents, spouse and children residing abroad, (iv) Expenses in connection with foreign travel education and medical care of parents, spouse and children. According to Section 5 of FEMA, 1999 any citizen may sell or draw foreign exchange to or from an authorised person if such sale pr drawl is a current account transaction. Provided that the Central Government may in public interest and in consultation with the Reserve Bank, impose such reasonable restrictions for current account transactions as may be prescribed. Further, any person may sell or draw foreign exchange to or from an authorised person for a capital account transaction subject to the provisions of Section 6 (2). Q.11. Mr. G., an Indian national desires to obtain Foreign Exchange on current account transaction for the following purposes: (i) Commission on exports made towards equity investment in wholly owned subsidiary abroad of an Indian Company. (ii) Remittance of hiring charges of transponder. (iii) Remittance for use of trade mark in India. Advise G whether he can obtain Foreign Exchange and, if so under what conditions? 200l-Nov Ans. i. Drawl of foreign exchange for Payment of commission on exports made towards equity investment in wholly owned subsidiary abroad of an Indian company, is prohibited science it is an item concerned in Schedule-l of FEM (Current Account Transactions) Rules, 2000. II. Drawl of foreign exchange for remittance of hiring charges of transponder, can be made with the prior approval of the Central Government science it is an item specified in Schedule-II of FEM (Current Account Transactions) Rules, 2000. However approval of CG is not required if payment is made through RFC or EEFC Account. III. So far as remittance for use of Trademark in India is concerned, the foreign exchange can be obtained without any permission of the Reserve Bank of India or Central Government., because it does not fall in any of the Schedules. Q.12. Mr. Atul, an Indian National desires to obtain foreign exchange for the following purposes: a) Remittance of US Dollar 10,000 for payment for goods purchased from a party situated in Nepal. b) US Dollar 10,000 for remitting as commission to his agent in USA for sale of commercial plot situated near Bangalore, consideration in respect of which was received by Mr. Atul by way of foreign currency inward remittance amounting to US Dollar 1,00,000. Advise him, if he can get the Foreign Exchange and under what conditions. [CA. (Final) May, 2007] Ans. (a) Vide its notification No. GSR (404(E) dated 3.5.2000, RBI has w.e.f. 1st June 2000 permitted transactions entered in Indian rupees by or with a person who is citizen of India, Nepal or Bhutan resident in Nepal or Bhutan. Payment in foreign exchange is not allowed. (b) Rule 5 of the FEMA (Current Account Transactions) Rules, 2000 read along with Schedule III
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provides that no person can draw foreign exchange for certain transactions without the RBI's approval. However, besides other permissible transactions, RBI's approval is not needed for payment of commission to agents abroad for sale of residential plots/commercial plots in India not exceeding $ 25,000 or 5 per cent of the inward remittance, whichever is more. Thus, in the given case remittance of US Dollar 10,000 shall be permissible without approval of the RBI. Q. 13. Mr. Kale, an Indian national desires to obtain foreign exchange for the following purposes: a. Remittance of US Dollar 50,000 out of winnings on a lottery ticket. b. US Dollar 100,000 for sending a tour of a cultural group to U.S.A. c. US Dollar 50,000 for meeting the expenses of his business tour to Europe. Advise him, if he can get the Foreign Exchange and under what conditions. [CA. (Final) May, 2008, Old Syllabus] Ans. Under provisions of Section 5 of the Foreign Exchange Management Act, 1999 certain rules have been made for drawal of foreign exchange for Current Account transactions. As per these Rules, drawal foreign exchange for some of the Current Account transactions is prohibited. As regards some other Current Account transactions, foreign exchange can be drawn with prior permission of the Central Government or Reserve Bank of India: a)



Remittance out of lottery winnings is prohibited and it is included in First Schedule to the Foreign Exchange Management (Current Account Transactions) Rules, 2000. Hence, Mr. Kale cannot withdraw foreign exchange for this purpose.



b)



Foreign exchange for meeting expenses of cultural tour, can be withdrawn by any person after obtaining permission from Government of India, Ministry of Human Resources Development, as prescribed in Second Schedule to the Foreign Exchange Management (Current Account Transactions) Rules, 2000. Hence, Mr. Kale can withdraw the foreign exchange after obtaining the permission of CG. However approval of CG is not required if payment is made through RFC or EEFC Account.



c)



The type of payment as envisaged is covered under Third Schedule to the Foreign Exchange Management (Current Account Transactions) Rules, 2000 and for withdrawing foreign exchange exceeding US$ 25,000 for a business tour irrespective of period of stay Mr. Kale will require the prior permission of the Reserve Bank of India. However approval of RBI is not required if payment is made through RFC or EEFC Account. Q.14. Referring to the provisions of the Foreign Exchange Management Act, 1999, state the kind of approval required for the following transactions : a) M requires U.S. $ 5,000 for remittance towards hire charges of transponders. b) D requires U.S. $ 14,000 per annum for donation to Mr. White in U.S.A. c) P requires U.S. $ 2,000 for payment related to call back services of telephones. d) XYZ Limited, a company incorporated in India under the Companies Act, 1956, wants to withdraw U.S. $ 5,00,000, for short-term credit to its overseas office situated in Australia May,2010
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Q.15. Ramesh of Nagpur wants to travel to Nepal and for this purpose he proposes to draw Foreign Exchange. Specify. Can Mr. Ramesh draw any Foreign Exchange for his journey? Export of Goods and Realisation of Foreign Exchange Export of goods and services (Sec.7)– Furnish to Every exporter of goods shall – the RBI a (a) furnish to the RBI or to such other authority a declaration in such form declaration and in such manner as may be specified, containing true and correct containing material particulars, including the amount representing the full export true material value or, if the full export value of the goods is not ascertainable at the particulars, time of export, the value which the exporter, expects to receive on the and full goods in a market outside India; export value (b) furnish to the RBI such other information as may be required by the RBI for the purpose of ensuring the realization of the export proceeds by such exporter. Direction to RBI may, for the purpose of ensuring that the full export value of the goods or Exporter by such reduced value of the goods as the RBI determines, is received without any delay, direct any exporter to comply with such requirements as it deems fit. RBI. Every exporter of services shall furnish to the RBI a declaration in such form as declaration by exporter may be specified, containing the true and correct material particulars in relation to payment for such services. of services Realisation and repatriation of foreign Exchange (Sec.8). Save as otherwise provided in this Act, where any amount of foreign Exchange is due or has accrued to any PRI such person shall take all reasonable step to realise and repatriate to India such foreign Exchange within such period and in such manner as may be specified by the RBI. Exemption from realization and repatriation in certain cases (Sec.9). The provisions of Sec. 4 and 8 shall not apply to the following, namely:(a).Upto specified limit



Oossession of foreign currency or foreign coins by any person up to such limit as the RBI may specify;



(b)Upto the Foreign currency account held or operated by such person or class of persons and Limit of Forex the limit up to which the RBI may specify; A/C (c)Old Currency



Foreign Exchange acquired or received before the 8th day of July, 1947 or any income arising or accruing thereon which is held outside India by any person in pursuance of a general or special permission granted by the RBI.
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(d)Gift or Foreign Exchange held by a PRI up to such limit as the RBI may specify, if such foreign Exchange was acquired by way of gift or inheritance from a person inheritance referred to in clause (c) including any income arising there from. (e)Acquired from employment, gift etc



Foreign Exchange acquired from employment, business, trade, vocation, services, honorarium, gifts, inheritance or any other legitimate means up to such limit as the RBI may specify; and



(f)Other Receipts



(a)



such other receipts in foreign Exchange as the RBI may specify.



FEM (Export of Goods and Services) Regulation, 2000 Declaration as regards export of goods and services. 1. Every exporter of goods or software to any place outside India (other than Nepal and Bhutan) shall furnish to the specified authority a declaration in the prescribed form. 2. Sec. 7 shall be complied with by the exporter. 3. In respect of export service to which none of the forms specified apply, the exporter may export such services, without furnishing any declaration. But exporter shall comply with Sec. 8. Export of goods or services may be made without furnishing the declaration in the following cases, namely: (i)



Trade samples of goods and publicity material supplied free of payment;



(ii)



Personal effects of travelers, whether accompanied or unaccompanied;



(iii)



Ship’s stores, and goods supplied under the orders of C.G. or of the military, naval or air force authorities in India for military, naval or air force requirements;



(iv)



Goods or software not more than UD$ 25,000 in value;



(v)



By way of gift, of goods not more than Rs.5,00,000 in value;



(vi)



Aircrafts or aircraft engines and spare parts for repairs abroad subject to their re-import into India within a period of 6 months.



(vii)



Goods imported free of cost on re-export basis;



(viii)



Goods not exceeding US $ 1000 or its equivalent in value per transaction exported to Myanmar under Barter Trade Agreement between Central Government and the Government of Myanmar;



Form



Type of Export



Form to be submitted to



GR



Export otherwise than by post, Including Commissioner of Customs. export of software in physical form i.e discs, magnetic tapes.
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To be appended to shipping bill, for Export.



Commissioner of Customs.



PP



For Export by Post.



Postal Authorities.
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SOFTEX For Export of software otherwise than in Designated official of ministry physical form. of information technology at STP/SEZ/EPZ.



Period within which export value of goods / software to be realized and repatriated. Direct sale



The amount representing the full export value of goods or software exported shall be realized and repatriated to India within 9 months from the date of export;



Goods are exported to a warehouse



Where the goods are exported to a warehouse established outside India with the permission of RBI, the amount representing the full export value of goods exported shall be paid to the authorized dealer as soon as it is realized and in any case within 15 months from the date of shipment of goods;



Time extension.



RBI or the authorized dealer may, for a sufficient and reasonable cause shown, extend the said period of 6 months or 15 months as the case may be.



Some more Relaxation. Situation



Relaxation.



Goods software exported by status holder Within 12 months. exporter as defined under EXIM policy. Goods software exported by the units in SEZ



6 months period does not apply.



Delay in receipt of Payment Where in relation to goods or software the specified period has expired and the payment therefore has not been made as aforesaid, the RBI may give to any person who has sold the goods or software or who is entitled to sell the goods or software or procure the sale thereof such directions as appear to it to be expedient, for the purpose of securing: (a) the payment therefore, if the goods or software has been sold, and (b) the sale of goods and payment thereof, if goods or software has not been sold or re-import therefore into India as the circumstances permit, within such period as RBI may specify in this behalf.



Submission of export documents The documents pertaining to export shall, within 21 days from the date of export, be submitted to the authorized dealer. However, subject to the directions issued by RBI from time to time the authorized dealer may accept the documents pertaining to export submitted after the expiry of the specified period of 21 days, for reasons beyond the control of exporter.
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Certain Exports requiring prior approval. Lease or hire



No person shall, except with the prior permission of RBI, take or send out by land, see or air any goods from India to any place outside India on lease or hire or in any other manner other than sale or disposal of such goods.



Special arrangement



Export of goods under special arrangement between C.G. and Government of a foreign state, or under rupee credits extended by C.G. to Government of a foreign state shall be governed by the terms and conditions set out in the instructions issued from time to time by RBI.



Exim Bank



An export under the line of credit extended to a bank or a financial institution operating in a foreign state by the Exim Bank for financing exports from India.



Any arrangement involving adjustment of value goods imported into India against Adjustment of value value of goods exported from India, shall require prior approval of RBI. goods



FEM (Possession And Retention of Foreign Currency) Regulation. 2000 Limits for possession and retention of foreign currency or foreign coins. For the purpose of section 9(a) and (e) of the Act, RBI specifies the following limits for possession or retention of foreign currency or foreign coins, namely – (i) Possession without limit of foreign currency and coins by an Authorised Person within the scope of his authority; (ii) Possession without limit of foreign coins by any person; (iii) retention by a PRI of foreign currency notes, bank notes and foreign currency travellers’ cheques not exceeding USA $ 2000 or its equivalent in aggregate, provided that such foreign exchange in the form of currency notes, bank notes and travelers cheques; (a) was acquired by him while on a visit to any place outside India by way of payment for services not arising from any business in or anything done in India, (b) was acquired by him, from any person not resident in India and who is on a visit to India, as honorarium or gift or for services rendered or in settlement of any lawful obligation; (c) was acquired by him by way of honorarium or gift while on a visit to any place outside India; or (d) represents unspent amount of foreign exchange acquired by him from an Authorised Person for travel abroad. Possession of foreign exchange by a PRI but not permanently resident therein A PRI but not permanently resident therein may possess without limit foreign currency in the form of currency notes, bank notes and travelers cheques, if such foreign currency was acquired, held or owned by him when he was resident outside India and, has been brought into India in accordance with the regulations made under the Act.
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Now commentary Not permanently resident means a PRI for employment of a specified duration (irrespective of length thereof) or for a specific job or assignment, the duration of which does not exceed three years. To possess or to retain means to possess or to retain in physical form.



AUTHORISED PERSON (Sec. 10, 11, 12) Grant and revocation of authorization.



RBI may, on an application made to it in this behalf, authorize any person to be known as Authorised Person to deal in foreign exchange or in foreign securities, as an authorized dealer, money changer or off-shore banking unit or in any other manner as it deems fit. An authorization may be revoked by the RBI at any time if the RBI is satisfied that (a) it is in public interest so to do; or (b) Authorised Person has failed to comply with the condition subject to which the authorization was granted or (c) Authorised Person has contravened any of the provisions of the Act or any rule, regulation, notification, direction or order made there under. However, no such authorization shall be revoked unless the Authorised Person has been given a reasonable opportunity of making a representation in the matter.



Condition of Grant of Recognition.



Authorised Person shall, comply with general or special directions of the RBI. Except with the previous permission of the RBI, an Authorised Person shall not engage in any transaction which is not in conformity with the terms of his authorization.



Declaration to An Authorised Person shall, before undertaking any transaction in foreign exchange on behalf of any person, require that person to make such declaration and to give such Authorised information as will reasonably satisfy him that the transaction will not involve, any Person contravention of this Act or of any rule, regulation, made there under, and where the said person refuses to comply with any such requirement or makes only unsatisfactory compliance therewith Authorised Person shall refuse in writing to undertake the transaction and shall report the matter to RBI. Surrender of If any person, other than an Authorised Person, who has acquired foreign Exchange for Forex to any purpose mentioned in the declaration made by him to authorized person does not use it for such purpose or does not surrender it to authorized person within the Authorised specified period or uses the foreign Exchange so acquired for any other purpose for person. which acquisition of foreign Exchange is not permissible under the provisions of the Act shall be deemed to have committed contravention of the provisions of the Act.
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Reserve Bank’s powers to issue directions to authorized person (Sec.11), Direction by RBI to Authorised Person.



The RBI may, for the purpose of securing compliance with the provisions of this Act give to the authorized persons any direction in regard to making of payment or the doing or desist from doing any act relating to foreign Exchange or foreign security. RBI may, for the purpose of ensuring the compliance with the provisions of this Act direct any Authorised Person to furnish such information, in such manner as it deems fit.



Where any Authorised Person contravenes any direction given by RBI under this Act Penalty for or fails to file any return as directed by RBI, RBI may after giving reasonable Authorised opportunity of being heard, impose on Authorised Person a penalty which may extend Person in case to Rs.10,000/- and in the case of continuing contravention with an additional penalty of Contravention. which may extend to Rs.2,000/- for every day during which such contravention continues.



Power of RBI to inspect Authorised Person (Sec.12). RBI may, at any time, cause an inspection to be made by any officer of the RBI specially Grounds authorized in writing by the RBI in this behalf, of the business of any Authorised Person as for inspection may appear to it to be necessary or expedient for the purpose of – verifying the correctness of any statement, information or particulars furnished to the RBI. obtaining any information or particulars which such authorized person has failed to furnish on being called upon to do so. securing compliance with the provisions of this Act or of any rules, regulations, directions or orders made thereunder. Duty of every authorized person



It shall be the duty of every authorized person, and where such person is a company or a firm, every director, partner or other officer of such company of firm, as the case may be, to produce to any officer making an inspection under sub-section (1), such books, accounts and other documents in his custody or power and to furnish any statement or information relating to the affairs of such person, company or firm as the said officer may require within such time and in such manner as the said officer may direct.



CONTRAVENTION AND PENALTIES (Sec.13)– Fine….



If any person ⎯ contravenes any provisions of this Act, or contravenes any rule, regulation, notification, direction or order issued in exercise of the powers under this Act, or ⎯ contravenes any condition subject to which an authorization is issued by the RBI, he shall, upon adjudication, be liable to a penalty ⎯ up to thrice the sum involved in such contravention where such amount is quantifiable, or ⎯ up to Rs.2 lacs, where the amount is not quantifiable, and
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where such contravention is a continuing one, further penalty which may extend to Rs.5,000 for every day after the first day during which the contravention continues. [Sub section (1)] Confiscation



Any Adjudicating Authority (Adjudicating Authority) adjudging any contravention under sub-section (1) may, if he thinks fit in addition to any penalty which he may impose for such contravention direct that ⎯ any currency, security or any other money or property in respect of which the contravention has taken place shall be confiscated to the Central Government and ⎯ further direct that the foreign Exchange holdings, if any, of the persons committing the contraventions or any part thereof, shall be brought back into India or shall be retained outside India in accordance with the directions made in this behalf. [Sub section (2)]



Enforcement of the orders of Adjudicating Authority (Sec.14)– Penalty to paid (1) If any person fails to make full payment of the penalty imposed on him u/s 13 within a period of 90 days from the date on which the notice for payment of such penalty is within of 90 served on him, he shall be liable to civil imprisonment under this section. days Procedure and (2) No order for the arrest and detention to civil prison of a defaulter shall be made unless the Adjudicating Authority has issued and served a notice upon the defaulter Requirement calling upon him to appear before him on the date specified in the notice and to before Civil show cause why he should not be committed to the civil prison, and unless the imprisonment. Adjudicating Authority, for reasons in writing, is satisfied – (a) that the defaulter, with the object or effect of obstructing the recovery of penalty, has after the issue of notice by the Adjudicating Authority, dishonestly transferred, concealed, or removed any part of his property, or (b) that the defaulter has, or has had since the issuing of notice by the Adjudicating Authority, the means to pay the arrears or some substantial part thereof and refuses or neglects or has refused or neglected to pay the same. If defaulter is A warrant for the arrest of the defaulter may be issued by the Adjudicating Authority likely to if the Adjudicating Authority is satisfied, by affidavit or otherwise, that with the object or effect of delaying the execution of the certificate the defaulter is likely to abscond abscond or leave the local limits of the jurisdiction of the Adjudicating Authority. Appearance before the Adjudicating Authority



Every person arrested in pursuance of a warrant of arrest under this section shall be brought before the Adjudicating Authority issuing the warrant as soon as practicable and in any event within 24 hours of his arrest (exclusive of the time required for the journey): When a defaulter appears before the Adjudicating Authority pursuant to a notice to show cause or is brought before the Adjudicating Authority under this section, the Adjudicating Authority shall give the defaulter an opportunity showing cause why he should not be committed to the civil prison.
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A Quick Glance on Penalty. Sec.11 Authorised Person contravenes any Penalty may extend to Rs.10,000/-. direction given by RBI or fails to file Rs.2,000/- for every day in the case of any return as directed by RBI continuing contravention. Sec.13 Contravenes any provisions of this Act, rule, regulation, notification, direction or order made under the ACT.



where such amount is quantifiable,-- penalty up to thrice the sum involved in such contravention where the amount is not quantifiable-- up to Rs.2,00,000. Rs.5,000 for every day for Continuing contravention Confiscation of property.



Non-payment of above penalty within Civil imprisonment. Sec.14 90 days (Except where the order is Upto 3 years if the demand exceeds Rs. 1 appealed against). Crore, Upto 6 months, in any other cases Appointment of Adjudicating Authority (Sec.16) (1)



Central Government may, by an order in the Official Gazette, appoint as many officers as it may think fit, as Adjudicating Authority for holding an inquiry in the manner prescribed after giving a reasonable opportunity of being heard to the person alleged to have committed contravention U/S 13. However, where Adjudicating Authority. is of opinion that the said person is likely to abscond or is likely to evade in any manner, the payment of penalty, if levied, it may direct the said person to furnish a bond or guarantee for such amount an subject to such conditions as it may deem fit.



Appeal to Special Director (Appeals) (Sec.17) (1)



Central Government shall, by notification, appoint one or more Special Director (Appeals) to hear appeals against the orders of Adjudicating Authority and shall also specify in the said notification the matter and places in relation to which Special Director (Appeals) may exercise jurisdiction.



(2)



Any person aggrieved by an order made by Adjudicating Authority, being an Assistant Director of enforcement or a Deputy Director of Enforcement, may prefer an appeal to Special Director (Appeals).



(3)



Every appeal under sub-sec. (1) shall be filed within 45 days from the date on which the copy of the order made by Adjudicating Authority is received by the aggrieved person and it shall be in such form, verified in such manner and be accompanied by such fee as may be prescribed: However, Special Director (Appeals) may entertain an appeal after the expiry of the said period of 45 days, if he is satisfied that there was sufficient cause for not filling it within that period.



Establishment of Appellate Tribunal. (Sec.18) C.G. shall, by notification, establish an Appellate Tribunal to be known as Appellate Tribunal for Foreign Exchange to hear appeals against the orders of Adjudicating Authority. and Special Director (Appeals), under this Act.
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Appeal to Appellate Tribunal (Sec.19) (1) Appealable order and Deposit of Penalty.



Save as provided in sub-sec. (2), Central Government or any person aggrieved by an order made by an A.A., other than those referred to in sec. 17(1), or Special Director (Appeals), may prefer an appeal to A.T. A person appealing against the order of A.A. or Special Director (Appeals) levying any penalty, shall while filing the appeal, deposit the amount of such penalty with such authority as may be notified by Central Government. Where in any particular case, A.T. is of the opinion that the deposit of such penalty would cause undue hardship to such person, A.T. may dispense with such deposit.



(2) Time Limit.



Every appeal shall be filed within a period of 45 days from the date on which a copy of the order made by A.A. or Special Director (Appeals) is received by the aggrieved person or by Central Government. A.T. may entertain an appeal after the expiry of the said period of 45 days if it is satisfied that there was sufficient cause for not filing it within that period.



Procedure for entertaining Appeal



(3) On receipt of an appeal A.T. may, after giving the parties to the appeal an opportunity of being heard, pass such orders thereon as it thinks fit,



Time Limit for disposal of Appeal.



(4) A.T. shall send a copy of every order made by it to the parties to the appeal and to the concerned A.A. or Special Director (Appeals) as the case may be. (5) The appeal filed before A.T. shall be dealt with by it as expeditiously as possible and endeavor shall be made by it to dispose of the appeal finally within 180 days from the date of receipt of the appeal. (6) Provided that where any appeal could not be disposed of within the said period of 180 days, A.T. shall record its reasons in writing for not disposing off the appeal within the said period.



Appellate Authority.



Special Director (Appeals) (Sec.17)



Appellate Tribunal.



Appointment / Establishment.



Appointed by Central Government



Established by Central Government



Appealable order.



order made by Adjudicating Authority, being order made by an Assistant Director of enforcement or a an A.A., [other than those Deputy Director of Enforcement referred to in sec. 17(1)], or Special Director (Appeals)



Time Limit



Within 45 days from the date of receipt of Within 45 days from the date of order of AA receipt of order of AA or SD(A)



Extension of Time Limit.



A.T./ SD(A) may entertain an appeal after the expiry of the said period of 45 days if it is satisfied that there was sufficient cause for not filing it within that period.
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COMPOUNDING OF OFFENCES Master Circular on Compounding of Contraventions under FEMA, 1999 The compounding of contraventions under Foreign Exchange Management Act (FEMA), 1999 is a voluntary process by which an applicant can seek compounding of an admitted contravention of any provision of FEMA, 1999 under Section 13(1) of the FEMA, 1999. 2. Compounding Powers The compounding powers of the Reserve Bank and the Directorate of Enforcement (DoE), respectively, are as under: Compounding Authority Reserve Bank of India Directorate of Enforcement (DoE),



Compounding Powers empowered to compound the contraventions of all the Sections of FEMA, 1999, except clause (a) of Section 3 exercise powers of compounding under clause (a) of Section 3 of FEMA, 1999 (dealing essentially with Hawala transactions).



3. Process of Compounding a. An application for compounding of a contravention under FEMA, 1999 may be submitted to the Compounding Authority (CA) ⎯ on being advised of a contravention under FEMA, 1999, or ⎯ suo moto on being made or on becoming aware of the contravention. b.



All applications for compounding, may be submitted to the Regional Office concerned, together with the prescribed fee of Rs.5000/- by way of a demand draft drawn in favour of “Reserve Bank of India”.



c.



On receipt of the application for compounding, the proceedings would be concluded and an order issued by the CA within 180 days from the date of the receipt of the application for compounding. The time limit for this purpose would be reckoned from the date of receipt of the completed application for compounding by the Reserve Bank.



d. The nature of contravention is ascertained keeping in view, inter alia, the following indicative points : ⎯ whether the contravention is technical and / or minor in nature and needs only an administrative cautionary advice; ⎯ whether the contravention is serious in nature and warrants compounding of the contravention; and ⎯ whether the contravention, prima facie, involves money-laundering, national and security concerns involving serious infringement of the regulatory framework. However, the Reserve Bank reserves the right to classify the contraventions as stated above and neither the contravener nor others have any right to classify any contravention as technical suo moto. e.



Reserve Bank will continue to decide ⎯ whether a contravention is technical and/or minor in nature and, as such, can be dealt with by way of an administrative/ cautionary advice; ⎯ whether it is material and, hence, is required to be compounded for which the necessary compounding procedure has to be followed or
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⎯ whether the issues involved are sensitive / serious in nature and, therefore, need to be referred to the Directorate of Enforcement (DOE). However, once a compounding application is filed by the concerned entity suo moto, admitting the contravention, the same will not be considered as ‘technical’ or ‘minor’ in nature and the compounding process shall be initiated in terms of section 15 (1) of Foreign Exchange Management Act, 1999 read with Rule 9 of Foreign Exchange (Compounding Proceedings) Rules, 2000. f.



Where there is sufficient cause for further investigation, the Reserve Bank may refer the matter to the Directorate of Enforcement for further investigation and necessary action under FEMA, 1999, or to the Anti- Money Laundering Authority instituted under the Prevention of Money Laundering Act (PMLA), 2002 or to any other agencies, as deemed fit. Such applications will be disposed of by returning the application to the applicant.



4. Scope and Manner of Compounding The application for compounding will be disposed of on merits, upon consideration of the records and submissions and at the absolute discretion of the CA. The following factors, which are only indicative, may be taken into consideration for the purpose of passing the Compounding Order and for arriving at the quantum of sum on payment of which contravention shall be compounded: ⎯ the amount of gain of unfair advantage, wherever quantifiable, made as a result of the contravention; ⎯ the amount of loss caused to any authority / agency / exchequer as a result of the contravention; ⎯ economic benefits accruing to the contravener from delayed compliance or compliance avoided; ⎯ the repetitive nature of the contravention, the track record and / or history of non-compliance of the contravener; ⎯ contravener’s conduct in undertaking the transaction and disclosure of full facts in the application and submissions made during the personal hearing; and ⎯ any other factor considered relevant and appropriate. 5. Post-compounding procedure ⎯ The sum for which the contravention is compounded is payable by way of a demand draft in favour of the “Reserve Bank of India” within fifteen days from the date of the order of compounding of such contravention. ⎯ On realization of the demand draft for the sum for which contravention is compounded, a certificate in this regard shall be issued by the Reserve Bank subject to the specified conditions, if any, in the order. ⎯ In case of failure to pay the sum compounded within the time specified in the compounding order, it shall be deemed that the contravener had never made an application for compounding 6. Pre-requisites for compounding process ⎯ In respect of a contravention committed by any person within a period of three years from the date on which a similar contravention committed by him was compounded under the Compounding Rules, such contraventions would not be compounded. ⎯ Contraventions relating to any transaction where proper approvals or permission from the Government or statutory authority concerned, as the case may be, have not been obtained, such contraventions would not be compounded unless the required approvals are obtained from the authorities concerned. ⎯ In case the application has to be returned for this reason or any other reason, the application fees of Rs.5000/- received along with the application fees is also returned.
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Appeal to High Court (Sec.35) (1)



Any person aggrieved by any decision or order of A.T. may file an appeal to the High Court within 60 days from the date of communication of the decision or order of A.T. to him on any question of law arising out of such order:



(2)



High Court may, if it is satisfied that the appellant was prevented by sufficient cause from filing the appeal within the said period, allow it to be filed within a further period not exceeding 60 days.



Directorate of Enforcement (Sec.36) (1)



CG shall establish a Directorate of Enforcement with a Director and such other officers or class of officers as it thinks fit, who shall be called officers of Enforcement.



(2)



CG may authorize Director of Enforcement or an Additional Director of Enforcement or a Special Director of Enforcement or a Deputy Director of Enforcement to appoint officers of Enforcement below the rank of an Additional Director of Enforcement.



Q.15 Explain the meaning of the term "Adjudicating Authority" under the Foreign Exchange Management Act, 1999, the powers available with the said authority to pass orders imposing penalty. Adjudicating authority: According to Section 2(a) of FEMA, 1999, 'Adjudicating Authority' means an officer authorised under Section 16(i) Power of adjudicating authority:- Persons committing an offence under Foreign Exchange Management Act are liable to penalty. An adjudicating authority appointed by the Central Government under Foreign Exchange Management Act can impose any penalty for violation of any provision of Foreign Exchange Management Act or contravention of any rule, regulation, directions or orders issued under the powers conferred by the Act. Their jurisdiction will be prescribed by the Central Government. The Adjudicating Authority can hold inquiry only on receiving a complaint form an authorised officer (Section 16(3)). 'Adjudicating Authority' has to follow principles of natural justice by giving opportunity to the accused. The adjudicating authority should endeavor to dispose of the complaint within one year (Section 16(6)). The adjudicating authority can impose penalty up to thrice the sum involved in such contravention where the amount is quantifiable. If the amount is not quantifiable, penalty upto Rs. 2 lakhs can be imposed. If contravention is of continuing nature, further penalty upto Rs. 5,000 per day during which the default continues can be imposed. The Adjudicating Authority adjudicating the contravention can also order confiscation of any currency, security or any other money or property in respect of which the contravention has taken place. He can also direct that foreign exchange holdings of any person committing the contravention shall be brought back to India or retained outside as per directions (Section 13(2)). Enforcement of orders of adjudicating authority: Person on whom penalty is imposed is required to make payment within 90 days of receipt of notice. If such payment is not made, he is liable to civil imprisonment (Section 14(i)).
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Order for arrest and detention cannot be made unless a show cause notice is issued to the defaulter. However, arrest can be made without show cause notice, if adjudicating authority is satisfied a) b) c)



that the defaulter has dishonestly transferred, concealed or removed his property or he is refusing or neglecting to pay even if he has means to pay [Section 14(2) (b)] and he is likely to abscond the local limits [Sec.14(3)]. If a person to whom show cause notice is issued does not appear before Adjudicating Authority, warrant of arrest can be issued [Section 14(4)].



Enforcement of orders of adjudicating authority: Person on whom penalty is imposed is required to make payment within 90 days of receipt of notice. If such payment is not made, he is liable to civil imprisonment [Section 14(i)]. Order for arrest and detention cannot be made unless a show cause notice is issued to the defaulter. However, arrest can be made without show cause notice, if adjudicating authority is satisfied a) that the defaulter has dishonestly transferred, concealed or removed his property or he is refusing or neglecting to pay even if he has means to pay [Section 14(2) (b)] and b) he is likely to abscond the local limits [Section 14(3)]. If a person to whom show cause notice is issued does not appear before Adjudicating Authority, warrant of arrest can be issued [Section 14(4)]. Q.16. Mr. Ramesh is an exporter of goods and services. Explain briefly his duties under FEM Act, 1999 with regard to the following: (i) Furnishing of information relating to such exports. (ii) Realisation and repartriation of foreign exchange on such exports. Ans. Duty of every exporter of goods and services under FEMA, 1999 : (i) Furnishing of Information: Every exporter of goods is required to furnish to RBI or other prescribed authority a declaration containing true and correct material particulars, including the amount representing full export value. If full exportable value is not ascertainable at the time of export due to prevailing market conditions, the exporter shall indicate the amount he expects to receive on sale of goods in a market outside India. The exporter of goods shall also furnish to RBI such other information as may be required by RBI for the purpose of ensuring realization of export proceeds by such exporter [Section 7(1)]. RBI can direct any exporter to comply with prescribed requirements to ensure that full export value of the goods or such reduced value of the goods as RBI determines, is received without delay [Section 7(2)]. Every exporter of services shall furnish to RBI or other prescribed authority a declaration containing true and correct material particulars in relation to payment of such services [Section 7(3)]. (ii) Realisation and repatriation of foreign exchange: Where any amount of foreign exchange is due or has accrued to any person resident in India, such person shall take all reasonable steps to realize and repatriate to India, the foreign exchange within such period and in such manner as may be specified by RBI (Section 8). Mr. Ramesh as an exporter of goods and services must comply with the requirements of Section 7 and 8 of FEMA, 1999 and also with the requirements under Foreign Exchange Management (Export of Goods and Services) Regulations, 2000.
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Questions House. According to Foreign Exchange Management Act, 1999, a person resident in India shall take all reasonable steps to repatriate to Indian any amount of foreign exchange earned and accrued to him. What is meant by the expression 'Repatriate to India? State the cases where foreign exchange can be held or need not be repatriated to India by a resident in India. The Reserve Bank of India receives a complaint that an authorized 2 May person has submitted incorrect statements and information to the 2010 Reserve Bank of India in respect of receipt and utilization of Foreign 7 Exchange. Explain the powers of the Reserve Bank of India with marks. regard to inspection of records of the above authorized person in respect of the above complaint. Referring to the provisions of Foreign Exchange Management Act, 1999, state the duties of the above authorized person. Examine with reference to the Provisions of the Foreign Exchange 3 Management Act, 1999 and the rules made there under whether foreign May 2008 exchange can be drawn for the following purposes :



1 May 2009



See Sec.9



Refer Sec.12



a. CG approval required. Transaction is from Sch-ii a. Mr. Gopal, a cine artist in India proposes to organize a cultural b.RBI permission required. programme at Dubai and requires to draw foreign exchange US $ is Transaction is 1,00,000 for this purpose. from Sch-i



b. Mr. Shah proposes to visit United States on a business tour and for this purpose he wants to draw foreign exchange US$ 40,000 for meeting expenses. 4 May 2006



State which kind of approval is required for the following transaction under the Foreign Exchange Management Act. 1999: i X, a film star, want to perform alongwith associates in New York on the occasion of Diwali for Indians residing at New York Foreign exchange drawal to the extent of US dollars 20,000 is required for this purpose. ii F International Ltd. Has purchased the trade mark from a foreign company to establish retail business chain in India as a joint venture at a consolidated price of US dollors 5,00,000 which is to be paid in foreign currency of that country. iii R want to get his heart surgery done at UK. Upto what limit foreign exchange can be drawn by him and what are the approvals required? iv L want to pursue a course in fashion design in paris. The foreign exchange drawal is US. Dollars 20,000 towards tution fees and US dollars 30,000 for incidental and stay expenses for studying abroad.



State the kind of approval required for the following transactions under the 5 CA(Fin Foreign Exchange Management Act. 1999: al) June i L, a famous playback singer of India wants to perform a musical 2009



i. CG approval required ii. Freely allowed iii. RBI approval required iv. Belongs to sch.iii



1.CG approval required ii.Transactions of Sch. iii
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night in Paris for Indians residing there. Foreign exchange to the extent of US D 20,000 is required for this purpose. ii N wants to pursue a course in business management in New York. He wants to draw US D 50,000 towards expenses for studying abroad. Mr. Loma, an Indian National desires to obtain foreign exchange for the following purpose : (i) Payment to be made for securing insurance for health from a company abroad. (ii) Payment of commission on exports under Rupee State Credit Route. (iii) Gift remittance exceeding US Dollars 10,000 Advise him whether he can get foreign exchange and if so, under what condition ? State the kind of approval required for the following transaction under the foreign Exchange Management Act 1999: i. R wants to draw US D 20,000 to make donation to a charitable trust situated in South Korea. ii. M requires US D 5,000 to make payment related to ‘call back services’ of telephone. Mr. Basu desire to draw foreign exchange for the following purpose : (i) Payment related to “Call back services” of telephone (ii) USD 1,20,000 for studies abroad on the basis of estimate given by the foreign university. (iii) USD 25,000 for a cultural troupe on a tour of Europe. Examine whether the following transaction are permissible or not under the above Act as capital Account transaction: a) Investment by person resident in India in Foreign Securities. b) Foreign currency loans raised in India and abroad by a parson resident in India. c) Export, import and holding of currency/ currency notes. d) Trade in transferable development rights. e) Investment in a Nidhi Company. Mrs. Kamla., a resident in India is likely to inherit an immovable property in U.S.A. from her father, who resident outside India. Advise Mrs. Kamala about the restrictions, if any, in this regard under the Foreign Exchange Management Act, 1999 explaining the relevant provisions of the Act. Will your answer be different, if she is likely to inherit foreign securities? Examine with reference to the provisions of the Foreign exchange Management Act, 1999 whether there are any restrictions in respect of the following: A person, who was resident of U.S.A. for several years, is planning to return to India permanently. Can he continue to hold the investment made by him in the securities issued by companies in U.S.A.?
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i.Transactions of Sch. ii, CG approval is required. ii.Prohibited. iii.Transactions of Sch. iii



1.Sch.iii ii.Prohibited



i. Prohibited ii. Sch.iii iii. Sch.ii



a. Permitted within limit Subject to condition. b. Permitted CAT. c. Permitted d.Prohibited e.Prohibited Sec.6(4)



Sec. Sec6(4)
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Mrs. Chandra, a resident India, is likely to inherit from her father some immovable property in India. Are there any restrictions under the provisions of the Foreign Exchange Management Act. 1999 in acquiring or holding such property ? State Whether Mrs. Chandra can sell the property and repatriate outside India the sale proceeds. Mr. Kishor resided in India during the Financial Year 2009-2010 for less than 182 days. He come to India on April, 2010 for business. He closed down his business on 30 April, 2011 and left India on 30th June, 2011 for the purpose of employment outside India. Decide the residential status of Mr.Kishore during the Financial Years 2010-2011 and 2011-2012 under the Provision of the Foreign Exchange Management Act, 1999.



Sec. Sec6(4)



Examine with Reference to FEMA, 1999 and rules made thereunder whether the foreign exchange can be drawn for the following purposes; I. Mr.Gopal a cine artist in India proposes to organize a cultural program at dubai and requires to draw foreign exchange US $ 1,00,000 for this purpose. II. Mr.Shah to visit United States on a business tour and for this Propose he wants to draw foreign exchange US$ 40,000 for meeting expenses. Mr. V, a person of Indian origin and resident of USA desires to acquire (i) a residential flat in Mumbai and (ii) a farm house on the outskirts of Mumbai. Explain the steps he has to take in this matter having regard to the provisions of FEMA, 1999.



i.Sch.ii CG approval required. ii.Sch.iii RBI approval



See the detail Answer at the beginning of chapter.



Permissibl e CAT.



FEMA, 1999



N.K.SINGH



011-65568595



Knowledge Bank-----Governors of RBI



1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17 18 19 20 21 22 23



Sir Osborne Sir James Braid Taylor Sir C. D. Deshmukh Sir Benegal Rama Rau K. G. Ambegaonkar H. V. R. Iyengar P. C. Bhattacharya L. K. Jha B. N. Adarkar S. Jagannathan N. C. Sen Gupta K. R. Puri M. Narasimham Dr. I. G. Patel Dr. Manmohan Singh[2] A. Ghosh R N Malhotra S. Venkitaramanan C. Rangarajan Dr. Bimal Jalan Dr. Y V Reddy D. Subbarao Raghuram Rajan



1 April 1935 – 30 June 1937 1 July 1937 – 17 February 1943 11 August 1943 – 30 June 1949 1 July 1949 – 14 January 1957 14 January 1957 – 28 February 1957 1 March 1957 – 28 February 1962 1 March 1962 – 30 June 1967 1 July 1967 – 3 May 1970 4 May 1970 – 15 June 1970 16 June 1970 – 19 May 1975 19 May 1975 – 19 August 1975 20 August 1975 – 2 May 1977 3 May 1977 – 30 November 1977 1 December 1977 – 15 September 1982 16 September 1982 – 14 January 1985 15 January 1985 – 4 February 1985 04-02-1985 to 22-12-1990 22-12-1990 to 21-12-1992 22-12-1992 to 21-11-1997 22-11-1997 to 06-09-2003 06-09-2003 to 05-09-2008 05-09-2008 to 04-09-2013 05-09-2013 to 04-09-2016



For Detail Answer, please Read Our Book “How to write Answer”.
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OBJECT OF SEBI    







Protect the interest of investors in Securities. Regulate the Securities Market. Promoting growth of Securities Market. Promoting Fair dealing by issuer. Monitoring the activities of stock exchanges.



N.K.Singh



Coverage Approx-4 to 6 marks



Establishment and incorporation of Board. (Sec.3) CG to Central Government is empowered to establish, for the purposes of this Act, a Board by the name of the Securities and Exchange Board of India. establish SEBI The Board shall be Status of ⎯ body corporate by the name aforesaid, ⎯ having perpetual succession and SEBI ⎯ a common seal, ⎯ with power subject to the provisions of this Act, to acquire, hold and dispose of property, both movable and immovable, and ⎯ to contract, and ⎯ shall, by the said name, sue or be sued. office of the The head office of the Board shall be at Mumbai. [Mittal Court, B-Wing,224 Nariman point Mumbai-400021] Board The Board may establish offices at other places in India



Management of the Board. (Sec.4) 1.Formation.



Management Chairman



The Board shall consist of the following members, namely:a) a chairman; b) Two members from amongst the officials of the Ministry of the Central Government dealing with Finance and administration. c) One member from amongst the officials of RBI. d) Five other members of whom at least three shall be the whole-time members, to be appointed by the Central Government. The general superintendence, direction and management of the affairs of the Board shall vest in a Board of members, which may exercise all Board. Save as otherwise determined by regulations, the Chairman shall also have powers of general superintendence and direction of the affairs of Board and may also exercise all powers and do all acts and things which may be exercised or done by that Board. The Chairmen and members referred to in clauses (a) and (d) of sub-section (1) shall be appointed by the Central government and the members referred to in clauses (b) (c) of that sub-section shall be nominated by the Central government and the Reserve Bank respectively.
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The Chairman and the other members shall be persons of ability, integrity and standing who have shown capacity in dealing with problem relating to securities market or have special knowledge or experience of law, finance, economics, accountancy, administration or in any other discipline which, in the opinion of the Central Government, shall be useful to the Board.



Functions of Board Sec.11 (1)Duty of SEBI



(2)functions of the SEBI



Subject to the provisions of this Act, it shall be the duty of the Board  to protect the interests of investors in securities  to promote the development of securities market and  to regulate the securities market, By such measures as it thinks fit. These are the following functions of the SEBI. a) Regulating the business in stock exchanges. b) Registering and regulating the working of intermediaries. c) Promoting and regulating self-regulatory organizations. d) Prohibiting fraudulent and unfair trade practices relating to securities markets; e) Promoting investors’ education and training of intermediaries of securities market; f) Prohibiting insider trading in securities; g) Regulating substantial acquisition of shares and takeover of companies; h) Calling for information from, undertaking , conducting inquiries and audits of the stock exchanges, mutual funds, other persons associated with the securities market, intermediaries and self-regulatory organization in the securities market; i) Calling for information and record from any bank or any other authority. j) Performing such other functions as may be prescribed.



Board to Regulate or Prohibit issue of Prospectus, Sec 11A (1) Board may, for the protection of investors,b) By general or special ordersa) Specify, by regulations(i) The matters relating to issue of I.Prohibit any company from issuing prospectus; capital, transfer to securities and other matters incidental thereto; II.Specify the conditions subject to which the prospectus, may be issued. and (ii) The manner in which such matters shall be disclosed by the company Board may specify the requirements for listing and transfer of securities and other matters incidental thereto.
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Penalty for failure to furnish information, return, etc. Sec.15A If any person, who is required under this Act or any rules or regulations made thereunder,(a) to furnish any document, return or report to the Board, fails to furnish the same, (b) to file any return or furnish any information books or other documents within the time specified therefore in the regulations, fails to file return or furnish the same within the time specified therefore in the regulations, (c) To maintain books of account or records, fails to maintain the same, In all the above cases He shall be liable to a penalty of one lakh rupees for each day during which such failure continues or one crore rupees, which ever is less.



Penalty For Failure By Any Person To Enter Into Agreement With Clients.



Sec.15B



If any person, who is registered as an intermediary and is required under his Act or any rules or regulations, made thereunder to enter into an agreement with his client, fails to enter into such agreement, He shall be liable to a penalty of one lakh for each day during which such failure continues or one crore rupees, whichever is less.



Penalty For Failure To Redress Investors’ Grievances Sec.



15C



If ay listed company or any person who is registered as an intermediary, after having been called upon by the Board in writing, to redress the grievances of investors, fails to redress such grievances within the time specified by the Board, such company or intermediary shall be liable to a penalty of one lakh rupees for each day during which such failure continues or one crore rupees, whichever is less.



Penalty for Certain Defaults In Case of Mutual Funds.



Sec.15D



If any person, who is Sponsoring or Carrying any collective investment scheme, including mutual funds (a) Fails to obtain certificate of registration, (b) fails to comply with the terms and conditions of certificate of registration, (c) Fails to make an application for listing, (d) fails to refund the application monies paid by the investors within the period specified in the regulations, (e) fails to invest money collected by such collective investment schemes in the manner or within the period specified in the regulations, In all the above cases, He shall be liable to a penalty of one lakh rupees for each day during which such failure continues or one crore rupees, which ever is less.
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Penalty for Failure to Observe Rules & Reg. by Asset Management Company. Sec.15E Where any Asset management company of a mutual fund registered under this Act, fails to comply with any of the regulations providing for restrictions on the activities of the asset management companies, Such Asset management company shall be liable to a penalty of one lakh rupees for each day during which such failure continues one crore rupees, whichever is less.



Penalty for Default for In Case of Stock brokers.



Sec.15F



If any person, who is registered as a stock broker under this Act,(a) fails to issue contract notes in the form and manner specified by the stock exchange of which such broker is a member, He shall be liable to a penalty not exceeding five times the amount for which the contract note was required to be issued by that broker; (b) fails to deliver any security or fails to make payment of the amount due to the investor in the manner within the period specified in the regulations, He shall be liable to a penalty of one lakh rupees for each day during which such failure continues or one crore rupees, whichever is less; (c) charges an amount of brokerage which is in excess of the brokerage specified. He shall be liable to a penalty of one lakh rupees or five times the amount of brokerage charged in excess of the specified brokerage, whichever is higher.



Penalty for insider trading.



Sec.15G



Insider means any person who, is or was connected with the company or is deemed to have been connected with the company, and who is reasonably expected to have access, connection, to Unpublished Price-Sensitive Information in respect of securities of a company, or who has received or has had access to such Unpublished Price-Sensitive Information ; Price sensitive information means any information which relates directly or indirectly to a company and which if published is likely to materially affect the price of securities of company. The following shall be deemed to be PSI ^ Periodical financial results of the company; ^ Intended declaration of dividends (both interim and final); ^ Issue of securities or buy-back of securities; ^ Any major expansions plans or execution of new projects; ^ Amalgamation, mergers or takeovers; ^ Disposal of the whole or substantial part of the undertaking; ^ Any significant changes in policies, plans or operations of the company Meaning of insider trading and its Penalty. If any insider who,(i) Either on his own behalf or on behalf of any person, deals in securities of a body on any stock exchange on the basis of any Unpublished Price-Sensitive Information; or
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(ii) Communicates any unpublished price-sensitive information to any person, with or without his request for such information excepts as required in the ordinary course of business or under any law; or (iii) Counsels, or procures for any other person to deal in any securities of any body corporate on the corporate on the basis of unpublished price-sensitive information, Shall be liable to a penalty of twenty-five crore rupees or three times the amount of profits made out of insider trading, whichever is higher. Question--On the complaint of Mr. Kamlesh Gupta, after enquiry SEBI finds that Mr. P. Mehta a Chief Executive Officer of the Company, on the basis of unpublished price sensitive information, has indulged in the trading of the securities of that company. Explain, on the basis of the said finding, what action can SEBI take against Mr. P. Mehra under the Securities and Exchange Board of India Act, 1992. (8 marks)



Penalty for Non-disclosure of Acquisition of Shares and Takeovers.



Sec. 15H



If any person, who is required under this Act or any rules or regulation made thereunder, fails to,(i) disclose the aggregate of his shareholding in the corporate before he acquires any shares of that body corporate; or (ii) make a public announcement to require shares at a minimum price; or (iii) make a public offer by sending letter of offer to the shareholders of the concerned company; (iv) make payment of consideration of the shareholders who sold their shares pursuant to letter of letter of offer. He shall be liable to a penalty of twenty-five crore rupees or three times the amount of profits made out of such failure, whichever is higher.



Penalty for fraudulent and unfair trade practices.



Sec.15HA



If any person indulges in fraudulent and unfair trade practices relating to securities, He shall be liable to penalty of twenty-five crore rupees or three times the amount of profits made out of such practices, whichever is higher. Penalty for contravention where no separate penalty has been provided.



Sec.15HB



Whoever fails to comply with any provision this Act, the rules or the regulations made or directions issued by the Board thereunder for which no separate penalty has been provided, shall be liable to a penalty which may extend to one crore rupees.



Offences.



Sec.24 Without prejudice to any award of penalty by the adjudicating officer under this Act, if any person contravenes or abets the contravention of the provisions of this Act or of any rules or regulations made thereunder,



He shall be punishable with imprisonment for a term which may extend to ten years, or with fine, which may extend to twenty-five crore rupees or with both.
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If any person fails to pay the penalty imposed by the adjudicating officer or fails to comply with any of his directions or orders,



He shall be punishable with imprisonment for a term which shall not be less than one month but which may extend to ten years, or with fine, which may extend to twenty-five crore rupees or with both. Appeal to the Securities Appellate Tribunal Sec. 15T (1)Appeal to SAT No Appeal is allowed Time within which the Appeal



Order by SAT.



Any person aggrieved by an order of the Board may prefer an appeal to a Securities Appellate Tribunal having jurisdiction in the matter. No appeal shall lie to the Securities Appellate Tribunal from an order made, If the decision was given with the consent of the parties. Every appeal shall be filed within a period of forty-five days from the date on which a copy of the order made by the Board is received by him and it shall be in such form and be accompanied by such fees as may be prescribed: Provided that the Securities Appellate Tribunal may entertain an appeal after the expiry of the said period of forty-five days if it is satisfied that there was sufficient cause for not filling it within that period. On receipt of an appeal the Securities Appellate Tribunal may, after giving the parties to the appeal, an opportunity of being heard, pass such order thereon as it thinks fit, confirming modifying or setting aside the order appealed against. The Securities Appellate Tribunal shall send a copy of every order made by it to the Board.



Appeal to Supreme Court Sec. 15Z Any person aggrieved by any decision or order of the Securities Appellate Tribunal may file an appeal to the Supreme Court within sixty days from the date of communication of the decision or order of the Securities Appellate Tribunal to him on any question of law arising out of such order: Provided that the Supreme Court may, if it is satisfied that the applicant was prevented by sufficient cause from filing the appeal within the said period, allow to be filed within a further period not exceeding sixty days.



Investigation. Sec.11C Ground for (1) Where the Board has reasonable ground to believe that— Investigation (a) the transactions in securities are being dealt with in a manner detrimental to the investors or the securities market; or (b) any intermediary or any person associated with the securities
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market has violated any of the provisions of this Act or the rules or the regulations made or directions issued by the Board thereunder, it may, at any time by order in writing, direct any person specified in the order to investigate the affairs of such intermediary or persons associated with the securities market and to report thereon to the Board. (2) Duty of manager, managing director, officer and other employee



It shall be the duty of every manager, managing director, officer and other employee of the company and every intermediary or every person associated with the securities market to preserve and to produce to the Investigating Authority or any person authorised by him in this behalf, all the books, registers, other documents and record of, or relating to, the company or, as the case may be, of or relating to, the intermediary or such person, which are in their custody or power.



(4) Books The Investigating Authority may keep in its custody any books, registers, other may be kept documents for six months and thereafter shall return the same in the custody Provided that the Investigating Authority may call for any book, register, other of documents and record if they are needed again: investigating Provided further that if the person on whose behalf the books, registers, other Authority. documents and record are produced requires certified copies of the books, registers, other documents and record produced before the Investigating Authority, it shall give certified copies of such books, registers, other documents and record to such person or on whose behalf the books, registers, other documents and record were produced. Subsection (4) Any person, directed to make an investigation may examine on oath, any manager, managing director, officer and other employee of any intermediary or any person associated with securities market in any manner, in relation to the affairs of his business and may administer an oath accordingly and for that purpose may require any of those persons to appear before it personally. Sub-section (5)



Cease and desist proceedings. Sec.11D Cease and desist If the Board finds, order against after causing an inquiry to be made, that any person has violated, or is likely to violate, Listed any provisions of this Act, or any rules or regulations made thereunder, Companies. it may pass an order requiring such person to cease and desist from committing such violation: Cease and desist Provided that the Board shall not pass such order in respect of order against ⎯ any listed public company or Unlisted ⎯ a public company (other than the intermediaries specified under section 12) Companies. which intends to get its securities listed on any recognised stock exchange unless the Board has reasonable grounds to believe that such company has indulged in insider trading or market manipulation
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Power to adjudicate.15-I SEBI to appoint ⎯ For the purpose of adjudging under sections 15A, 15B, 15C, 15D, 15E, 15F, 15G, adjudicating 15H, 15HA and 15HB, officer ⎯ the Board shall appoint any of its officers not below the rank of Division Chief to be an adjudicating officer ⎯ for holding an inquiry in the prescribed manner after giving any person concerned a reasonable opportunity of being heard for the purpose of imposing any penalty. SEBI may While holding an inquiry impose penalty the adjudicating officer shall have power to summon and enforce the attendance of any person acquainted with the facts of the case. as it think fit. and if, on such inquiry, he is satisfied that the person has failed to comply with the provisions of any of the sections specified in sub-section (1), he may impose such penalty as he thinks fit in accordance with the provisions of any of those sections. Factors to be taken into account by the adjudicating officer. Sec.15J While adjudging the quantum of penalty under section 15-I, the adjudicating officer shall have due regard to the following factors, namely:— (a) (b) (c)



the amount of disproportionate gain or unfair advantage, wherever quantifiable, made as a result of the default; the amount of loss caused to an investor or group of investors as a result of the default; the repetitive nature of the default.



Composition of certain offences Sec.24A Notwithstanding anything contained in the Code of Criminal Procedure, 1973, any offence punishable under this Act,  not being an offence punishable with imprisonment only, or  with imprisonment and also with fine, may either before or after the institution of any proceeding, be compounded by a Securities Appellate Tribunal or a court before which such proceedings are pending.



Power to grant Immunity Sec.24B ⎯ ⎯ ⎯ ⎯



The Central Government may, on recommendation by the Board, if the Central Government is satisfied, that any person, who is alleged to have violated any of the provisions of this Act or the rules or the regulations made thereunder, ⎯ has made a full and true disclosure in respect of the alleged violation,



SEBI ACT, 1992



Smart Study of Allied Law



N.K.Singh



2.9



grant to such person, subject to such conditions as it may think fit to impose, immunity from prosecution for any offence under this Act, or the rules or the regulations made there under or also from the imposition of any penalty under this Act. Question. May-2011



Point Out the circumstances where under the following powers may exercised by the Securities and Exchange Board of India: I. II.



prohibiting a company from issuing or publishing any document or advertisement soliciting money from public for the issue of securities. pass cease and desist order in relation to any listed company. What remedies are available to the companies against such orders under the Securities and Exchange Board of India Act, 1992?



Penalty under SEBI. Section I5A(a)



15A(b)



I5A(c)



Default Failure to furnish any document, return or report to SEBI when required under the act, rules or Regulations Failure to file any return or furnish any information, books or other document within the time prescribed under the regulations Failure to maintain books of account or record



15B



Failure by an intermediary to enter into any agreement with his client



15C



Failure by listed company or an intermediary to redress grievances of the investors



15D(a)



15D(c)



15D(d)



Failure to obtain from SEBI a certificate of registration for sponsoring or carrying on any col1ective investment scheme including mutual fund Failure to make an application for listing of a collective investment scheme as provided for in the concerned regulations Failure to dispatch unit certificates to the holders of the units under any



Maximum penaltv (Rs.) 1,00,000 per day of default or Rs. 1 crore, whichever is less 1,00,000 per day of default or Rs. 1 crore, whichever is less 1,00,000 per day of default or Rs. 1 crore, whichever is less 1,00,000 per day of default or Rs. 1 crore, whichever is less 1,00,000 per day of default or Rs. 1 crore, whichever is less 1,00,000 per day of default or Rs. 1 crore, whichever is less 1,00,000 per day of default or Rs. 1 crore, whichever is less 1,00,000 per day of default or Rs. 1



Person liable Whoever commits the failure



Whoever commits the failure



Whoever commits the failure



The intermediary who is required under the Act, rules or regulations to enter into such agreement, but who fails to do so The listed company or intermediary who is required by the Board to redress the grievances, but who fails to do so Whoever commits the default



Any registered collective investment scheme including mutual fund committing the default Any registered collective investment scheme committing
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15(e)



15(1)



15E



15F(a)



15F(b)



15F(c)



15G(i)



15G(ii)



15G(iii)
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collective investment scheme, including mutual fund in the manner provided for in the concerned Failure to refund application monies to the investors within the prescribed period Failure to invest money collected in the manner or within the period prescribed by the concerned regulations Failure by an asset management company of a mutual fund, to comply with any regulations governing its activities Failure by a registered stock broker to issue contract notes in the form and manner specified by the stock exchange Failure by any registered stock broker to deliver to the investor any security or make payment of the amount due to him Charging by any registered stock broker, brokerage in excess of the rate prescribed by the regulations



Dealing by an insider either on his own behalf or on behalf of any other person in securities of a body corporate on any stock exchange on the basis of any unpublished information Communicating by an insider, any unpublished price-sensitive information to any person with or without his request for such information except as required in the ordinary course of business or as required by law Counselling, or procuring, by an insider, any other person to deal in securities of any body corporate on the basis of any unpublished pricesensitive information
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crore, whichever is less



the failure



1,00,000 per day of default or Rs. 1 crore, whichever is less 1,00,000 per day of default or Rs. 1 crore, whichever is less 1,00,000 per day of default or Rs. 1 crore, whichever is less Five times the amount for which the contract note was required to be issued1,00,000 per day of defau It or Rs. 1 crore, whichever is less 1,00,000 or 5 times of the excess brokerage charged, whichever is higher Upto Rs. 25 crores insider or 3 times the amount of profits made, whichever is higher Upto Rs. 25 crores insider or 3 times the amount of profits made, whichever is higher



Any registered collective investment scheme including mutual fund committing the default Any registered collective investment scheme, including mutual fund



Upto Rs. 25 crores or 3 times the amount of profits made, whichever is higher



The asset management company committing the default The stock broker committing the default



The stock broker committing the default The stock broker committing the default



The concerned



The concerned



The concerned Insider
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Failure to disclose the aggregate of shareholding in a body corporate before he acquires any shares in the body corporate



15H(ii)



Failure to making a public announcement to acquire shares at a minimum price



15H(iii)



Failure to make a public otfer by sending letter of offer to the shareholders of the concerned company



15H(iv)



Failure to make payment of consideration to the shareholders who sold their shares pursuant to letter of offer



15HA



Indulges in fraudulent and unfair trade practices



15HB



Failure to comply with any provisions of Act, Rules, Regulations or directions where no separate penalty is provided



Upto Its. 25 crores or 3 times the amount of profits made, whichever is higher Upto Rs. 25 crores or 3 times the amount of profits made, whichever is higher Upto Rs. 25 crores or 3 times the amount of profits made, whichever is higher Upto Rs. 25 crores or 3 times the amount of profits made, whichever is higher Upto Rs. 25 crores or three times the amount of profits, whichever is higher Upto Rs. 1 crore



N.K.Singh



2.11



The person who is required under the Act, rules or regulations to make such Disclosure The person who is required under the Act, rules or regulations to make a public announcement at a minimum price The person who is required under the Act, rules or regulations to make a public offer The person who is required under the Act, rules or regulations to make payment of consideration to shareholders who sold their shares Any person who indulges in fraudulent and unfair trade practices Any person contravening



3. Explain the procedure as prescribed under the SEBI for determining the penalty, for insider trading and the factors to be taken into account in this regard. ===================================================================== For Detail Answer, please Read Our Book “How to write Answer”.
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THE SECURITIES CONTRACTS (REGULATION) ACT, 1956.



B2.1 Coverage Approx. 6 to 8 marks.



An Act to prevent undesirable transactions in securities by regulating the business of dealing therein, by providing for certain other matters connected therewith. Definitions (Sec. 2) Securities includesSecurities [Sec. 2(h)] ⎯ Shares, scrips, stocks, bonds, debentures, debenture stock or other marketable securities of a like nature. ⎯ Derivative; ⎯ Units of any collective investment scheme; ⎯ Government securities; ⎯ Such other instruments as may be declared by CENTRAL GOVERNMENT. ⎯ Units of any mutual funds ⎯ Right or interests in securities; ⎯ Security receipt as defined in Sec.2 (zg) of the securitisation and reconstruction of financial Assets and enforcement of security interest Act,2002. Stock Exchange Stock Exchange means a) any body of individuals, whether incorporated or not, constituted before [Sec.2(j)] corporatisation and demutualization under sections 4A and 4B, or b) any body corporate incorporated under the Companies Act 1956 whether under a scheme of corporatisation and demutualization or otherwise, for the purpose of assisting ,regulating or controlling the business of buying, selling or dealing in securities. Corporatisation means the succession of a recognised stock exchange, being a body of individuals or a society registered under the Societies [sec.2(aa)] Registration Act, 1860, by another stock exchange, being a company incorporated for the purpose of assisting, regulating or controlling the business of buying, selling or dealing in securities Demutualisation Demutualisation means the separation of ownership from the trading rights of the members of a recognised stock exchange in accordance with a scheme [sec.2(ab) ] approved by the SEBI; Derivative includes Derivative ^ a security derived from a debt instrument, share, loan whether secured or unsecured, risk instrument or contract for differences or any other form of security. Corporatisation
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^ A contract which derives its value from the prices, or index or prices, of underlying securities; Government security means a security created and issued, whether before or after the commencement of this Act, by CENTRAL GOVERNMENT or a State Government for the purpose of raising a public loan. Member means a member of a RSE; Recognised Stock Exchange means a SE which is for the time being recognized by CENTRAL GOVERNMENT under Sec. 4. Scheme means a scheme for corporatisation or demutualisation of a RSE which may provide for— (i) the issue of shares for a lawful consideration and provision of trading rights in lieu of membership cards of members of a RSE; (ii)the restrictions on voting rights; (iii) the transfer of property, business, assets, rights, liabilities, recognitions, contracts of the RSE, legal proceedings by, or against, the RSE, whether in the name of the RSE or any trustee or otherwise and any permission given to, or by, the RSE; (iv) the transfer of employees of a RSE to another RSE; (v) any other matter required for the purpose of, or in connection with, the corporatisation or demutualisation, as the case may be, of the RSE;



Spot delivery Spot delivery contract means a contract which provides for,— (a) actual delivery of securities and the payment of a price therefore either on contract. the same day as the date of the contract or on the next day, the actual period taken for the despatch of the securities or the remittance of money therefor through the post being excluded from the computation of the period aforesaid if the parties to the contract do not reside in the same town or locality; (b) transfer of the securities by the depository from the account of a beneficial owner to the account of another beneficial owner when such securities are dealt with by a depository; Words and expressions used herein and not defined in this Act but defined in the Companies Act, 2013 or the SEBI, 1992 or the Depositories Act, 1996 shall have the same meanings respectively assigned to them in those Acts. Sec. 2A. RECONITION OF STOCK EXCHANGE.



Application Recognition



1. Any Stock exchange which is desirous of being recognized may make an application to CENTRAL GOVERNMENT (SEBI) in such manner as for may be prescribed. of
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Stock exchange 2. Every application shall be accompanied by a copy of the bye-laws of the Stock exchange for the regulation and control of contracts and also a (Sec.3) copy of the rules relating in general to the constitution of the Stock exchange and in particular, toa) the governing body of such Stock exchange, its constitution and powers; b) the powers and duties of the office bearers of the Stock exchange; c) the admission into the Stock exchange of various classes of members, the qualifications, for membership, and the exclusion, suspension, expulsion and re-admission of members; d) the procedure for the registration partnerships as members of the Stock exchange in cases where the rules provide for such membership; If CENTRAL GOVERNMENT (SEBI) is satisfied,: a) that the rules and bye-laws of a Stock exchange ensure fair dealing and to protect investors; b) that the Stock exchange is willing to comply with any other conditions which CENTRAL GOVERNMENT (SEBI), may impose; and c) that it would be in the interest of the trade and also in the public interest to grant recognition; It may grant recognition subject to the conditions imposed upon it . The conditions which Central Government may prescribe, may include cond Conditions relating towhich CENTRAL ⎯ the qualification for membership of Stock exchange GOVERNMENT ⎯ the manner in which contracts shall be entered into and enforced as may prescribe between members; Sec.4(2) ⎯ the representation of Central Government on each of the Stock exchange by such number of persons not exceeding three as Central Government may nominate in this behalf; and ⎯ the maintenance of accounts of members and their audit by CA whenever such audit is required by Central Government. Grant of Recognition to Stock exchange. Sec.4(1)



Publication recognition Sec.4(3) Amendment rules



of Every grant of recognition to a Stock exchange shall be published in the Gazette of India and also in the Official Gazelle of the State in which the Stock exchange is situated, and such recognition shall have effect as from the date of its publication in the Gazette of India. of No rules of RSE relating to any of the matters specified in section 3(2) shall be amended except with the approval of Central Government. Sec.4(4)
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Withdrawal of recognition (Sec. 5) Withdrawal in ⎯ If Central Government is of the opinion that the recognition granted to a public or trade Stock exchange should be withdrawn, in the interest of the trade or in the interest or pu public interest, ⎯ then Central Government may serve a written notice on the governing body that Central Government is considering the withdrawal of the recognition for the reasons stated in the notice, and ⎯ Central Government may withdraw the recognition granted to the Stock exchange by Notification in official Gazette, After giving an opportunity to the governing body of being heard. ⎯ However such withdrawal shall not affect the validity of any contract entered into or made before the date of the notification. Withdrawal due Where the Recognised stock exchange to corporatization ⎯ has not been corporatised or demutualised or and ⎯ it fails to submit the scheme referred to in section 4B(1) within the specified Demutualization time. or ⎯ the scheme has been rejected by the SEBI under section 4B(5), the recognition granted to such stock exchange under section 4, shall, stand withdrawn and the Central Government shall publish, by notification in the Official Gazette, such withdrawal of recognition: Provided that no such withdrawal shall affect the validity of any contract entered into or made before the date of the notification. Question:- The Central Govt. has formed its opinion on certain grounds that the recognition granted to a Stock-Exchange be withdrawn. Examining the provisions of the Securities (Contracts) Regulation Act, 1956, explain the procedure that must be followed by the Central Govt. to give effect to the above, Also state whether any such withdrawal of recognition shall affect the validity of the contracts already entered into by Stock-Exchange, before withdrawal of recognition.(5 marks) 2010 -Nov



Power to call for periodical returns or to direct inquires (Sec.6) Duties of RSE. ⎯ Every RSE shall furnish to the SEBI periodical returns relating to its affairs. ⎯ Every RSE and every member thereof shall maintain and preserve for 5 years books of account, and such books of account, and other documents shall be subject to inspection by the SEBI. SEBI to call for information and direct inquiry



The SEBI may, by order in writing⎯ Call upon a RSE or any member thereof to furnish in writing such information as the SEBI may require; or ⎯ Appoint one or more person to make an inquiry in relation to the affairs of the SE and submit a report to the SEBI.
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Where an inquiry in relation to the affairs of a RSE or the affairs of any of its members in relation to Stock exchange has been undertaken,⎯ every director, manager, secretary or other officer of such Stock exchange; ⎯ every member of such Stock exchange; Shall be bound produce all books of account, and other documents in his custody or power, and also furnish the authorities with any information as may be required of him.



Duties of Officers while investigation.



Question--The securities and Exchange Board of India received serious complaints against Mr. Satyanarayan, a member of Mavil Stock Exchange. State as to what power can be exercised by the Securities and Exchange Board of India to make enquiries and to take action in this matter, under the provisions of the Securities Contracts (Regulation) Act, 1956? (6 marks) 2013-May Annual reports to be furnished to Central Government by Stock exchange (Sec. 7) Every RSE shall furnish to Central Government and SEBI, with a copy of the annual report containing such particulars as may be prescribed. Power of RSE, To make rules restricting voting rights, etc. (Sec. 7A) RSE may make (1) A RSE may make rules or amend any rules made by it to provide for all or any of the following matters, namely : rules or amend (a) the restriction of voting rights to members only; any rules (b) the regulation of voting rights so that each member may be entitled to have one vote only, irrespective of his share of the paid-up equity capital of the Stock exchange; (c) the restriction on the right of a member to appoint proxy; and (d) such incidental, consequential and supplementary matters as may be necessary to give effect to any of the matters specified above. No rules of a RSE made or amended in relation to any matters shall have effect CENTRAL GOVERNMENT until they have been approved by Central Government and published by Central Government in the Official Gazette. approval. Power of Central Government to direct Rules to be amend rules (Sec. 8) CG may Direct to Amend the Rules within 2 months If any RSE fails to comply



where, after consultation with the governing bodies of Stock exchange, Central Government is of the opinion that it is necessary so to do, it may, by order in wiring together with a statement of the reasons therefore, direct the RSE, to make any rules or to amend any rules already made within a period of 2 months from the date of the order. If any RSE fails or neglects to comply with any such order, Central Government may make the rules or amend the rules made by RSE, on its own.
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Publication



Where in pursuance of this section any rules have been made or amended, the rules so made amended shall be published in the Gazette of India and also in the Official Gazettes of the State or States in which the principal office or offices of the RSE or exchanges is or are situate. Clearing corporation. Sec.8A



Duty of Clearing house transferred to clearing corporation .



A RSE may, with the prior approval of the SEBI, transfer the duties and functions of a clearing house to a clearing corporation being a company incorporated under the Companies Act, 1956. Duties of Clearing Corporation. ⎯ the periodical settlement of contracts and differences thereunder; ⎯ the delivery of, and payment for, securities; ⎯ any other matter incidental to, or connected with, such transfer.



Buy Laws of Every clearing corporation shall, for the purpose of transfer of the duties and functions of a clearing house to a clearing corporation, Clearing corporation ⎯ make bye-laws and ⎯ submit the same to the SEBI for its approval. Duties can be The SEBI may, on being satisfied that transferred ⎯ it is in the interest of the trade and only with ⎯ also in the public interest SEBI to transfer the duties and functions of a clearing house to a clearing corporation, approval. grant approval to the bye-laws and approve the transfer of the duties and functions of a clearing house to a clearing. Applicability (4) The provisions of sections 4, 5, 6, 7, 8, 9, 10, 11 and 12 shall, as far as may be, apply to a clearing corporation as they apply in relation to a RSE. of SCRA. Power of RSE to make bye-laws (Sec. 9) RSE to make Any RSE may, Subject to the previous approval of the SEBI , Make bye-laws for the regulation and control of contracts. bye-Laws Contents of Such bye-laws may provide for : a) the opening and closing of markets and the regulation of the hours of trade; bye-laws . b) a clearing house for the periodical settlement of contracts and differences thereunder, the deliver of and payment for securities, the passing on of delivery orders and the regulating and maintenance of such clearing house; c) ---d) ---e) ---f) ---- etc………….
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Any buy-laws made under this section shall be ⎯ subject such conditions as may be prescribed, and , ⎯ shall be published in the Gazette of India and also in the Official Gazette of the State in which principal office of the RSE is situate, and ⎯ shall have effect as from the date of its publication in the Gazette India, when approved by the SEBI. SEBI May However if the SEBI is satisfied dispense with in any case that in the interest of the trade or in the public interest any bye-laws condition of should be made immediately, it may, by order in writing specifying the reasons therefore, dispense with previous condition of previous publication. publication. Publication of bye-Laws.



SEBI may make or amend byelaws. Sec.10(1) Publication of Amendment Sec.10(2)



GB may apply for Revision Sec.10(4)



previous publication Sec.10(5)



Power of SEBI to make or amend bye-laws of RSEs (Sec. 10) The SEBI may, ⎯ either on receiving at request in writing from the governing body of a RSE or ⎯ on its own motion, after consultation with the governing body, make bye-laws, for all or any of the matters specified in Section 9 or amend any bye-laws made by such Stock exchange under that section. Where any bye-laws have been made or amended, the bye-laws so made or amended shall be published in the Gazette of India and also in the Official Gazette of the State in which the principal office of the RSE is situate; and on the publication thereof in the Gazette of India, the bye-laws so made or amended shall have effect as if they had been made or amended by the RSE concerned. Where the governing body of a RSE object to any bye-laws made or amended by the SEBI on its owns motion, it may apply to the SEBI for revision thereof, within 2 months of the publication thereof in the Gazette of India. SEBI may, after giving an opportunity to the government body to be heard in the matter, revise the bye-laws so made or amended. The making or the amendment or revision of any bye-laws under this section shall in all cases be subject to the condition of previous publication. However, if the SEBI is satisfied that in public interest any bye-laws should be made, amended or revised immediately, it may, by order in writing specifying the reasons therefore, dispense with the conditions of previous publication.



Question- A recognized stock exchange proposes to make bye-laws for the regulation and control of contracts relating to the purchase and sale of securities, State the legal requirements under the Securities Contracts (Regulation) Act, 1956 to give effect to the proposal, Explain the powers of the Securities and Exchange Board of India to amend the bye-laws of a recognized stock exchange. (6 marks) 2013- Nov
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Power of Central Government to Supersede Governing Body of a RSE (Sec. 11) Where Central Government /SEBI is of opinion that the governing body of any RSE Should be superseded, then it may serve on the governing body a written notice that it is considering the super-seeding the governing body for the reasons specified in the notice and after giving an opportunity to the governing body to be heard in the matter, it may, by Notification in official Gazette, declare the governing body of such Stock Exchange to be superseded, and may appoint any person(s) to exercise and perform all the powers and duties of the governing body. On the publication of a Notification in official Gazette, the following Result of consequences shall ensue, namely:Notification. a) the members of the governing body which has been superseded shall as from the date of the notification of super-session, cease to hold office as such members; b) the person(s) appointed may exercise and perform all the powers and duties of the governing body which has been superseded; c) all such property of the RSE , shall vest in such person(s). Notwithstanding anything to the contrary contained in any law or the rules or bye-laws of the RSE the governing body of which is superseded, the person(s) appointed shall hold office for such period as may be specified in the notification published under the Sub Section and central government may from time to time, by like notification, vary such period. Reconstitution Central Government may at any time before the determination of the period of of the office of any person(s) under this section call upon the RSE to reconstitute the governing body in accordance with its rules and on such re-constitution all the Governing property of the RSE , shall re-vest, as the case may be, in the governing body so body. reconstituted: However until a governing body is so re-constituted, the person(s) appointed under Sub-Section (1), shall continue to exercise and perform their powers and duties. Notice and Opportunity of being heard



Power to supersede the business of RSE.Sec.12 If in the opinion of Central Government, an emergency has arisen, it may direct a RSE to suspend such of its business for such period not exceeding 7 days by Notification In Official Gazette, for reasons to be out therein and subject to such conditions as may be specified in the notification, and Extension of if, in the opinion of Central Government, the interest of the trade or the public interest required that the period should be extended may, by like notification period extend the said period from time to time. opportunity of However where the period of suspension is to extended beyond the first period, no notification extending the period of suspension shall be issued unless the being heard governing body of the RSE has been given an opportunity of being heard. SEBI may Supersede it for 7 days.
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Contracts in notified areas illegal in certain circumstances (Sec.13) If Central Government is satisfied, having regard to the nature or the volume of transactions is recruits in any State or area, that it is necessary so to do, it may declare this section to apply to such State or area by Notification In Official Gazette and thereupon every contract in such State or area which is entered into after date of the notification otherwise than between members of a RSE in such State or area or through or with such member shall be illegal. Additional trading floor (Sec.13A) What is Additional trading floor Who will establish ATF



Additional trading floor means a trading ring or trading facility offered by a RSE outside its area of operation to enable the investors to buy sell securities through such trading floor under regulatory framework of the Stock Exchange. Stock Exchange may establish additional trading floor with prior approval of the SEBI in accordance with the terms and conditions stipulated by the said Board.



Contracts in notified areas to be void in certain circumstances (Sec.14) Contract in contravention of bye-Laws shall be Void. Sec.14(1)



In case the person has Knowledge of Contravention. Sec.14(2)



Any contract entered into in any State or area specified in the notification Under Section 13 which is in contravention of any of the bye-laws specified in that behalf u/s 9(3) shall be void: as respect the rights of any members of the RSE who has entered into such contract in contravention of any bye-laws, and also as respects the rights of any other person has knowingly participated in the transaction entailing such contravention. Nothing in Sub-Section (1) shall be construed to affect the right of any person other than a member of the RSE to enforce any such contract or to recover any sum under or in respect of contract if such person had no knowledge that the transaction was in contravention of any of the bye-laws specified in section 9(3)(a).



Members may “not act as principals” in certain circumstances (Sec.15) Member shall not act as Principal Member shall act as Principal No such written consent is Required.



No member of a RSE shall enter into any contract as a principal with any person other than a member of a RSE, unless he has secured the written consent of such person and discloses in the agreement of sale of purchase that he is acting as a principal. However, where the member has secured the consent of such person otherwise than in writing he shall secure written confirmation by such person of such consent or authority within 3 days from the date of the contract. No such written consent or authority of such person shall be necessary for closing out any outstanding contract entered into by such person in accordance with the bye-laws, if the member discloses in the note, memorandum or agreement of sale or purchase in respect of such closing out that he is acting as a principal.
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Question--M/s. Ganesham and Company is a member of recognizes stock exchange. Nova Craft Export Limited desires that shares of the company may be bought and sold by M/s Ganesham and Company on their own as well as on behalf of the investors. Advise M/s Ganesham and company whether they can do so under the provisions of the Securities Contracts (Regulation) Act, 1956. (5 marks) 2011-May Power to prohibit contracts in certain cases (Sec.16) If Central Government is of opinion that is necessary to prevent undesirable speculation in specified securities in any state or area, it may, by Notification in official Gazette declare that no person in the State or area specified in the notification shall, save with the permission of Central Government, enter into any contract for the sale or purchase of any security specified in the notification except to the extend in the manner, if any, specified therein. Contravention All contracts in contravention of Central Government declaration, entered into after the date of the notification issued thereunder shall be illegal. CG may order, no person shall deal in Securities



Licensing of dealers in securities in certain cases (Sec.17) No person shall carry or purport to carry on, whether on his own behalf or on behalf of any other person, the business of dealing in securities in any State or area to which section 13 has not been declared to apply and to which Central Government may, by Notification in official Gazette declare this section to apply, except under the authority of a license granted by the SEBI in this behalf. No notification shall be issued with respect to any State or area unless Central Government is satisfied, having regard to the manner in which securities are being dealt with in such State or area, that it is desirable or expedient in the interest of the trade or in the public interest that such dealings should be regulated by a system of licensing. The restrictions in relation to dealings in securities shall not apply to the doing of anything by or on behalf of a member of any RSE. Public issue and listing of securities referred in section 2(h) (ie). Sec. 17A Public issue No securities of the nature referred to in section 2(h)(ie) shall be and listing ⎯ offered to the public or of securities ⎯ listed on any recognised stock exchange unless the issuer fulfils such eligibility criteria and Complies with such other requirements as may be specified by regulation. Application Every issuer referred in section 2(h)(ie) intending to offer the instruments to the for Listing public shall make an application, before issuing the offer document to one or more RSE for permission for such to RSE. instruments to be listed on the stock exchange. If Listing is ⎯ Where the permission has not been granted by the recognised stock exchanges Refused by or any of them,
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⎯ the issuer shall forthwith repay all moneys, if any, received from applicants in pursuance of the offer document, ⎯ and if any such money is not repaid within 8 days after the issuer becomes liable to repay it, the issuer and every director or trustee thereof, as the case may be, who is in default shall, on and from the expiry of the 8 day, be jointly and severally liable to repay that money with interest at the rate of 15% per annum.



Exclusion of spot delivery contracts from section 13, 14, 15 and 17 (Sec.18) Non Applicability Applicability of Section 17



Nothing contained in section 13, 14, 15 and 17 shall apply to spot delivery contracts. If central government is of opinion that in the interest of the trade or in the public interest it is expedient to regulate and control the business of dealing in spot delivery contracts also in any State or, it may, by Notification in official Gazette , declare that the provision of Section 17 shall also apply to such State or area in respect of spot delivery contracts generally or in respect of spot delivery contract for the sale or purchase of such securities as may be specified in the notification,



LISTING OF SECURITIES Conditions for listing (Sec.21) Where securities are listed on the application of any person in any RSE, such person shall comply with the conditions of the listing agreement with that Stock Exchange. Delisting of securities. Sec. 21A. RSE may delist the Securities after giving opportunity of being heard. Appeal to SAT.



A RSE may delist the securities, after recording the reasons therefor, from any RSE on any of the ground or grounds as may be prescribed under this Act: Provided that the securities of a company shall not be delisted unless the company concerned has been given a reasonable opportunity of being heard. A listed company or an aggrieved investor may file an appeal before the Securities Appellate Tribunal against the decision of the RSE delisting the securities within 15 days from the date of the decision of the RSE delisting the securities and the provisions of sections 22B to 22E of this Act, shall apply, as far as may be, to such appeals: Provided that the Securities Appellate Tribunal may, if it is satisfied that the company was prevented by sufficient cause from filing the appeal within the said period, allow it to be filed within a further period not exceeding one month.
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Right of Appeal to “SAT” against refusal of SE to list securities (Sec.22A) Refusal of Listing by Stock Exchange and Appeal to SAT.



Where a RSE, refuses to list the securities of any public company, the company shall be entitled to be furnished with reasons for such refusal, “and may”,a. within 15 days from the date on which the reasons for such refusal are furnished to it, or b. where the Stock Exchange has omitted or failed to dispose of, within the time specified(10 weeks) in section 73(1A) of the Companies Act, 1956, the application for permission for the shares or debentures to be dealt with on the Stock Exchange, within 15 days from the date of expiry of the specified time or within such further period, not exceeding one month , as the SAT may, on sufficient cause being shown allow, “appeal to the SAT”, and thereupon the SAT may, after giving the Stock Exchange, an opportunity of being heard,very or set aside the decision of the SE; or where the Stock Exchange has omitted or failed to dispose of the application within the specified time, grant or refuse the permission, and where the SAT sets aside the decision of the RSE or grants the permission, the Stock Exchange shall act in conformity with the order of the SAT.



Disposal appeal



of



The appeal filed before the SAT shall be dealt with by it as expenditure as possible and endeavour shall be made it to dispose of the appeal finally within 6 months from the date of receipt of the appeal.



SCRA



N.K.SINGH



9818248595



B2.13



Procedure and powers of SAT (Sec.22B) Principle of The SAT shall be guided by the principle of natural justice and, SAT shall have powers to regulate their own procedure. natural justice
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of The SAT shall have the same powers as are vested in a civil court under the Code of civil procedure 1908, while trying a suit, in respect of the following matters, namely:a. summoning and enforcing the attendance of any person and examining him on oath; b. requiring the discovery and production of documents; c. receiving evidence on affidavits; d. issuing commissions for the examination of witnesses or documents; e. reviewing its decisions; f. dismissing an application for default or deciding it ex-parte; g. setting aside any other of dismissal of any application for default or any order passed by it ex-parte; and h. any other matter which may be prescribed.



SAT shall Every proceeding before SAT shall be deemed to be a judicial proceeding, within deemed to be the meaning of sections 193 and 228, and for the purposes of section 196 of the Indian Penal Code and the SAT shall be deemed to be a civil court for all the court purpose. Right to Legal Representations The appellant may either ⎯ appear in person or ⎯ authorize one or more Chartered accountant or Company secretaries or cost accounts or legal practitioners or any of its officers or present his or its case before the SAT. Appeal to Supreme Court. Sec. 22F. Appeal to SAT within 60 days



Extension of 60 days.



Any person aggrieved by any decision or order of the Securities Appellate Tribunal may file an appeal to the Supreme Court within 60 days from the date of communication of the decision or order of the Securities Appellate Tribunal to him on any question of law arising out of such order: Provided that the Supreme Court may, if it is satisfied that the appellant was prevented by sufficient cause from filing the appeal within the said period, allow it to be filed within a further period not exceeding 60 days.



Q. MNC Limited whose shares are listed on a recognized Stock Exchange, are delisted by the Stock Exchange, The company seeks your advise on the remedies available to the company against the order of the Stock Exchange. Referring to the provisions of the Securities Contracts (Regulation) Act, 1956) advise the company. 5 MARKS. May. 2010
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Offences by Companies 24. offence has been Where an offence has been committed by a company, committed by a every person who, at the time when the offence was committed, company ⎯ was in charge of, and ⎯ was responsible to, the company for the conduct of the business of the company, shall be deemed to be guilty of the offence, and shall be liable to be proceeded against and punished accordingly; However person is not liable to any punishment provided in this Act if he proves that the offence was committed without his knowledge or that he exercised all due diligence to prevent the commission of such offence. Where an offence under this Act has been committed by a company and If the offence it is proved that the offence has been committed with the consent of, any was committed with consent of director, manager, secretary or other officer of the company, such director, manager, secretary or other officer of the company, shall also be Director deemed to be guilty of that offence and shall be liable to be punished accordingly. Certain offences to be cognizable 25. Notwithstanding anything contained in the Code of Criminal Procedure, any offence punishable under section 23(1), shall be deemed to be a cognizable offence within the meaning of that Code. Jurisdiction to try offences under this Act 26. No court inferior to that of a presidency magistrate or a magistrate of the first class shall take cognizance of or try any offence punishable under this Act. Question--DVJ Ltd, a company incorporated under the companies Act, 1956 applies to Bombay Stock Exchange for listing of its shares. The Stock Exchange refuses to grant listing without assigning any reasons for refusal. Company seeks your advice on the options available to it against the Stock Exchange and wants to move the Court. Examining the provisions of the Securities Contracts (Regulation) Act, 1956, advise the company. (6 marks) 2012 – May Title to dividends (Sec.27) Can the Transferor of securities retain the Dividend ?



Sec.27 (1)



It shall be lawful for the holder of any security whose name appears on the books of the company issuing the said security to receive and retain any dividend declared by the company in respect thereof for any year, notwithstanding that the said security has already been transferred by him for consideration, unless the transferee who claims the dividend from the transferor has lodged the security and all other documents relating to the transfer which may be required by the company for being registered in his name within 15 days of the date on which the dividend became due.
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Can the company pay Dividend to its Registered holder?



Nothing contained in Sub-Section (1) shall affectthe  right  of  a  company  to  pay  any  dividend  which  has  become  due  to  any  person  whose  name  is  for  the  time  being  registered  in  the  books  of  the  company  as  the  holder  of  the  security  in  respect  of  which  the  dividend  has  become due;  Sec.27 (2)(a) 



Can the company enforce against its Registered holder?



Nothing contained in Sub-Section (1) shall affectthe right of a company of any security to enforce against the transferor his rights, in relation to the transfer in any case where the company has refused to register the transfer of the security in the name of the transferee. Sec.27 (2)(b)



Period of 15 days shall not include.



The period of 1 5 days shall be extended as follows: a) In case of death of the transferee, by the actual period taken by his legal representative to establish his claim to the dividend. b) In case of loss of the transfer deed by theft or any other cause beyond the control of the transferee, by the actual period taken for the replacement thereof and c) In case of delay if the lodging of any security and other documents relating to the transfer due to causes connected with the post, by the actual period of delay
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Right to receive income from collective investment scheme.-(Sec.27A) Right to receive income from Mutual Fund (Sec.27B)



Now applicability to Government and its Agency.



Now applicability to Convertible bond. CG exempt or Modify. Sec.28(2)



Same as Sec.27



Act not to apply in certain cases .Sec.28 The provisions of this Act shall not apply to— ⎯ the Government, ⎯ the Reserve Bank of India, ⎯ any local authority or ⎯ any corporation set up by a special law or ⎯ any person who has effected any transaction with the agency of any such authority as is referred to in this clause ⎯ any convertible bond or ⎯ share warrant or ⎯ any option or right in relation thereto, in so far as it entitles the person, shares of the body corporate, whether by conversion of the bond or warrant or otherwise, on the basis of the price agreed upon when the same was issued if the Central Government is satisfied that in the interests of trade and commerce or the economic development of the country it is necessary or expedient so to do, it may, by notification in the Official Gazette, specify ⎯ any class of contracts to which this Act or any provision contained therein shall not apply, and ⎯ also the conditions, limitations or restrictions, if any, subject to which it shall not so apply.



Question--Industrial Finance corporation of India, established under the Industrial Finance Corporation Act, 1948 having its registered office at Mumbai, issued 8% Redeemable Bonds redeemable after 7-years. These bonds were issued directly to the members of the public and not through the mechanism of stock Exchanges. You are required to state with reference to the provisions of securities contracts (Regulation) Act, 1956, whether such direct issue of Bonds by the Industrial Finance corporation of India is not violating the provisions of the said Act. (6 marks) 2009-May [10] Ans:- No violation of SCRA Act. Corporatisation and demutualisation of stock exchanges. Sec. 4A On and from the appointed date, all recognised stock exchanges (if not corporatised and demutualised before the appointed date) shall be corporatised and demutualised in accordance with the provisions contained in section 4B.
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Procedure for corporatisation and demutualization. Sec. 4B. (1) All RSE shall, within such time as may be specified by the SEBI, submit a scheme for corporatisation and demutualisation for its approval: (2) On receipt of the scheme ,SEBI may, approve the scheme with or without modification Scheme shall be (3) No scheme shall be approved by the SEBI if rejected if….. ⎯ the issue of shares for a lawful consideration or ⎯ provision of trading rights in lieu of membership card of the members of a RSE or ⎯ payment of dividends to members have been proposed out of any reserves or assets of that stock exchange. PUBLICATION (4) Where the scheme is approved, the scheme so approved shall be published immediately by— of Scheme a) the SEBI in the Official Gazette; b) the RSE in such two daily newspapers circulating in India, as may be specified by the SEBI (5) Where the SEBI is satisfied that it would not be in the interest of the trade and Rejection of the also in the public interest to approve the scheme under, it may, by an order, Scheme. reject the scheme and such order of rejection shall be published by it in the Official Gazette: Provided that the SEBI shall give a reasonable opportunity of being heard to all the persons concerned and the RSE concerned before passing an order rejecting the scheme. (6) The SEBI may, while approving the scheme, by an order in writing, restrict— Restriction, which can be ⎯ the voting rights of the shareholders who are also stock brokers of the imposed by the RSE. SEBI. ⎯ the right of shareholders or a stock broker of the RSE to appoint the representatives on the governing board of the stock exchange; ⎯ the maximum number of representatives of the stock brokers of the RSE to be appointed on the governing board of the RSE, which shall not exceed one-fourth of the total strength of the governing board. (8) Every RSE, in respect of which the scheme for corporatisation or Conditions, demutualisation has been approved, shall, which can be either by fresh issue of equity shares to the public or imposed by the in any other manner as may be specified by the regulations made by the SEBI. SEBI, ensure that at least 51% of its equity share capital is held, within 12 months from the date of publication of the order, by the public other than shareholders having trading rights: Provided that the SEBI may, on sufficient cause being shown to it and in the public interest, extend the said period by another 12 months.
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Question- The Securities and Exchange Board of India, for the purpose of corporatisation and demutualisation of a recognised stock exchange issued an order that at least fifty one percent of its equity share capital shall be held, within twelve months, by the public other than share holders having trading rights. Decide whether the said order of the Securities Contract (Regulation) Act, 1956 including the time limit of twelve months as stated in the order. (5 marks) 2011-Nov



Ans. Valid. SEBI can extend the period of 12 months by another 12 months 1. Delhi Stock Exchange wants to establish additional Trading Floor. Explain briefly the meaning of and procedure for establishing additional Trading Floor. Ans. According to Section 13A of Securities Contracts (Regulation) Act, 1956, a stock exchange may establish additional trading floor with the prior approval of SEBI, in accordance with the terms and conditions as stipulated by SEBL For the purpose of this section 'additional trading floor' means a trading ring or trading facility offered by a registered stock exchange outside its area of operation to enable the investors to buy and sell securities through such trading floor under the regulatory framework of that stock exchange. 2. Complaints of unethical practices have been received against members of the Governing Body of a Recognized Stock Exchange. Examine whether the Government has any power to take action against the Governing Body of the said exchange. Refer Sec.11. 3. The application filed by XYZ Ltd. for the listing of its securities has been Rejected by the Mumbai Stock Exchange. Advice the company regarding the steps it can take against the rejection. (5 marks). OR Delhi Stock Exchange has refused to grant listing of shares of ABC Limited but the Stock Exchange has not disclose the reasons therefore. The company wants to challenge the decision of the Stock Exchange in the Civil Court. Advice the company. Ans. As per Section 22A of the Securities Contracts (Regulation) Act, 1956 where a recognized Stock Exchange refuses to list the securities of any company, the company shall be entitled to be furnished with reasons for such refusal. If is not furnished or the Listing is refused the company may appeal to the Securities Appellate Tribunal (i) Within 15 days from the date on which the reasons f9r such refusal are furnished to it, or (ii) Where the Stock Exchange has omitted or failed to dispose of, within the time specified in Section 73(IA) of the Companies Act, 1956 (i.e., before the expiry of ten weeks from the date of closing of the subscription list as per prospectus) within 15 days from the expiry of the specified time or with such further period not exceeding one month as Securities Appellate Tribunal may allow. As per Section 22E of the Act, Civil Court has no jurisdiction to entertain any suit in respect of this matter. 4. AB & Company, a member of a recognised stock exchange propose to buy and sell shares of a particular company on behalf of investors as well as on their own account. They seek your advice as to restrictions, if any, under Securities Contracts (Regulation) Act, 1956 for dealing in securities on their own account. Advise. 2003-May.
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Ans. Members of stock exchange usually carry out transactions on behalf of investors and therefore principal agent relationship exists. As per section 15, Securities Contract (Regulation) Act, 1956 If member wishes to enter into contract as principal with a non-member, then he has to get written consent from such person to act as principal. Contract note should indicate that he is acting as principal Where the member has secured the consent of such person otherwise than on writing he shall secure written confirmation by such person or such consent within 3 days from the date of the contract. Spot delivery contracts are outside the preview of Section 15 [Section 18]. AB & Company, stock broker must Consider the above restrictions while entering into any transaction as principal with a non-member. 5. Rampur Stock Exchange wants to get itself recognize. Explain. (i) Who enjoy the power to recognize stock exchange? (ii) What information will have to be provided with the application for recognition? Ans. (i) Power to recognize Stock Exchange vests with Central Government and central Government has delegated the powers to SEBI vide its notification No. ENo. 1/57/SE/93 dated 13.9.94. (ii) Application for recognition must be accompanied with Bye-Laws, Rules, Regulations which must contain specific details on : Constitution, powers of management and manner of transacting business by the Governing Body of the Stock Exchange. Powers and duties of the office bearers of Stock Exchange. Various classes of Members, qualification of membership and the exclusion, suspension, expulsion and re-admission of members. The procedure for registration of Partnerships as members of stock exchange and rules of nomination of authorized representatives, Membership provisions, composition of Board Powers of Governing Board are defined in the Articles of the Exchange. Rules governing Listing Trading and Settlement, Penalties and Prohibitions, Disciplinary Actions and Defaults are defined in Bye-Laws of the Exchange. 6. The governing body of City Stock Exchange Association Ltd. is desirous of putting various restrictions on voting rights of its members to be exercised in a meeting and on their right to appoint a proxy. You are required to state whether the same is permissible. Also state the role of Central Government in this respect.(MAY 2004) OR PQR Ltd. is holdIng 33% of the paid up equity capital of Koya Stock Exchange. The company appoints MNL Ltd. as its proxy who is not a member of the Koya Stock Exchange, to attend and vote at the meeting of the stock exchange. Examine whether the Koya Stock Exchange can restrict the appointment of MNL Ltd as proxy for PQR Ltd. and further restrict, the voting rights of PQR Ltd in the Koya Stock Exchange.( NOV 2007) Ans. As per Section 7A(l) of the Securities Contracts (Regulation) Act, 1956 a recognized stock exchange may make rules or amend any rules made by it in respect of voting rights of its members and also on appointment of proxy. The restrictions can be put in respect of the following matters:
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(a) The restriction of voting rights to the members only in respect of any matter placed before the stock exchange at any meeting. (b) The regulation of any voting rights in respect of any matter placed before the stock exchange at any meeting so that each member may be entitled to have one vote only, irrespective of his share capital of the stock exchange. (c) The restriction on the right of a member to appoint another person as his proxy to attend and vote at a meeting of the stock exchange. (d) Such incidental, consequential and supplementary matters as may be necessary to give effect to the above said matters. As per Section 7A(2) of the said Act, the role of the Central Government in respect of the restriction placed by the exchange as stated above is as follows: ο Approval of the proposed changes by the stock exchange. ο Publishing the same in the Official Gazette. To make such modification in the proposed changes as it deems fit. 7. Question (6 marks) .(2004 & 2003-Nov.) Mr. Patel has transferred his shares of a listed company registered in his name to Mehta. Mr. Mehta has failed to get the shares registered in his name before the company declared and paid the dividend on the shares. Examine with reference to the provisions of Securities Contracts (Regulation) Act, 1956 whether Mr. Patel is entitled to retain the dividend even though he has transferred the Shares before declaration of divided. Ans. Section 27(1) of Securities Contracts (Regulation) Act, 1956 provides that a holder of security whose name appears on the books of the company, can legally receive and retain any dividend declared by the company even if he has transferred the security for a Consideration. However, Holder cannot receive or retain the dividend if the transfer deed with all other documents required for transfer is lodged with the company within 15 days of the date on which the dividend become due. The period of 15 days shall be extended as follows: d) In case of death of the transferee, by the actual period taken by his legal representative to establish his claim to the dividend. e) In case of loss of the transfer deed by theft or any other cause beyond the control of the transferee, by the actual period taken for the replacement thereof and f) In case of delay if the lodging of any security and other documents relating to the transfer due to causes connected with the post, by the actual period of delay. Further according to Section 27(2)(a), a company can pay any dividend, which has become due to any person whose name is for the time being registered in the book of the company as the holder of the security. taking into account the above Mr. Patel is entitled to retain the dividend received by him if the transferee Mr. Mehta has not lodged the transfer deed with the company within 15 days of the date on which the dividend became due or the extended period as per Explanation of Section 27(1). However, Section 27(1) will not affect the right of the transferee to enforce his rights if any
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against the transferor or any other person if the company refuses to register, the transfer of security in the name of transferee. [Section 27(2)(b)]. 8. SEBI is of the opinion that in the interest of invertors it is desirable to amend the rules of XYZ Stock Exchange prohibiting the appointment of the broker-member as president of the Stock Exchange. Examine with reference to the provisions of Securities Contracts (Regulation) Act, 1956 whether it is possible for SEBI to amend the Rules of the Stock Exchange, if the rules are not amended by Stock Exchange. 2003Ans. Central Government is empowered under Section 8 of the Securities Contracts (Regulation) Act, 1956 to issue written order directing all or any of the recognized stock exchanges to make any rules or to amend any rules already made within 2 months from the date of the order in respect of matters specified in Section 3(2). One of the matters specified in Section 3(2) is the governing body of stock exchange, its constitution and powers of management and the manner in which its business is to be transacted. Hence, the Central Government is empowered to direct the Stock Exchange in respect of prohibition of broker-member being appointed as president of the stock exchange. According to the notification issued by the Central Government, this power is also by SEBI. If any recognized stock exchange fails or neglects to comply with any order made by SEBI within 2 months, SEBI may itself make the rules made, either in the form prepared in the order or with such modifications thereof as may be agreed to between the stock exchange and SEBI. The amended rules should be published in the Gazette of India and also in the Official Gazette of the State in which the principal office of the recognized stock exchange is situated. On such publication, the rules will be valid, as if they had been amended by the stock exchange itself. Hence SEBI can issue directions to the recognized stock exchange to amend the rules and if the said stock exchange does not take steps for amending the rules, SEBI may amend the rules on its own by following the procedure laid-down in Section 8. 9. Question (6 marks) KYC a recognised Stock Exchange has not maintained proper books of account of the stock Exchange, on the ground that such books of account are not essential. A complaint in this regard was made to SEBI who appointed Mr. E an expert to make an enquiry. Explain Whether SEBI is authorised to make inquiry and take action against the stock exchange.



10. Question (6 marks). (2005-Nov.) Describe the provisions of the Securities Contracts (Regulation) Act, 1956 regarding the powers of the Central Government to supersede the governing body of a Recognized stock exchange Ans. According to the provisions of Section 11 of the Securities Contracts (Regulation) 1956, where the Central Government is of the opinion that the governing body of any Recognized stock exchange should be superseded, notwithstanding anything contained in any law for the time being in force, Central Government may serve on the governing body a written notice of its intention and after giving opportunity to be heard in the matter, it may, by notification in the official Gazette, declare it to be superseded. It may appoint any person or persons to exercise and



SCRA



N.K.SINGH



9818248595



B2.23



perform all powers and duties of the governing body. [Sub section 11] On the publication of the notification, the following consequences shall follow: a. The members of the governing body shall cease to hold their offices, with effect from the date of publication of the order of supersession, b. The property of the stock exchange shall vest in the person(s) appointed by the Central Government. c. The person(s), appointed by the Central Government shall hold office for such period as may be specified in the notification. The Central Government may vary such period by issuing a fresh notification.



11. Question (6 marks) 2005-May, 2008 May. Working of City Exchange association Ltd., is not being carried on by its Governing Body in Public interest. On receipt of representations from various investors and investors' Association. The CENTRAL GOVERNMENT is thinking to withdraw the recognition granted to the said stock exchange. You are to state the circumstances and procedure for withdrawal of such recognition as per the provisions of Securities Contracts (Regulation) 1956 in this regard. Also state the effect of such withdrawal on the contracts outstanding on the date of withdrawal. . Ans. Section 5 of the Securities Contracts (Regulation) Act, 1956 empowers the Central Government to withdraw the recognition granted to a Stock Exchange. Circumstances and procedure to be followed for withdrawal of such recognition is stated below: a) In, considering the interest of the trade or the public interest, the Central Government is of the opinion that the recognition granted to a stock exchange should be withdrawn, the Central Government shall serve a written notice to the governing body of the stock exchange. b) The said notice shall specify the reasons for the proposed withdrawal of the recognition. c) The governing body of the stock exchange shall be given an opportunity of being heard by the Central Government. d) Even after hearing the governing body, the Central Government is satisfied that the recognition granted to the stock exchange should be withdrawn, the Central Government may, by way of a notification in the Official Gazette, withdraw the recognition granted to the stock exchange. No such withdrawal shall affect the validity of any contract entered into or made prior to the date of notification withdrawing the recognition and the Central Government may, after consultation with the stock exchange, make such provision as it deems fit in the notification of withdrawal or in any subsequent notification for the due performance of any contracts outstanding on that date. 12. Question (6 marks) 2004- may. SEBI received serious complaint against the affairs of a member of a Stock exchange. Explain the powers of SEBI under Securities Contracts (Regulation) Act, 1956 to make enquiries and to take action, if necessary, against the member of a Stock Exchange. Ans. SEBI can exercise the following powers under Securities Contracts (Regulation) Act, 1956 on receipt of serious complaints against the affairs of a member of a stock exchange . ” SEBl may, if it is satisfied that it is in the interest of the trade or in the public interest, by
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order in writing call upon the member of the stock exchange to furnish in writing information or explanation in respect of the matter under inquiry [Section 6(3)(a)). ” SEBI instead of calling for information, may either appoint one or more persons to make an enquiry or direct the body of stock exchange to make inquiry and submit its report to SEBI [Section 6(3 )(b)] . ” In case of adverse findings, SEBI can direct stock exchange to take disciplinary action against the member such as fine, expulsion from membership, suspension from membershjp for a specified period and any other penalty of a like nature. Bye-laws of the stock exchange usually provide for such punishment [Section 9(3)(b)). Stock exchange is under obligation to take the action as directed.



13. Question(6 marks) 2010- may. Referring to the provisions of the Securities Contracts (Regulation) Act, 1956 : I. Examine the extent to which the Central Government is empowered to suspend business of a recognized Stock Exchange. II. The Central Government has granted recognition to a Stock Exchange, To what conditions may such a recognition be subject to ? 5 MARKS. 14. Question (6 marks) 2012- Nov. - The Securities and Exchange Board of India issued an order against a stock broker to redress the grievances of the investors within the stipulated time. The stock broker failed to do so, which is an offence under the provisions of the Securities Contracts (Regulation) Act, 1956. Decide (i) Whether the offence committed by the stock broker is compoundable? lf so, by whom? (ii) Whether this offence can be compounded after institution of proceedings against the stock broker? (iii)Answer’s key :- (i) Yes, by Securities Appellate Tribunal or a court. (ii) yes. Penalties prescribed under Securities Contracts (Regulation) Act, 1956 Section



Default



23( I )(a)



Failure to comply with any requisition under section 6(4)



23(1)(b)



Contract in contravention of Section 13 or 16



23(1)(c)



Contravention of provision of Section 17 or 19



Maximum penalty (Rs.) Imprisonment upto 10 years or fine upto Rs. 25 crores or both Imprisonment upto 10 years or fine upto Rs. 25 crores or both Imprisonment upto 10 years or fine upto Rs. 25 crores or both



Person liable Person who is requisitioned Person who enter into contract Person contravening The provisions



SCRA 23(1)(d)



23(1 )(e)



23(1)(f)



23(1)(g)



23(1)(h)



23(I)(i)



23(2)



23A



23B
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Contract in derivative in Contravention of section 18A or rules Owns or keeps a place other than That of recognized stock exchange For entering /performing contracts In contravention of act Manages, controls or assists in keeping any place other than that of a recognised stock exchange used for performing contracts in contravention of the Act Not being a member of a recognised stock exchange or his agent represents to or induces any person to enter into contracts Not being a member of a recognised stock exchange or his agent advertises or touts for any business connected with contracts in contravention of any of the provisions of this Act Joins, gathers or assists in gathering at any place other than The place of business specified In the bye-laws of a reconised Stock exachange Entering into a contract in contravention of section 15,or failure to comply with section 21 or 21A or orders of Central Governmental under section 22 or Orders of securities Appellate Tribunal Failure to furnish information , Document ,return etc. to the Stock exchange or failure to Maintain books of account or Records Failure to enter into an agreement with the clients



B2.25 Imprisonment upto 10 years or fine upto Rs. 25 crores or both Imprisonment upto 10 years or fine upto Rs. 25 crores or both



Person who enter into contract



Imprisonment upto 10 years or fine upto Rs. 25 crores or both



Person managing, Controlling or Assisting



a Imprisonment upto 10 years or fine upto Rs. 25 crores or both



Person not a member inducing others



a Imprisonment upto 10 years or fine upto Rs. 25 crores or both



Person not a member advertising



a Imprisonment upto 10 years or fine upto Rs. 25 crores or both



Person gathering at any place other than Stock exchange



a Imprisonment upto 10 years or fine upto Rs. 25 crores or both



Person contravening



Rs1lakh for each Day during which Failure continue or Rs 1 crores, whichever is less. Rs1lakh for each Day during which Failure continue or Rs 1 crores, whichever is less.



Person failing to do so



Person owing or keeping a place



Person failing to do so



SCRA



N.K.SINGH



9818248595



23C



Failure by stock broker/sub-broker/ company to redress grievances where directed by SEBI/Stock Exchange



23D



failure by stock broker/sub-broker to segregate securities or moneys of client or uses the same for self Failure to comply with listing or



23E



23F



23G



23H 23M(1)



23M(2)



Dematerialization of securities in excess of securities issued or delivery to stock exchange of securities not listed Failure to furnish periodical returns by stock exchange to SEBI or failure to amend rules or bye-laws Contravention for which no separate penalty has been provided Contravening or abetting contravention of any provisions of Act, Rules, regulations or bye-laws Laws Failure to pay penalty



B2.26 Rs. 1 lakh for each day during which failure continues or Rs. 1 crore, whichever is less. Upto Rs. 1 crore



Fine upto Rs 25 crores



Fine upto Rs 25 Crores



Fine upto Rs 25 crores Fine upto Rs 1 crores



The stock broker/subbroker/company failing to do so The guilty stock broker/sub-broker Company or person managing collective investment scheme or mutual fund Issuer of such securities



Recognized stock exchange failing to do so person contravening



Imprisionment upto 10 years or fine upto Rs. 25 crores or both



Person contravening



Imprisonment not less than1 month upto10 year or fine to Rs 25 crores or both



Person defaulting
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SEBI (Issue of Capital and Disclosure Requirements) Regulations, 2009 Included---upto SEBI (ICDR) (AMENDMENT) REGULATIONS, 2014 Coverage approx 6 to 8 marks



Definitions Anchor Investor ASBA



Book Building composite issue Designated Stock Exchange Employee



Anchor Investor means a qualified institutional buyer an application for a value of ten crore rupees or more in a public issue made through the book building process in accordance with these regulations Application Supported by Blocked Amount (ASBA) means an application for subscribing to a public issue or rights issue, along with an authorization to Self Certified Syndicate Bank to block the application money in a bank account; Book Building means a process undertaken to elicit demand and to assess the price for determination of the quantum or value of specified securities. composite issue means an issue of specified securities by a listed issuer on public cum- rights basis, wherein the allotment in both public issue and rights issue is proposed to be made simultaneously; Designated Stock Exchange means a recognized stock exchange in which securities of an issuer are listed or proposed to be listed and which is chosen by the issuer as a designated stock exchange for the purpose of a particular issue of specified securities under these regulations: Employee means a permanent and full-time employee of the issuer, working in India or abroad or a director of the issuer, whether whole time or part time and does not include promoters and an immediate relative of the promoter (i.e., any spouse of that person, or any parent, brother, sister or child of the person or of the spouse);
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non institutional investor offer document offer through offer document preferential issue



promoter



qualified institutional
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Further Public Offer means an offer of specified securities by a listed issuer to the public for subscription and includes an offer for sale of specified securities to the public by any existing holders of such securities in a listed issuer; Green Shoe Option means an option of allotting equity shares in excess of the equity shares offered in the public issue as a post-listing price stabilizing mechanism; initial public offer means an offer of specified securities by an unlisted issuer to the public for subscription and includes an offer for sale of specified securities to the public by any existing holders of such securities in an unlisted issuer; issue size includes offer through offer document and promoters’ contribution; key management personnel means the officers vested with executive powers and the officers at the level immediately below the board of directors of the issuer and includes any other person whom the issuer may declare as a key management personnel; net offer to public means an offer of specified securities to the public but does not include reservations; net worth means the aggregate of the paid up share capital, share premium account, and reserves and surplus (excluding revaluation reserve) as reduced by the aggregate of miscellaneous expenditure (to the extent not adjusted or written off) and the debit balance of the profit and loss account; non institutional investor means an investor other than a retail individual investor and qualified institutional buyer; offer document means a red herring prospectus, prospectus or shelf prospectus and information memorandum in terms of section 60A of the Companies Act, 1956 in case of a public issue and letter of offer in case of a rights issue; offer through offer document” means net offer to public and reservations;



preferential issue means an issue of specified securities by a listed issuer to any select person or group of persons on a private placement basis and does not include an offer of specified securities made through a public issue, rights issue, bonus issue, employee stock option scheme, employee stock purchase scheme or qualified institutions placement or an issue of sweat equity shares or depository receipts issued in a country outside India or foreign securities; promoter includes: (i) the person or persons who are in control of the issuer; (ii) the person or persons who are instrumental in the formulation of a plan or programme pursuant to which specified securities are offered to public; (iii) the person or persons named in the offer document as promoters: qualified institutional buyer means: (i) a mutual fund, venture capital fund and foreign venture capital investor
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Retail Individual Investor
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registered with the Board; (ii) a foreign institutional investor (iii) a public financial institution as defined in sec.4A of the Companies Act, 1956; (iv) a scheduled commercial bank; (v) a multilateral and bilateral development financial institution; (vi) a state industrial development corporation; (vii) an insurance company registered with the Insurance Regulatory and Development Authority; (viii) a provident fund with minimum corpus of 25 crore rupees; (ix) a pension fund with minimum corpus of 25 crore rupees; (x) National Investment Fund set up by resolution no. F. No. 2/3/2005-dated November 23, 2005 of the Government of India published in the Gazette of India; Retail Individual Investor means an investor who applies or bids for specified securities for a value of not more than Two lakh rupees (Rs.200000);



TWO TYPES OF Public Issue. Fixed Price Issue. Book Building. Fixed Price Issue Book Building. 1. Drafting of prospectus . A. File DRHP with . 2. File a draft Prospectus with SEBI. B. Bid- issue open. 3. SEBI may suggests modification within C. BID –ISSUE Close. maximum 30 days. 4. 5. 6. 7.



8.



9.



The company shall Modify the prospects accordingly. The Company shall get the prospectus printed. Prospectus will bear a date which shall be called as date of publication. A final Prospectus shall be filled to ROC on or before the date of Publication, the copy shall signed by all persons named in the prospectus as director or proposed director. Issue the Prospectus (i.e. abridged prospectus- Form 2A) to the public together with application form). Opening of public issue/Subscription List.



1. Drafting of prospectus. 2. File a draft Prospectus with SEBI. 3. SEBI may suggest modification within maximum 30 days. 4. The company shall Modify the prospects accordingly. 5. The Company shall get the prospectus printed. 6. Prospectus will bear a date which shall be called as date of publication. 7. A final Prospectus shall be filled to ROC on or before the date of Publication, the copy shall signed by all persons named in the prospectus as director or proposed director. 8. Issue the Prospectus (i.e. abridged prospectus- Form 2A) to the public together with application form). 9. Opening of public issue/Subscription List.
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10. Closure of public issue/subscription List. 11. Ascertaining the basis if allotment as per SEBI directions. 12. Issue of letters of allotment, letters of regret, refund by. 13. Obtaining a Listing permission from Concerned Stock Exchange. 14. Obtain the Trading Permission.



Applicability of the regulations. Reg.3 Unless otherwise provided, these regulations shall apply to the following: (a) a public issue; (b) a rights issue, where the aggregate value of securities offered is Rs.50 lakh or more; (c) a preferential issue; (d) an issue of bonus shares by a listed issuer; (e) a qualified institutions placement by a listed issuer; (f) an issue of Indian Depository Receipts.



Eligibility Requirements. Reg.25 Reference date. Unless otherwise provided in this Chapter, an issuer making a public issue shall satisfy the conditions of this Chapter as on the date of filing draft offer document with the Board and also as on the date of registering the offer document with the Registrar of Companies.



Conditions for initial public offer. Reg.26. (1) An issuer may make an initial public offer, if: a. Net Tangible Assets



it has net tangible assets of at least 3 crore rupees in each of the preceding 3 full years (of 12 months each), of which not more than 50% are held in monetary assets: Provided that if more than 50% of the net tangible assets are held in monetary assets, the issuer has made firm commitments to utilise such excess monetary assets in its business or project;



SEBI (ICDR) REGULATION, 2009 N.K.SINGH 9818248595 011-65568595



4.5



it has a minimum average pre-tax operating profit of rupees fifteen crore, calculated on consolidated basis, during the three most profitable years out of the Immediately preceding five years. it has a net worth of at least one (1) crore rupees in each of the preceding 3 full c. Net worth years (of twelve(12) months each); the aggregate of the proposed issue and all previous issues made in the same d. Issue size financial year in terms of issue size does not exceed five(5) times its pre-issue net worth as per the audited balance sheet of the preceding financial year; e. Change of if it has changed its name within the last one year, at least 50% of the revenue for the preceding one full year has been earned by it from the activity indicated by the name new name. “net tangible assets” mean the sum of all net assets of the issuer, excluding intangible assets as defined in Accounting Standard 26 issued by the Institute of Chartered Accountants of India; bid-ask spread” means the difference between quotations for sale and purchase; b. Operating profit



26(2) An issuer not satisfying any of the conditions stipulated in Sub-Regulation (1) may make initial public offer if: (a) (i) the issue is made through the book building process and the issuer undertakes to allot at least 75% of the net offer to public to qualified institutional buyers and to refund full subscription monies if it fails to make allotment to the qualified institutional buyers; or, (b) ---------deleted-----by SEBI (Issue of Capital and Disclosure Requirements) (Fourth Amendment) Regulations, 2012, w.e.f. 12.10.2012.--------------------
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26(3)Application of eligibility norms on IPO of convertible debt instruments



An issuer may make an initial public offer of convertible debt instruments without making a prior public issue of its equity shares and listing thereof. 26(4) Minimum number of prospective allottees



An issuer shall not make an allotment pursuant to a public issue if the number of prospective allottees is less than 1000 (one thousand) .



26(5) IPO when outstanding convertible securities exists. No issuer shall make an initial public offer if there are any outstanding convertible securities or any other right which would entitle any person any option to receive equity shares after the initial public offer: Provided that the provisions of this sub-regulation shall not apply to: a) a public issue made during the currency of convertible debt instruments which were issued through an earlier initial public offer, if the conversion price of such convertible debt
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instruments was determined and disclosed in the prospectus of the earlier issue of convertible debt instruments; outstanding options granted to employees pursuant to an employee stock option scheme.



IPO Grading 26(7) An Issuer making an initial public offer, may obtain grading for such offer from one or more credit rating agency registered with the Board. Substituted by SEBI (ICDR) (Amendment) Regulation, 2014, w.e.f. 4/2/2014.



Common Conditions For Public Issues And Rights Issues Reg.4 When The Any issuer offering specified securities through a public issue or rights issue shall Conditions satisfy the conditions at the time of filing draft offer document with the Board and at To Be the time of registering or filing the final offer document with the Registrar of Companies or designated stock exchange, as the case may be. Satisfied General conditions. No issuer shall make a public issue or rights issue of specified securities: (a) if the issuer, any of its promoters, promoter group or directors or persons in control of the issuer are debarred from accessing the capital market by the Board; (b) if any of the promoters, directors or persons in control of the issuer was or also is a promoter, director or person in control of any other company which is debarred from accessing the capital market under any order or directions made by the Board;



(c) if the issuer of convertible debt instruments is in the list of willful defaulters published by the Reserve Bank of India or it is in default of payment of interest or repayment of principal amount in respect of debt instruments issued by it to the public, if any, for a period of more than six months; (d) unless it has made an application to one or more recognised stock exchanges for listing of specified securities on such stock exchanges and has chosen one of them as the designated stock exchange:
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Provided that in case of an initial public offer, the issuer shall make an application for listing of the specified securities in at least one recognised stock exchange having nationwide trading terminals; (e) unless it has entered into an agreement with a depository for dematerialisation of specified securities already issued or proposed to be issued; (f) unless all existing partly paid-up equity shares of the issuer have either been fully paid up or forfeited; (g) unless firm arrangements of finance through verifiable means towards 75%. of the stated means of finance, excluding the amount to be raised through the proposed public issue or rights issue or through existing identifiable internal accruals, have been made. Example given below…



Appointment of merchant banker and other intermediaries.Reg.5 The issuer shall appoint one or more merchant bankers, at least one of whom shall be a lead merchant banker and shall also appoint other intermediaries, in consultation with the lead merchant banker, to carry out the obligations relating to the issue.



Filing of offer document. Reg. 6. No issuer shall make, a public issue; or a rights issue, where the aggregate value of the specified securities offered is Rs.50 or more, unless a draft offer document, along with fees as specified , has been filed with the Board through the lead merchant banker, at least 30 days prior to registering the prospectus, red herring prospectus or
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shelf prospectus with the Registrar of Companies or filing the letter of offer with the designated stock exchange, as the case may be. The Board may specify changes or issue observations, if any, on the draft offer document within 30 days from the date of receipt of the draft offer document.



In-principle approval from recognized stock exchanges. Reg.7 The issuer shall obtain in-principle approval from recognized stock exchanges .



Fast Track Issue. Reg. 10. Nothing contained in Reg. 6, 7 and 8 shall apply to a public issue or rights issue if the issuer satisfies the following conditions: (a) the equity shares of the issuer have been listed on any recognised stock exchange having nationwide trading terminals for a period of at least 3 years immediately preceding the reference date; (b) the average market capitalisation of public shareholding of the issuer is at least 3,000 crore rupees; (c) the annualised trading turnover of the equity shares of the issuer during 6 calendar months immediately preceding the month of the reference date has been at least 2% of the weighted average number of equity shares listed during such six months’ period; (d) the issuer has redressed at least 95% ninety five per cent. of the complaints received from the investors till the end of the quarter immediately preceding the month of the reference date; (e) the issuer has been in compliance with the equity listing agreement for a period of at least 3 years immediately preceding the reference date; (f) the impact of auditors’ qualifications, if any, on the audited accounts of the issuer in respect of those financial years for which such accounts are disclosed in the offer document does not exceed 5% of the net profit or loss after tax of the issuer for the respective years; (g) no show-cause notices have been issued or prosecution proceedings initiated or pending against the issuer or its promoters or whole time directors as on the reference date; (h) the entire shareholding of the promoter group of the issuer is held in dematerialized form on the reference date. (I) Reference date means: in case of a public issue by a listed issuer, the date of registering the red herring prospectus (in case of a book built issue) or prospectus (in case of a fixed price issue) with the Registrar of Companies; and
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in case of a rights issue by a listed issuer, the date of filing the letter of offer with the designated stock exchange. (II) Average market capitalisation of public shareholding” means the sum of daily market capitalisation of public shareholding for a period of one year up to the end of the quarter preceding the month in which the proposed issue was approved by the shareholders or the board of the issuer, as the case may be, divided by the number of trading days. (III) Public shareholding” shall have the same meaning as assigned to it in the equity listing agreement. Regulation‐6 



Filing of offer document



Regulation-7



In-Principal approval from Stock exchange



Regulation-8



Documents to be submitted before opening of Issue



Opening of an issue. Reg. 11. (1) Subject to the compliance with section 60(4) of the Companies Act, 1956, a public issue or rights issue may be opened: (a) within 12 months from the date of issuance of the observations by the Board under regulation 6; or (b) within 3 months of expiry of the period stipulated in regulation 6(2), if the Board has not issued observations: Provided that in case of a fast track issue, the issue shall open within the period stipulated in section 60(4) of the Companies Act, 1956.



Underwriting. Reg. 13. Where the issuer making a public issue (other than through the book building process) or rights issue, desires to have the issue underwritten, it shall appoint the underwriters. The issuer shall enter into underwriting agreement with the book runner, who in turn shall enter into underwriting agreement with syndicate members, indicating therein the number of specified securities which they shall subscribe to at the predetermined price in the event of under subscription in the issue. If syndicate members fail to fulfil their underwriting obligations, the lead book runner shall fulfil the underwriting obligations.
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Minimum subscription. Reg. 14. (1) The minimum subscription to be received in an issue shall not be less than 90 % of the offer through offer document. (2) In the event of non-receipt of minimum subscription referred to in sub-reg.(1), all application moneys received shall be refunded to the applicants forthwith, but not later than: 15 days of the closure of the issue, in case of a non-underwritten issue; and 70 days of the closure of the issue, in the case of an underwritten issue where minimum subscription paid by the underwriters is not received within 60 days of the closure of the issue. Non applicability of this Regulation. Nothing contained in this regulation shall apply to: (a) offer for sale of specified securities; (b) public issue by infrastructure companies.



Oversubscription. Reg.15 No allotment shall be made by the issuer in excess of the specified securities offered through the offer document.



Monitoring Agency. Reg. 16. If the issue size exceeds five hundred(500)crore rupees, the issuer shall make arrangements for the use of proceeds of the issue to be monitored by a public financial institution or by one of the scheduled commercial banks named in the offer document as bankers of the issuer: Provided that nothing contained in this clause shall apply to an offer for sale or an issue of specified securities made by a bank or public financial institution or Insurance company.
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Manner of calls. Reg. 17. If the issuer proposes to receive subscription monies in calls, it shall ensure that the outstanding subscription money is called within twelve months from the date of allotment in the issue and if any applicant fails to pay the call money within the said twelve months, the equity shares on which there are calls in arrear along with the subscription money already paid on such shares shall be forfeited, Provided that it shall not be necessary to call the outstanding subscription money within 12 months, if the issuer has appointed a monitoring agency in terms of Reg.16.



Allotment, refund and payment of interest. Reg. 18. The issuer and merchant bankers shall ensure that specified securities are allotted and/or application moneys are refunded within fifteen days from the date of closure of the issue otherwise, the issuer shall undertake to pay interest at such rate and within such time as disclosed in the offer document.



Conditions for Public Issue by Listed Company.[F.P.O] . Reg. 27. An issuer may make a further public offer if it satisfies the conditions specified in regulation 26(1) (d) and (e) and if it does not satisfy those conditions, it may make a further public offer if it satisfies the conditions specified in regulation 26 (2)



PRICING IN PUBLIC ISSUE Pricing. An issuer may determine the price of specified securities in consultation with the lead merchant banker or through the book building process. An issuer may determine the coupon rate and conversion price of convertible debt instruments in consultation with the lead merchant banker or through the book building process.



Differential pricing. Reg. 29. An issuer may offer specified securities at different prices, subject to the following: (a) Retail individual investors or retail individual shareholders may be offered specified securities at a price lower than the price at which net offer is made to other categories of applicants: Provided that such difference shall not be more than 10% of the price at which specified securities are offered to other categories of applicants; (b) in case of a book built issue, the price of the specified securities offered to an anchor investor shall not be lower than the price offered to other applicants; (c) in case of a composite issue, the price of the specified securities offered in the public issue may be different from the price offered in rights issue and justification for such price difference shall be given in the offer document.



Price and price band. Reg. 30. (1) The issuer may mention a price or price band in the draft prospectus (in case of a fixed price issue) and floor price or price band in the red herring prospectus (in case of a book built issue)
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and determine the price at a later date before registering the prospectus with the Registrar of Companies: Provided that the prospectus registered with the Registrar of Companies shall contain only one price or the specific coupon rate, as the case may be. (2) If the floor price or price band is not mentioned in the red herring prospectus, the issuer shall announce the floor price or price band ⎯ at least five working days before the opening of the bid (in case of an initial public offer) and ⎯ at least one working day before the opening of the bid (in case of a further public offer), in all the newspapers in which the pre issue advertisement was released. (3) The cap on the price band shall be less than or equal to 120% of the floor price.



Face value of equity shares. Reg. 31 (1) Subject to the provisions of the Companies Act, 1956, the Act and these regulations, an issuer making an initial public offer may determine the face value of the equity shares in the following manner: (a) if the issue price per equity share is Rs. 500/- or more, the issuer shall have the option to determine the face value at less than ten rupees per equity share: provided that the face value shall not be less than one rupee per equity share; (b) if the issue price per equity share is less than Rs. 500/- , the face value of the equity shares shall be ten rupees per equity share: Provided that nothing contained in this sub-regulation shall apply to initial public offer made by any government company, statutory authority or corporation or any special purpose vehicle set up by any of them, which is engaged in infrastructure sector.



PROMOTERS’ CONTRIBUTION Reg. 32. Minimum promoters’ contribution



initial public offer



in case of an initial public offer, not less than 20 %. of the post issue capital. Provided that in case the post issue shareholding of the promoters is less than 20 %, alternative investment funds may contribute for the purpose of meeting the shortfall in minimum contribution as specified for promoters, subject to a maximum of ten per cent of the post issue capital.] -------Inserted by SEBI (ICDR) (Fourth Amendment) Regulations, 2012, w.e.f.12.10.2012



Example--- In 2006 i.e year of incorporation. Issue of Share by private Placement.-- 2 Crore equity share of Rs. 10 each. Case-1 Promoters took 30% shares.(i.e.60 lacks shares.) Case-2 Promoters took 40% shares.(i.e.80 lacks shares.) In 2011 -- IPO of 2 crore equity shares of Rs. 10 each. How much
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Promoter's contributions are required in both the case -1 and 2. Case.2---Nil Ans:---Case.1--- 20 Lacks Shares. in case of a further public offer, promoters must contribute either to the extent of 20% of the proposed issue size or to the extent of 20% of the post-issue capital; In 2009 -- IPO of 2 crore equity shares of Rs. 10 each. Case-1---Promoters took 30% shares.(i.e.60 lacks shares.) Case-2---Promoters took 40% shares.(i.e.80 lacks shares.)



In 2011 -- FPO of 2 crore equity shares of Rs. 10 each. How Much Minimum PC required in Case -1 And Case- 2 Ans- Case -1 ------.20 Lacks Shares or 40 lacks depends Upon option of Promoter. Case-2-------- Nil or 40 lacks depends Upon option of Promoter. Composite in case of a composite issue, promoters must contribute either to the extent of 20% of the proposed issue size or to the extent of 20% of the issue post-issue capital excluding the rights issue component. Pricing of In case of a further public offer or composite issue where the promoters contribute more than the stipulated minimum promoters’ contribution, the allotment with Excess respect to excess contribution shall be made promoters’  at a price determined in terms of the provisions of Reg. 76 or contribution  the issue price, whichever is higher. Period within which the promoters shall satisfy the requirements



The promoters shall satisfy the requirements of this regulation at least one day prior to the date of opening of the issue and the amount of promoters’ contribution shall be kept in an escrow account with a scheduled commercial bank and shall be released to the issuer along with the release of the issue proceeds. Provided further that where the minimum promoters’ contribution is more than one hundred crore rupees, the promoters shall bring in at least one hundred crore rupees before the date of opening of the issue and the remaining amount may be brought on pro-rata basis before the calls are made to public.



Requirement of promoter's contribution shall not be applicableThree 1. If issuer company does not have any identifiable promoter, or exemptions 2. In case of FPO of equity shares by a listed company, which has been listed on a from stock exchange for at least 3 years and has a track record of dividend payment requirement for at least 3 immediately preceding years. However, the promoters must disclose of their existing shareholding and extent to which they are voluntarily participating promoter's in the proposed issue. (No Lock in on the shares acquired by promoters contribution. voluntarily). or 3. Right issues.
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a) securities acquired during the preceding three years, if they are: i.



acquired for consideration other than cash and revaluation of assets, or, acquired by capitalisation of intangible assets; or ii. resulting from a bonus issue by utilisation of revaluation reserves or unrealised profits of the issuer, or, from bonus issue against equity shares which are ineligible for minimum promoters' contribution; iii. securities acquired by promoters during the preceding one year at a price lower than the price at which specified securities are being offered to public in the initial public offer Provided that nothing contained in this clause shall apply i. If promoter pays to the issuer, the difference between the price at which specified securities are offered in the initial public offer and the price at which the specified securities had been acquired. ii. If such specified securities are acquired in terms of scheme U/S 391-394 of the Companies Act. 1956, as approved by a High Court), by promoters in lieu of business and invested capital that had been in existence for a period of more than one year prior to such approval iii. to an IPO by a government company, statutory authority or corporation or any special purpose vehicle set up by any of them, which is engaged in infrastructure sector (c) securities allotted to promoters during the preceding one year at a price less than the issue, price, against funds brought in by them during that period, in case of an issuer formed by conversion of one or more partnership firms, where the partners of the erstwhile partnership firms are the promoters of the' issuer and there no change in the management. Provided that specified securities, allotted to promoters against capital existing in such firms for a period of more than one year on a continuous basis, shall be eligible, (d) securities pledged with any creditor.



Securities referred in clauses (a) and (c) above shall be eligible for the computation of promoters' contribution, if such securities are acquired pursuant to a scheme which has been approved under sections 391-394 of the Companies Act, 1956. Lock-in of In a public issue, the specified securities held by promoters shall be locked-in for the period stipulated hereunder: specified (a) minimum promoters’ contribution shall be locked-in for a period of three years securities from the date of commencement of commercial production or date of allotment held by in the public issue, whichever is later; promoters. For the purposes of this clause, the expression "date of commencement of commercial production" means the last date of the month in which Reg. 36.
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commercial production in a manufacturing company is expected to commence as stated in the offer document. promoters’ holding in excess of minimum promoters’ contribution shall be locked-in for a period of one year:



Safety-net arrangement or buy-back arrangement. Reg.44 Safety-net arrangement. “Safety net arrangement” means an arrangement provided by the issuer under which a person offers to purchase specified securities from the original resident retail individual allottees at the issue price. Where any safety net scheme or buy-back arrangement is proposed, it must be ensured that: a) the safety net scheme or buy-back arrangement has been finalized in advance and disclosed in the prospectus; b) the facility can be made available only to original retail allottes who are persons resident in India; c) the facility is limited up to a maximum of 1000 shares per allottee at the issue price within a period of six months from the last date of despatch of security certificates or credit of demat account. d) the offer must be kept open for a period of at least six months from the last date of dispatch of securities; e) the financial capacity of the person (viz, promoters, directors or merchant bankers) making available such facility must have been disclosed in the draft prospectus; and f) no buy-back or stand - by or similar arrangement are allowed with the persons for whom securities are reserved for allotment on firm basis.



Minimum application value. Reg. 49. a) The issuer shall stipulate in the offer document, the minimum application size in terms of number of specified securities which shall fall within the range of minimum application value of Ten thousand rupees to Fifteen thousand rupees. b) The issuer shall invite applications in multiples of the minimum application value. c) The minimum sum payable on application shall not be less than 25% of the issue price Provided that in case of an offer for sale, the issue price payable for each specified security shall be brought in at the time of application.



A. Reservation The expression 'reservation' shall mean reservation on competitive basis wherein allotment of shares is made in proportion to the shares applied for by the concerned reserved categories. Reservation on competitive basis can be made in Initial Public Offering (Fixed Price I.P.O (Fixed Price Method) to the following categories : Method) (a) employees and in the case of new issuer, persons who are in the permanent and full-time employment of the promoting companies excluding the promoters and an immediate relative of the promoter of such companies;
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I.P.O (Book Building Method)



F.P.O (Fixed Price as well as Book Building Method)



Reservation on competitive basis
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(b) shareholders (other than promoters) of: (i) listed promoting companies, in the case of a new issuer; and (ii) listed group companies. in the case of an existing issuer. Reservation on competitive basis can be made in Initial Public Offering (Book Building Method) to the following categories: (a) employees; and in the case of new issuer;·person who are in the permanent and full-time employment of the promoting companies excluding the others and an immediate relative of the promoter of such companies; (b) shareholders (other than promoters) of: -(i) listed promoting companies, in the case of a new issuer; and (ii) listed group companies, in the case of an existing issuer. (c) persons who as on the date of filing the draft offer document with the Board, are associated with the issuer as depositors, bondholders or subscribers to services of the issuer making an initial public offer. Reservation on competitive basis can be made in Further Public Offering (Fixed Price as well as Book Building Method) in favour of retail individual shareholders of the issuer. Retail Individual Shareholder" means a shareholder of a listed issuer. who: (i) as on the date fixed for the purpose of determining shareholders eligible for reservation, is holding equity shares which. on the basis of the closing price of the equity shares on the recognised stock exchange in which highest trading volume in respect of the equity shares of the issuer was recorded as on the previous day, are worth up to two lakh rupees; and (ii) applies or bids for specified securities for a value of not more than two lakh rupees. The reservation on competitive basis shall be subject to following conditions: (a) the aggregate of reservations for employees shall not exceed 5% of the postissue capital; (b) reservation for shareholders shall not exceed 10% of the issue size; (c) reservation for persons who as on the date of filing the draft offer document with the SEBI, have business association as depositors, bondholders and subscribers to services with the issuer making an initial public offer shall not exceed 5% of the issue size; (d) no further application for subscription in the net offer to public category shall be entertained from any person (except an employee and retail individual shareholder) in favour of whom reservation on competitive basis is made; (e) any unsubscribed portion in any reserved category may be added to any other reserved category and the unsubscribed portion, if any, after such inter-se adjustments among the reserved categories shall be added to the net offer to the public category; (f) in case of under-subscription in the net offer to the public category, spill-over to the extent of under-subscription shall be permitted from the reserved category to the net public offer category;
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(g) value of allotment to any employee shall not exceed Rs. 1 lac. Here 'new issuer' means an issuer which has not completed 12 months of commercial operation and its audited operative results are not available. Net offer to Unlisted Company: It shall be minimum 25% of the post-issue capital. Listed Company: It shall be minimum 25% of the issue size. Public It may be noted that the aforesaid percentages will be changed to 10%, if a company comes out with a public issue in terms of Rule 19(2)(b) of Securities Contracts (Regulation) Rules, 1957. It may further be noted that 'Net Offer to the Public' is also known as 'Condition for Initial Listing'. It may further be noted that the aforesaid provisions are not applicable to the following companies: Government Companies. Infrastructure Companies. Statutory Corporation. Free Pricing: A company may freely price its public issue of equity shares. An issuer Pricing company, in consultation with lead merchant banker, shall decide the price. SEBI does not play any role in price fixation. The company and the lead merchant banker, however, are required to give full disclosure of the parameters which they had considered while deciding the issue price. There are two types of price i.e., Fixed Price and Floor Price/Price Band. Illustration regarding allotment to qualified institutional buyers other than anchor investors 1) Issue Details



Where 50% of the net offer to the public is required to be allotted to QIBs.



QIB Bids. Types of QIB bidders. Q1 Q2 Q3 Q4 Q5 MF1 MF2 MF3 MF4 MF5 Total



No. of Shares bid for (in Crores) 50 20 130 50 50 40 40 80 20 20 500
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Q1-Q5--- QIB bidders other then mutual funds. MF1-MF5--- QIB bidders which are mutual funds. Allocation of Equity 3.5 crores Type of equity shares to shares QIB bidders bid for MFs proportionately Q1 50 0



Allocation of balance 66.5 crores equity shares to QIB proportionately.



Aggregate allocation to MFs.



6.65



0



Q2



20



0



2.66



0



Q3



130



0



17.29



0



Q4



50



0



6.65



0



Q5



50



0



6.65



0



MF1



40



0.7



5.32



6.02



MF2



40



0.7



5.32



6.02



MF3



80



1.4



10.64



12.04



MF4



20



0.35



2.66



3.01



MF5



20



0.35



2.66



3.01



500



3.5



66.5



30.1



BOOK BUILDING METHOD OF PUBLIC ISSUE Book Building means a process undertaken to elicit demand and to assess the price for determination of the quantum or value of specified securities. In today's world, book-building system of public issue is more popular in comparison to fixed price method because in modern and liberalized economy everything is consumer (i.e., investor in the capital market) driven.   In Book-Building or Price Discovery Method, final allotment price is discovered through the prospective investors, which means that prospective investors have a say in the determination of allotment price and hence called the price discovery method.
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BOOK BUILDING PROCESS THROUGH A FLOW CHART Issuer Company



Agreement with Stock Exchange for online offer of securities Application Approval



Appoints Lead Book Runners/Co Book Runners



LBR Appoints Syndicate Numbers (SN)



LBR/SN to finalise Bidding/ Collection Centres who are either



for



in-principal



Lead Merchant Banker (LMB) to act as Lead Book Runner. If more than one LBM/LBR, inter-se, allocation of Responsibilities to be decide



LBR/SN to underwrite/sub underwrite



SEBI Regd. Stock Broker Self certified Syndicate Bank (for ASBA facility)



Filling of Draft offer document with SEBI



Red Herring Prospectus with ROC



Pre issue Advertisement



Issue opens



Investors submits forms at bidding centers



Bidding and allocation for Anchor Investors one day before opening of issue
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Electronic Bidding Process



Determination of price



Registration of final prospectus with RoC



Allocation/ Manner of Allotment



Application for Listing.



ALLOCATION/ALLOTMENT PROCEDURE 100% of the Net offer to the public through 100% book building process Total Public Issue



(i)Not less than 35% of the net offer to public allocated to retail individual investors who participated in the bidding process.



(i)not less than 15% of the net offer to the public allocated to Non Institutional Investors who participated in the bidding process.



(i)not more than 50% of the net offer to the public allocated to Qualified Institutional Buyers (QIBs) who participated in the bidding process, out of which 5% shall be allocated to Mutual Fund in addition for QIBs shall be allocated to Mutual Fund. (ii)In addition to 5% the balance available for QIBs shall be allocated to Mutual Fund.
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In case of Alternative Eligibility Norms



Total Public Issue



(i)Not more than 10% to retail individual investors who participated in the bidding process.



i) Not more than 15% to Non-Institutional investors who participated in the bidding process.



(i) Not less than 75% of the to QIBs who participated in the bidding process 5% of which shall be allocated to Mutual Fund. (ii) In addition to 5% the balance available for QIBs shall be allocated to Mutual Fund



SEBI (lCDR) Regulations on Book Building An issuer company may make an issue of securities to the public through Book Building Method in the following manner: (i)



Net Offer to the Public shall be divided into three categories i.e., Qualified Institutional Buyers (QIBs), Non-Institutional Investors (NIIs) and Retail Individual Investors (RIIs), all of whom allotment shall be made on the proportionate basis within their respective categories. Retail Individual Investor (RII) means an individual investor who applies or bids for securities of or for a value of not more than Rs. 2,00,000/-. Non-Institutional Investor (NII) means a person who is neither a QIB nor a RII.



(ii) The margin money collected shall be uniform across all categories of investors. (iii) The allocation amongst the QIBs, NIIs: RIIs shall be 50%:15%:35% of the net offer to the public respectively. Out of the aforesaid allocation to QIBs, 5% shall be reserved for the Mutual Funds. (iv) The lead merchant banker shall act as a lead book runner and other eligible merchant bankers shall be termed as co- book runners.
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(v) The draft prospectus excluding the price and the number of securities to be offered to the public shall be filed by the lead merchant banker with the SEBI Total size of the issue shall however be stated in the draft prospectus. (vi) The red herring prospectus shall disclose either the floor price of the securities offered through it or a price band along with the range within which the price can move. However, it shall not be necessary to disclose the floor price or price band in the red herring prospectus if the same is disclosed by way of an announcement made by the issuer or the merchant banker, at least two days in the case of IPO or at least one day in the case of FPO, before the opening of the bid in all those newspapers where pre-issue advertisement was released. There are two types of price i.e., one the Floor Price, where only the minimum bidding price is mentioned and the other the Price Band, where the minimum bidding price (called the floor of the price band) as well as the maximum bidding price (called the cap of the price band) are mentioned. The cap of the price band shall not be more than 20% of the floor of the band i.e., cap of the price band shall be less than or equal to 120% of the floor price of the band. Those retail investors who do not want to take a chance in quoting the bid price and wants assured allotment, have an option to bid at "cut-off', which means they are agreeable to have shares allotted at the final price decided through the book-building route. However, they are required to pay money, at the bid stage itself, at the cap once. (vii) The rights, obligations and responsibilities of the lead merchant banker and the book runners shall be delineated. (viii) Book runners shall act as underwriters for the entire issue, except QIB portion. (ix) The SEBI may suggest modification to the draft prospectus within 30 days of its receipt. The lead merchant banker shall ensure compliance with the modification. (x) The Company shall after receiving the final observation from SEBI make an advertisement in an English National Daily with wide circulation, one Hindi National Newspaper and a Regional language newspaper with wide circulation at the place where the registered office of the company is situated. (xi) The pre-issue obligation are applicable to issue of securities through book building. (xii) The Price Band may be revised during the bidding period. The maximum revision on either side shall not exceed 20% i.e., floor of the price band can move up or down to the extent of 20% of floor of the price band disclosed in the red herring prospectus and the cap of the revised price band shall not be more than 20% of the revised floor. However, any revision in the price band should be widely publicized by informing the stock exchanges, issuing press release and also on the relevant website and the terminals of syndicate members. In case any company revises the price band, the bidding period shall be extended by a further period of three days, subject to the condition that the total bidding period shall not exceed 10 working days. (xiii) The book runner and the company shall determine the issue price based on the bids received through the syndicate members.
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(xiv) On determination of the price, the number of securities to be issued shall be determined. (xv) Once the final price (cut off price) is determined all those bidders whose bids have been found to be successful shall become entitled for allotment of the securities. (xvi) The final prospectus disclosing the price and the number of securities to be issued shall be filed with the Registrar of Companies. SERI (lCDR) Regulations on Anchor Investor Anchor Investor means a Qualified Institutional Buyer who makes an application for a value of ten crore rupees or more in a public issue made through the book-building process in accordance with SEBI (ICDR) Regulations, 2009. Out of the portion available for allocation to QIBs, allocation to Anchor Investors may be made subject to following conditions: a)



An Anchor Investor shall make an application of a value of at least Rs. 10 crore in the public issue;



b)



Allocation to Anchor Investors shall be on a discretionary basis and subject to a minimum number of 2 such investors for allocation of upto Rs. 250 crore and 5 such investors for allocation of more than Rs. 250 crore;



c) Upto 30% of the portion available for allocation to qualified institutional buyers shall be available to anchor investor(s) for allocation/allotment ("anchor investor portion"); d) One-third of the anchor investor portion shall be reserved for domestic mutual funds; e) The bidding for Anchor Investors shall open one day before the issue opening date; f) Anchor Investors shall pay on application the same margin which is payable by other categories of investors, the balance, if any, shall be paid within two days of the date of closure of the issue; g) Allocation to Anchor Investors shall be completed on the day of bidding by Anchor Investors; h) If the price fixed as a result of book building is higher than the price at which the allocation is made to Anchor Investor. the Anchor Investor shall bring in the additional amount. However, if the price fixed as a result of book building is lower than the price at which the allocation is made to Anchor Investor. the excess amount shall not be refunded to the Anchor Investor and the Anchor Investor shall take allotment at the price at which allocation was made to it; i) The number of shares allocated to Anchor Investors and the price at which the allocation is made, shall be made a-available in public domain by the merchant banker before opening of [he issue j) There shall be a lock-in of 30 days on the shares allotted to the Anchor Investor from the date of allotment in the public issue. SEEI (lCDR) Regulations on Alternate Book Building In case of further public offers, the issuer may opt for an alternate method of book building, subject to the following provisions:
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1. Issuer shall follow the same provisions as discussed above for book building, except the following provisions. 2. The issuer may mention the floor price in the red herring prospectus or if the floor price is not mentioned in the red herring prospectus, the issuer shall announce the floor price at least one working day before opening of the bid in all the newspapers in which the pre-issue advertisement was released. 3. Qualified Institutional Buyers shall bid at any price above the floor price. 4. The, bidder who bids at the highest price shall be allotted the number of securities that he has bided for and then the bidder who has bided at the second highest price and so on, until all the specified securities on offer are exhausted. However, where the number of specified securities bided for at a price is more than the available quantity, then allotment shall be done on proportionate basis. 5. Allotment shall be on price priority basis for Qualified Institutional Buyers. 6. Allotment to retail individual investors, non-institutional investors and employees of the issuer shall be made proportionately. 7. Retail individual investors, non-institutional investors and employees shall be allotted specified securities at the floor price. However, the issuer may offer specified securities to its employees at a price lower than the floor price, provided that such difference shall not be more than 10% of the floor price. GREEN SHOE OPTION Meaning of Green Shoe Option



Green shoe option means an option of allocating shares in excess of the shares included in the public issue and operating a post listing price stabilizing mechanism. in accordance with the provisions of SEBI (ICDR) Regulations, 2009, which is granted to a company to be exercised through a Stabilizing Agent. Green Shoe Option is available both in Initial Public Offering by an unlisted company as well as in Further Public Offering by a listed company, whether by fixed price method or Book Building Method.



Purpose of Green Shoe Option



The basic purpose of 'green shoe option' is not to make available additional share capital to company, but to act as stabilizing force, if issue is over subscribed. The share held by promoters or pre-issue shareholders are lent to Stabilizing Agent (SA). Such lending up to 15 % of issue is permissible. These are returned to promoters or pre-issue shareholders, as the case may be, do not get any profit in this transaction. The idea is that due to excess supply of shares (permitted up to 15%) market price will not shoot up to abnormally high level.
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The fund created to cause stabilization of the share price of an entity specially after the public issue of securities is known as price stabilization fund. The aim of the fund is to project the share price from falling below the issue price. For the purpose of operating a price stabilization mechanism post listing the issuer company appoints a stabilization agents (SA). The prime responsibility of SA shall be to stabilize post listing price of shares. To this end, SA shall determine the timing of buying the shares, the quantity to be bought, the price at which the shares are to be bought etc. stabilisation mechanism shall be available for the period disclosed by the company in the prospectus which shall not exceed 30 days from the date when trading permission was given by the exchanges.



Green Shoe Option SEBI (lCDR) Regulations. 2009. Option to Company green shoe option:



In case an issuer company is making a public offer of equity shares, the company can avail of the green shoe option (GSO) for stabilizing the post listing price of its shares. For this purpose, shareholders' approval by way of an ordinary resolution is required.



SEBI (ICDR) REGULATION, 2009 N.K.SINGH 9818248595 011-65568595 Appointment of Stabilizing Agent (SA) .



Agreement with Promoters or Pre-issue Shareholders



Disclosure of Agreement: Borrowing of shares by SA and its allocation:



Stabilizing Mechanism.
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The company shall appoint one of the merchants bankers or book runners, as the case may be, amongst the issue management team, as the "stabilizing agent" {SA} who will be responsible for the price stabilizing process, if required. The SA shall inter into an agreement with the issuer company, prior to filling of offer document with SEBI, clearly stating all the terms and conditions relating to the option including fees charged/expenses to be incurred by SA for the purpose. The SA shall also enter into an agreement with the promoters (s) and pre-issue shareholders, who will lend their share specifying the maximum numbers of shares that may be borrowed from the promoters or the pre -issue shareholders, which shall not be in excess of 15% of the total issue size. The detail of the aforesaid agreement shall be disclosed in the draft Red herring Prospectus. draft prospectus and the final Prospectus. The SA shall borrow shares from the promoters or the pre-issue shareholders of the company to the extent of the proposed over-allotment. These shares shall be in dematerialized form only. In case of an IPO by an unlisted company, the promoters and pre-issue shareholders may lend their shares. In the case of a public issue by a listed company, the promoters may lend their shares. In the case of public issue by a listed company, pre-issue shareholders holding more than 5% shares may lend the shares. The allocation of these shares shall be pro rata to all the applicants. The stabilization mechanism shall be available for the period disclosed by the company in the prospectus, which shall not exceed 30 days from the date when trading permission was given by the Stock Exchange(s). The SA shall open a special account with a bank (the GSO Bank Account) and a special account for securities with a depository participant (GSO Demat Account). The money received from the applicants against the over-allotment in the green shoe option shall be kept in the GSO Bank Account, distinct from the issue account and shall be used for the purpose of buying shares from the market, during the stabilization period. The shares bought from the market by the SA, if any during the stabilization period, shall be credited to the GSO Demat Account. The shares bought from the market and lying in the GSO Demat shall be returned to the promoters immediately, in any case not later than 2 working days after the close of the stabilization period.



The prime responsibility of the SA shall be to stabilize post listing price of the share. To this end, the SA shall determine the timing of buying the shares, the quantity to be bought. the price at which the shares are to be bought etc. Allotment if SA On expiry of that stabilization period, in case the SA does not buy shares to the does not buy all extent of shares over allotted by the company from the market, the issuer company shall allot shares to the extent of the shortfall in dematerialized form to the GSO shares: Demat Account, within five days of the closure of the stabilization period and the
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SA shall make that payment for the same out of GSO Bank Account. These shares shall be returned to the promoters by the SA in lieu of the shares borrowed from them and the GSO Demat Account shall be closed thereafter. The company shall make a final listing application in respect of these shares to all the Exchanges where the shares allotted in the public issue are listed. Transferred to The amount left· in GSO Bank Account, if any, after this remittance and deduction investor of expenses incurred by the SA for the stabilization mechanism shall be transferred protection fund to the Investor Protection and Education Fund of SEBI. The GSO Bank Account shall be closed soon thereafter.



SEBI GUIDELINES FOR PREFERENTIAL ALLOTMENT The preferential issue of equity shares/Fully Convertible Debentures (FCDs)/Partly Convertible Debentures (PCDs) or any other financial instruments which would be converted into or exchanged with equity shares at a later date, by listed companies whose equity share capital is listed on any stock exchange, to any select group of persons under section 81(1A) of the Companies Act, 1956 on private placement basis shall be governed by these guidelines. A listed company making issue of capital by way of shares /FCDs / PCDs / warrants and any other financial instrument on a preferential basis to any select group of persons, must fulfill the following requirements as prescribed in the Guidelines: Pricing of Where the equity shares of a Where the equity shares of a company company have been listed for 26 have been listed for a period of less issue weeks or more as on the relevant than 26 weeks as on the relevant date, date, the issue of shares on the issue of shares on preferential basis preferential basis shall be made at a can be made at a price not less than the price not less than higher of the higher of the following: following: The price at which shares were issued by the company in its IPO or The average of the weekly high the value per share arrived at in a and low of the closing prices of scheme of arrangement under the related shares quoted on the sections 391 to 394 ; or stock exchange during the 26 weeks preceding the relevant date The average of the weekly high and or low of the closing prices of the related shares quoted on the stock The average of the weekly high exchange during the period shares and low of the closing prices of have been listed preceding the the related shares quoted on a relevant date or stock exchange during the two weeks preceding the relevant date. The average of the weekly high and low of the closing prices of the related shares quoted on a stock exchange during the two weeks preceding the relevant date. or
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Pricing of shares arising out of warrants, etc



Upfront payment on warrants



Pricing of shares on conversion Currency of financial instruments Currency of shareholders’ Resolution



Certificate from 'auditors



Disclosure with respect to utilization of preferential issue proceeds
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"Relevant date" for this purpose means the date 30 days prior to the date on which the meeting of general body of shareholders is convened, in terms of Section 81 (lA) to consider the proposed issue. Where warrants are issued on a preferential basis with an option to apply for and get shares allotted, the issuer company shall determine the price of resultant shares in accordance with the above, However, the relevant date for this purpose may, at the option of the issuer, be either the one referred to above or 30 days prior to the date of their allotment. An amount equivalent to at leas 25% of the price as above shall become payable for the warrants on the date of their allotment. This amount would be adjusted against the price payable subsequently for acquiring the shares by exercising an option for the purpose. This amount would stand forfeited if the option to acquire shares is not exercised Where PCDs / FCDs / other instruments are issued on a preferential basis providing for the issuer to allot shares at a future date, the issuer shall determine the price at which the shares are to be allotted in lieu of the aforesaid instruments. In case of Warrants / PCDs / FCDs / or any other financial instruments with a provision for the allotment of equity shares at a future date, either through conversion or otherwise, the currency of the instruments should not exceed beyond 18 months from the date of issue of the relevant instrument. Action on any resolution passed at a meeting of shareholders of a company granting consent for preferential issues of any financial instrument shall be completed within a period of 15 days from the date of passing of the resolution. If such a resolution is not acted upon within the said period, a fresh consent of the shareholders will have to be obtained. The equity shares and securities convertible into equity shares at a later date, allotted in terms of the aforesaid resolution shall be made fully paid up at the time of their allotment. However, in case of warrants, allotment may be made subject to the guidelines relating to upfront payment. In the case of every issue of shares / warrants / FCDs / PCDs / or other financial instruments, the statutory auditors of the issuer company must certify that the issue of said instruments is being made in accordance with the requirements contained in these guidelines. Copies of the certificate shall also be laid before the meeting of the shareholders convened to consider the proposed issue The details of all monies utilized out of the preferential issue proceeds shall be disclosed under an appropriate head in the balance sheet of the company indicating the purpose for which the monies have been utilized. The details of the un utilized monies shall also be disclosed under a separate head in the balance sheet of the company indicating the form in which such unutilized monies have been invested.
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The requirement of allotment in dematerialized form shall also be applicable for equity shares to be allotted pursuant to exercise of option attached to warrant or conversion of convertible securities. Inserted by SEBI(ICDR) (second amendment) Regulations, 2013 w.e.f. 26/08/2013



SEBI Guidelines pertaining to Bonus Issue Rights of compulsorily convertible debt instruments holders Reg.93



No issuer shall make a bonus issue of equity shares unless it has made reservation of equity shares of the same class in favour of the holders of outstanding compulsorily convertible debt instruments, if any, in proportion to the convertible part thereof. The equity shares so reserved for the holders of fully or partly compulsorily convertible debt instruments shall be issued at the time of conversion of such convertible debt instruments on the same terms or same proportion at which the bonus shares were issued. Year 2002.



IPO- 1 CRORE EQUITY SHARES @1



IN 2007



Issue of debentures 10 Lacks FCDs @Rs. 100/1 FCD= 2 Equity shares Conversion will be in 2010 1N 2008 Bonus issue of 30 lacks share. How much is to be Reserved For FCD Holders 500000 Ans :- Existing Equity shareholders Hold = 1 crores equity share. In 2010 After conversion:----



20 lakhs. -------------------------------



Total issued share excluding Bonus Share.----- 1.20 crores equity share. FCD will held 20 lakhs equity sh./1.2 crore= 1/6. Therefore Reservation for FCD holders = 1/6 *30,00,000= 500000



Out of Free Reserves Source of Bonus shares



Bonus Issue For Dividend



The bonus issue is to be made out of free reserves built out of the genuine profits or securities premium collected in cash only. The bonus issue shall be made out of free reserves built out of the genuine profits or securities premium collected in cash only and reserves created by revaluation of fixed assets shall not be capitalized for the purpose of issuing bonus shares. Bonus issue should not be made in lieu of dividend
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If there are any partly paid-up shares, these shares should be made fully paid-up before the bonus issue is made. The Company should not have defaulted in the payment of any interest or No Default in principal in respect of its fixed deposits and interest on debentures or on respect of Filed Deposits/Debentures redemption of debentures The Company should not have defaulted in the payment of its statutory dues Statutory Dues of to the employees such as contribution to provident fund, gratuity, bonus, the Employees minimum wages, workmen's compensation, retrenchment compensation, payments to contract labour, etc An issuer, announcing a bonus issue after the approval of its board of Completion of directors and not requiring shareholders’ approval for capitalisation of profits bonus issue or reserves for making the bonus issue, shall implement the bonus issue within fifteen days from the date of approval of the issue by its board of directors: Provided that where the issuer is required to seek shareholders’ approval for capitalisation of profits or reserves for making the bonus issue, the bonus issue shall be implemented within two months from the date of the meeting of its board of directors wherein the decision to announce the bonus issue was taken subject to shareholders’ approval. Once the decision to make a bonus issue is announced, the issue can not be withdrawn. Provision in Articles The Articles of Association of the Company should provide for capitalisation of reserves and if not a General Body Meeting of the company is to be held of Association and a special resolution making provisions in the Articles of Association for capitalisation should be passed. If consequent upon the issue of bonus shares, the subscribed and paid-up Authorised Capital capital of the company exceed the authorised share capital, a General Meeting of the company should be held to pass necessary resolution for increasing the authorised capital. Fully Paid Shares



RIGHTS ISSUE



RIGHTS ISSUE Rights issue as identified in the SEBI Regulations is an issue of capital under Section 81(1) of the Companies Act, 1956 to be offered to the existing shareholders of the company through a letter of offer. These regulations are not applicable to the rights issue where the aggregate value of securities offered does not exceed Rs. 50 lakhs. Filling of letter of An issuer company can not make any public issue of securities, unless a letter of offer has been filed with SEBI through a Merchant Banker, at least offer. Applicability
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30 days prior to the filing of the Prospectus with the Registrar of Companies (ROC). However, if SEBI specifies changes or issues observations on letter of offer within 30 days from the date of receipt of the draft Prospectus by SEBI the issuer company or the Lead Manager to the Issue shall carry out such changes or comply with the observations issued by SEBI before filing the letter of offer with ROC. A Company can not make a rights issue of equity share or any security Partly paid shares to be made convertible at later date into equity share, unless all the existing partly paidup shares have been fully paid or forfeited. fully paid Means of finance.



A company cannot make a rights issue of securities unless firm arrangements of finance through verifiable means towards 75% of the stated means of finance, excluding the amount to be raised through proposed Public/Rights issue, or through identifiable internal accruals have been made.



Pricing of shares.



A listed company, may freely price its equity shares and any security convertible into equity at a later date, offered through a rights issue. In case of a rights issue, issue price or price band may not be disclosed in the draft letter of offer filed with SEBI. The issue price may be determined anytime before fixation of the record date, in consultation with the Designated Stock Exchange.



Appointment of A company cannot make an issue of security through a public or rights merchant banker issue unless a Memorandum of Understanding has been entered into between a lead merchant banker and the issuer company specifying their mutual rights, liabilities and obligations relating to the issue. Rights of PCDs A Company cannot pending conversion of Fully Convertible Debentures (FCDs) or Partly Convertible Debentures (PCDs), issue any shares by way or FCDs holders of rights unless similar benefit is extended to the holders of such FCDs or PCDs, through reservation of shares in proportion to such convertible part of FCDs/ PCDs. Advertisement.



The Lead Merchant Banker shall ensure that in case of a rights issue, an advertisement giving the date of completion of despatch of letters of offer, shall be released in at least in an English National Daily with wide circulation, one Hindi National Paper and a Regional language daily circulated at the place where registered office of the issuer company is situated at least 3 days before the date of opening of the issue.



Opening of the Rights issues shall be kept open for at least 15 days and not more than 30 days. issue.
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The quantum of issue whether through a rights or a public issue, shall not exceed the amount specified in the prospectus/ letter of offer. However, an oversubscription to the extent of 10% of the net offer to public is permissible for the purpose of rounding off to the nearer multiple of 100 while finalising the allotment If the issuer company does not receive the minimum subscription of ninety per cent. of the issue (including devolvement of underwriters where applicable), the entire subscription shall be refunded to the applicants within fifteen days from the date of closure of the issue. In the case an existing listed company, a public and a rights issue can be made at different premia where these two kinds of issues are made as a composite issue. However, justification for the price difference must be given.



QUALIFIED INSTITUTIONS PLACEMENT. Reg. 80-91  Applicability.



Definitions.



The provisions of this Chapter shall apply to a qualified institutions placement made by a listed issuer. For the purpose of this Chapter: (a) “eligible securities” include equity shares, non-convertible debt instruments along with warrants and convertible securities other than warrants; (b) “qualified institutions placement” means allotment of eligible securities by a listed issuer to qualified institutional buyers on private placement basis in terms of these regulations; (c) "relevant date" means: (i) in case of allotment of equity shares, the date of the meeting in which the board of directors of the issuer decides to open the proposed issue; (ii) in case of allotment of eligible convertible securities, either the date of the meeting in which the board of directors of the issuer or the committee of directors duly authorised by the board of directors of the issuer decides to open the issue of such convertible securities or the date on which the holders of such convertible securities become entitled to apply for the equity shares.
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Condition for A listed issuer may make qualified institutions placement if it satisfies the following conditions: QIP (a) a special resolution approving the qualified institutions placement has been passed by its shareholders; (b) the equity shares of the same class, which are proposed to be allotted through qualified institutions placement or pursuant to conversion or exchange of eligible securities offered through qualified institutions placement, have been listed on a recognised stock exchange having nation wide trading terminal for a period of at least 1 year prior to the date of issuance of notice to its shareholders for convening the meeting to pass the special resolution: Provided that where an issuer, being a transferee company in a scheme of merger, de-merger amalgamation or arrangement sanctioned by a High Court under sections 391 to 394 of the Companies Act, 1956, makes qualified institutions placement, the period for which the equity shares of the same class of the transferor company were listed on a stock exchange having nation wide trading terminals shall also be considered for the purpose of computation of the period of 1 year. (c) it is in compliance with the requirement of minimum public shareholding specified in the listing agreement with the stock exchange; Merchant banker.



A qualified institutions placement shall be managed by merchant banker(s) registered with the Board who shall exercise due diligence.



Placement Document



(1) The qualified institutions placement shall be made on the basis of a placement document which shall contain all material information, including those specified in Schedule XVIII. (2) The placement document shall be serially numbered and copies shall be circulated only to select investors. (3) The issuer shall, while seeking in-principle approval from the recognised stock exchange, furnish a copy of the placement document, a certificate confirming compliance with the provisions of this Chapter along with any other documents required by the stock exchange. (4) The placement document shall also be placed on the website of the concerned stock exchange and of the issuer with a disclaimer to the effect that it is in connection with a qualified institutions placement and that no offer is being made to the public or to any other category of investors. (5) A copy of the placement document shall be filed with the Board for its record within 30 days of the allotment of eligible securities.
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The qualified institutions placement shall be made at a price not less than the average of the weekly high and low of the closing prices of the equity shares of the same class quoted on the stock exchange during the two weeks preceding the relevant date. The issuer shall not allot partly paid up eligible securities:



on (1) Allotment under the qualified institutions placement shall be made subject to the following conditions: (a) Minimum of ten per cent. of eligible securities shall be allotted to mutual funds: Provided that if the mutual funds do not subscribe to said minimum percentage or any part thereof, such minimum portion or part thereof may be allotted to other qualified institutional buyers; (b) No allotment shall be made, either directly or indirectly, to any qualified institutional buyer who is a promoter or any person related to promoters of the issuer: Provided that a qualified institutional buyer who does not hold any shares in the issuer and who has acquired the said rights in the capacity of a lender shall not be deemed to be a person related to promoters (1) The minimum number of allottees for each placement of eligible securities made Minimum number of under qualified institutions placement shall not be less than: (a) 2, where the issue size is less than or equal to 250 crore rupees; allottees. (b) 5 where the issue size is greater than 250 crore rupees: Provided that no single allottee shall be allotted more than 50% of the issue size. (2) The qualified institutional buyers belonging to the same group or who are under same control shall be deemed to be a single allottee. Explanation: For the purpose of sub-regulation (2), the expression “qualified institutional buyers belonging to the same group” shall have the same meaning as derived from Section 372(11) of the Companies Act, 1956; Validity of the (1) Allotment pursuant to the special resolution referred to in clause (a) of regulation 82 shall be completed within a period of twelve months from the date of passing of the special resolution. resolution (2) The issuer shall not make subsequent qualified institutions placement until expiry of 6 months from the date of the prior qualified institutions placement made pursuant to one or more special resolutions. Restrictions on The aggregate of the proposed qualified institutions placement and all previous amount raised. qualified institutions placements made by the issuer in the same financial year shall not exceed 5 times the net worth of the issuer as per the audited balance sheet of the previous financial year. The tenure of the convertible or exchangeable eligible securities issued through Tenure. qualified institutions placement shall not exceed 60 months from the date of allotment. Transferability The eligible securities allotted under qualified institutions placement shall not be sold of eligible by the allottee for a period of 1 year from the date of allotment, except on a recognised stock exchange. securities.



Restriction allotment.
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ISSUE OF INDIAN DEPOSITORY RECEIPTS. Reg. 97 to 105. An issuing company making an issue of IDR shall also satisfy the following: (a) the issuing company is listed in its home country; (b) the issuing company is not prohibited to issue securities by any regulatory body; (c) the issuing company has track record of compliance with securities market regulations in its home country. Explanation: For the purpose of this regulation, the term “home country” means the country where the issuing company is incorporated and listed. An issue of IDR shall be subject to the following conditions: 98. Conditions (a) issue size shall not be less than fifty crore rupees; for issue of (b) procedure to be followed by each class of applicant for applying shall be mentioned in the prospectus; IDR. (c) minimum application amount shall be twenty thousand rupees; (d) at least 50%. of the IDR issued shall be allotted to qualified institutional buyers on proportionate basis . (e) the balance fifty per cent may be allocated among the categories of non-institutional investors and retail individual investors including employees at the discretion of the issuer and the manner of allocation shall be disclosed in the prospectus. Allotment to investors within a category shall be on proportionate basis: [Provided that atleast 30% of the said 50% IDR issued shall be allocated to retail individual investors and in case of under-subscription in retail individual investor category, spill over to the extent of under-subscription shall be permitted to other categories. (f) At any given time, there shall be only one denomination of IDR of the issuing company. (1) For non-underwritten issues: If the issuing company does not receive the minimum subscription of 90%of the Minimum offer through offer document on the date of closure of the issue, or if the subscription. subscription level falls below 90% after the closure of issue on account of cheques having being returned unpaid or withdrawal of applications, the issuing company shall forthwith refund the entire subscription amount received. If the issuing company fails to refund the entire subscription amount within fifteen days from the date of the closure of the issue, it is liable to pay the amount with interest to the subscribers at the rate of fifteen per cent. per annum for the period of delay. (2) For underwritten issues: If the issuing company does not receive the minimum subscription of 90% of the offer through offer document including devolvement of underwriters within 60 days from the date of closure of the issue, the issuing company shall forthwith refund the entire subscription amount received with interest to the subscribers at the rate of 15%per annum for the period of delay beyond 60 days. Undersubs In case of undersubscribed issue of IDR, the merchant banker shall furnish information in respect of underwriters who have failed to meet their underwriting devolvement to the cribed Board. issue. Eligibility
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Questions House 1.Question -- Nov. 2005, June 2009 Following information is available from the records of Star Chemicals & Engineering Ltd. (i) The company is a closely held unlisted company. (ii) The paid up share capital of the company since 1st, April, 1999 is Rs. 3.00 crores and its net worth as at 31st March, 2005 was Rs. 5.00 crores as per audited balance sheet. (iii) The net tangible assets of the company as per last 3 (three) audited balance sheet as at 31st March, 2003, 2004 and 2005 were Rs. 4.00 crores, 4.50 crores and 5.00 crores respectively, out of which monetary assets were less than Rs. 50 lakhs in each of three years. (iv) The company was incorporated in 1996 and commenced its business on 1st April, 1996 and since then it has earned good profits and it has not incurred any loss in any year in past. (v) The company has not declared any dividend so far, but according to the profits earned so far, the management could have declared the dividend in each of the last 5 years. (vi) The name of the company was changed from Star Engineering Ltd. to its present name with effect from 1st, October, 2004. The company wants to make a public issue of shares to raise Rs. 20.00 crores by issuing equity shares at premium. For the purpose of including the information in the prospectus, the company has prepared its accounts for 12 months ended 30th September, 2005 showing segment-wise revenue, which reveals that revenue from chemical segment is more than the revenue from engineering segment. You are required to state the relevant guidelines issued by SEBI and your conclusion whether the company can make the desired issue of equity shares based on the facts stated above. Ans. Regulation 26 of SEBI (ICDR) Regulations, 2009 prescribes the conditions to be fulfilled for issue of shares. An unlisted company may make an initial public offering (IPO) of equity shares or any other security which may be converted into equity shares at a later date, if it meets all the following conditions: (a) The company has net tangible assets of at least Rs. 3 crore in each of the preceding 3 full years (of 12 months each), of which not more than 50% is held in monetary assets. (b) it has a minimum average pre-tax operating profit of rupees fifteen crore, calculated on consolidated basis, during the three most profitable years out of the Immediately preceding five years. (c) The company has a net worth of at least Rs. 1 crore in each of the preceding 3 full years (of 12 months each). (d) In case the company has changed its name within the last 1 year, at least 50% of the revenue for the preceding 1 year is earned by the company from the activity suggested by the new name. (e) The aggregate of the proposed issue and all previous issues made in the same financial year does not exceed 5 times its pre-issue net worth as per the audited balance sheet of the preceding financial year. • Star Chemicals and Engineering Ltd. satisfies all the above conditions .
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The information relating to turnover for past 3 years is not relevant for deciding the eligibility for proposed public issue of shares.



(a) The net tangible assets of the company as per last 3 audited Balance Sheet as at 31st March, 2003, 2004 and 2005 were Rs. 4 crores, 4.5 crores and 5 crores respectively, That is say more than Rs. 3 crores in each of the 3 preceding financial years. Also, the monetary assets were less theto say Rs. 50 lakhs in each of 3 years, i.e , not more than 50% of net tangible assets are held in monetary assets. (b) The company has earned enough profit so that it could declare dividend. (c) The paid up share capital of the company since 1st, April, 1999 is Rs. 3 crores and its net worth as at 31st March, 2005 was Rs. 5 crores as per audited Balance Sheet. Since the company has not incurred loss in any year, it is evident that the net worth for the financial years ending 31st March, 2003, and 31st March, 2004 was also more than Rs. 3 crores, and., the company has net worth of at least Rs. 1 crore in each of the preceding 3 full years (of 12 months each). (d) Within last 1 year, the company has changed its name from Star Engineering Ltd. to Star Chemicals & Engineering Ltd. But, assuming that revenue from chemical segment is more than the revenue from engineering segment. (e) As per the latest audited balance sheet, the net worth of the company is Rs. 5 crores. The company plans to make a public issue of shares to raise Rs. 20.00 crores. Thus, the condition that the proposed issue in terms of size does not exceed 5 times its pre-issue net worth as per the audited balance sheet of the last financial year, is also satisfied. Therefore Star Chemicals & Engineering Ltd. can issue equity shares at a premium to the public to raise Rs. 20 crores provided the shares are allotted to 1,000 or more persons. 2.Question -CA (Final), Nov. 2007, Earth Chemicals and Engineering Ltd. is a closely held unlisted company with a paid up share capital of Rs. 3.00 crores, since 1st April, 2001 and its net worth as on 31st March, 2007 was Rs. 5.00 crores. The net tangible assets of the company as per last three audited balance sheets as at 31st March, 2005, 2006 and 2007 were Rs. 4.00 crores. 4.50 crores and 5.00 crores respectively out of which monetary assets were less than Rs. 50 lakhs in each of the three years. The company was incorporated in 1998 and commenced its business on 1 April, 1998 and since then it has earned good profits and it has not incurred any loss in any year in the past. The company has not declared any Dividend so far. But according to the profits earned so far, the management could have declared dividends in each of the last five years. The name of the company was changed from Earth Engineering Ltd. to its present name effective from 1st October, 2006. The company wants to make a public issue of shares to raise Rs. 20.00 crores by issuing equity shares at premium. For the purpose of including the information in the prospectus, the company has prepared its accounts for 12 months ended 30th September, 2007 showing segment wise revenue, which reveals that revenue from chemical segment was more than the revenue from engineering segment. Keeping the relevant guidelines issued by SEBI into account, examine whether the company can make the desired issue of equity shares based on the facts stated above.
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Answer’s KeyRegulation 26 3.Question -CA (Final), Nov. 2004, The Accounts of ABCD Ltd., a listed company for the year ended 31st March, 2003 were finalised on 31st. May, 2004. The company had a paid up capital of Rs. 50 lakhs and free reserves of Rs. 100 lakhs. The company did not have any accumulated losses. The Board of directors of the Company wishes to make a public issue of equity shares amounting to Rs. 10 crores comprising of offer to public through offer document, firm allotment and promoters contribution. State, how this can be done under SEBI Guidelines. Ans. As per Regulation 26(1), an issuer shall be eligible to make a public issue of equity shares or any security convertible at later date into equity share provided that the aggregate of the proposed issue and all previous issues made in the same financial year in terms of issue size i.e, offer through offer document + firm allotment + promoters' contribution through the offer document), does not exceed 5 times its pre-issue net worth as per the audited balance sheet of the preceding financial year. Regulation 26(2) further provides that an issuer not satisfying any of the conditions specified in Sub-Regulation (1), shall be eligible to make an initial public offer if – (a) (i) the issue is made through the book building process and the issuer undertakes to allot at least 75% of the net offer to public to qualified institutional buyers and to refund full subscription monies if it fails to make allotment to the qualified institutional buyers ; or (b) Deleted---------The Board of Directors of ABCD Ltd. proposed to make a public issue during the financial year 2004-2005. The eligibility is to be determined with reference to the balance sheet of the last financial year i.e., balance sheet as at 31st Match, 2004. But the latest available audited balance sheet is balance sheet as at 31 March, 2003. The proposed issue of Rs. 10 crores exceeds 5 times the net worth of Rs. 1.5 crores as on 31st March, 2003. If the proposed issue exceeds 5 times the net worth as on 31st March, 2004 also, the company has to comply with the conditions specified in Sub-Regulation (2) of Regulation 26. 4.Question -CA (Final), [CA (Final), Nov. 2009 (New Course)] An Unlisted Public Company, having a paid-up equity share capital of Rs. 5 crores consisting of 50,00,000 equity shares of Rs. 10 each fully paid-up, proposes to reduce the denomination of equity shares to less than Rs. 10 per share and make an initial public offer of equity shares at a premium. Examine whether it is possible for the company to issue shares at a denomination of less than Rs. 10 and, if so, state the minimum issue price and other conditions to be fulfilled under the SEBI (Issue of Capital and Disclosure Requirements) Guidelines, 2009. Answer’s Key- Pricing by companies issuing securities are enclosed in Regulations 28 to 31 of Securities and Exchange Board of India (Issue of Capital and Disclosure Requirements) Regulations, 2009, as explained below: 28. Pricing. --------- See the SEBI (ICDR)REGULATYION 2009. 29. Differential pricing. ------- See the SEBI (ICDR)REGULATYION 2009.
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5.Question -CA (Final), [CA (Final), May 2004 (New Course)] An unlisted company, having paid-up share capital of Rs. 3 crores consisting of 30,00,000 equity shares of Rs. 10 each fully paid-up, proposes to make an initial Public offer of 90,00,000 equity shares of Rs. 10 each at a premium of Rs. 5 per share, in July, 2004. The promoters acquired 10,00,000 shares on 1st January, 2000 and another 10,00,000 shares on 1st January, 2004 at face value. (i) What should be the minimum contribution that should be made by the promoters of the above company in order to comply with the guidelines issued by SEBI? . (ii) State also the period for which the promoters are required to hold these shares and also the shares, if any, acquired by the promoters in excess of the required minimum contribution. [CA (Final), May 2004] Ans. As per Regulation 32, in case of an initial public offer, the promoters shall contribute not less than 20% of the post-issue capital. In the given case, the post issue capital shall be calculated in the following manner. (a) Pre -issue capital (Rs.) 3 crores (b) Public offer of shares (Share premium shall be excluded) (Rs.) 9 crores Total , post issue capital (Rs.) 12 crores Promoters contribution (Rs.) 2.4 crores As per Regulation 33, securities which have been issued to the promoters during the preceding 1 year, at a price lower than the price at which specified securities are being offered to public shall not be eligible for computation of promoters' contribution. Provided that nothing contained in this clause shall apply if promoters pay to the issuer, the difference between the price at which specified securities are offered in the initial public offer and the price at which the specified securities had been acquired. Following points are worth noting in the given case: ^ 10,00,000 shares allotted to the promoters on 1st January, 2000 shall be considered as promoters' contribution. ^ 10,00,000 shares allotted to the promoters on 1st January, 2004 shall not be taken into account as promoters' contribution beacuse these shares were allotted within preceding 1 year, at Rs. 10, i.e., less than Rs. 15 per shares as the issue price specified in the initial public offer. Accordingly, the promoters are required to subscribe for 14 lakh shares. However, if the promoters bring the difference of Rs. 50 lakhs (i.e., Rs.5 per share on 10,00,000 shares), then, 10,00,000 equity shares acquired by the promoters on 1.1.2004 shall also be eligible for computation of promoters' contribution. In such a case, the promoters are required to subscribe for 4 lakh shares only.  Promoters contribution shall be brought in before the issue is made.  The entire promoters' contribution including premium shall be received at least 1 day prior to the issue opening date and kept in an escrow account with a scheduled commercial bank and should be released to the issuer only along with public issue proceeds.
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Accordingly the promoters shall bring the entire promoters contribution (including premium) of Rs. 60 lakhs (being Rs. 40 lakhs towards share capital and Rs. 20 lakhs towards share premium) at least 1 day' prior to the issue of the opening date. Lock-in Requirements Regulation 36 of Securities and Exchange Board of India (Issue of Capital and Disclosure Requirements) Regulations, 2009 contains the Regulations relating to lock in period of promoters' contribution, as explained below:  The promoters contribution is subject to lock-in period of 3 years from the date of allotment.  Accordingly, in the given- case, the promoters cannot sell or transfer (except amongst promoters inter-se) the amount invested by way of promoters contribution.  Any contribution made by the promoters over and above the minimum contribution shall be subject to a lock-n period of 1 year.



6.Question--2011 – Nov (8 marks) What do you understand by "book-building"? State the conditions hereunder an issuer may offer specified securities at different price. 7. Question—(8 marks) 2012 – May The management of ABC Ltd. a listed company is contemplating to issue bonus shares in the ratio of 1:1. Explain briefly the provisions of SEBI (Issue of capital and Disclosure Requirements) Regulations 2009 to be followed by the, management in this regard. Examine whether a bonus issue when announced can be withdrawn Answer’s Key :- A bonus issue once announced cannot be withdrawn. 8.Question—(8 marks) 2013- May Modern chemicals Limited, a listed company, propose to make a preferential issue of equity shares to the promoters of the Company. You are required to answer the following with reference to the Securities and Exchange Board of India.(Issue of capital and Disclosure Requirements) Regulations, 2009:(i) What are the conditions to be complied with by the Company to give effect to the Proposed Preferential issue? (ii) What is the price at which the proposed issue can be made? (iii) What is the lock-in period in respect of shares allotted on preferential basis to PROMOTERS 9.Question--2013 - Nov NCP Limited, a listed company proposes to issue equity shares under the "Institutional Placement programme", Explain the provisions of SEBI (Issue of capital and Disclosure. Requirements) Regulations, 200g on the following aspects: (i) Conditions for institutional placement programme. (ii) Minimum number of allottees. (iii) Restrictions on size of the offer. (iv) Transferability of eligible securities. 10.Question—(8 marks) 2010-Nov ABC Company Ltd. an unlisted company, decided to offer Equity shares through Initial Public issue. Under the provisions of SEBI Act, 1992, the company is required to file draft prospectus and other
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documents with SEBI and get the document registered with the Registrar of Companies. Board of Directors of the company seek your advice about the conditions to be complied for the initial public offer (I.P.O.). You being a practising Chartered Accountant, advise the Board. PRACTICAL QUESTIONS 11. Question—(6 marks) 2008-Nov A company proposes to make a public issue of equity shares for financing the project through book building process. It proposes to fix the floor price of the share at Rs.500 for a share. Answer the following with reference to SEBI (Disclosure and Investor protection) guidelines: (i) What is the price band that may be indicated in the red herring prospectus? (ii) If the company wants to lower the floor price during the bidding period in order to increase the response to the issue, state the conditions subject to which such revision can be made. Ans:- (i) Rs. 500 to Rs.600. 12. Question-(6 marks) 2010 – May -A to Z Ltd. an unlisted public company, eligible to make a public issue, desires to-get its securities listed on Mumbai Stock Exchange, pursuant to a public issue to be made shortly. The company seeks your advice in respect of the following: (a) Whether the company can freely price its equity shares; and (b) Whether it can issue equity shares to those applicants in the firm allotment category at a price different from the price at which, equity shares are offered to the public. Advise, keeping in view the SEBI guidelines in this regard. Ans:- (a) Yes (b) Yes. 13 Question—(8 marks). 2012. Nov Shyamgarh chemicals Limited, a listed company, having a paid-up equity share capital of Rs.80 crore and net worth of Rs.120 crore as on 31st March, 2012 proposes to raise funds to finance its expansion programme by issue of equity shares under the "Qualified Institutions Placement Scheme." Answer the following with reference to the provisions of SEBI (Issue of Capital and Disclosure Requirements) Regulations, 2009: (i) What are the conditions to be satisfied by the company so that it can make Qualified Institutions Placement? (ii) What is the maximum amount that can be raised by the company under the proposed issue of shares? (iii) What are the restrictions, if any, with regard to pricing of issue and transferability of shares by qualified institution buyers? Ans:- (ii)Maximum Amount: Rs. 600 crores ================================================================
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THE COMPETITION ACT, 2002



5.1



Approx. 4 to 8 marks



An Act to provide keeping in view of the economic development of the country, for the establishment of a Commission to prevent practices having adverse effect on competition, to promote and sustain competition in markets, to protect the interests of consumers and to ensure freedom of trade carried on by other participants in markets, in India and for matters connected therewith or incidental thereto. Sec.2.



Definitions.—In this Act, unless the context otherwise requires,—



(a) Acquisition



(b) agreement



(c) cartel



means, directly or indirectly, acquiring or agreeing to acquire:— i. shares, voting rights or assets of any enterprise; or ii. control over management or control over assets of any enterprise; includes any arrangement or understanding or action in concert:— I. whether or not, such arrangement, understanding or action is formal or in writing; or II. whether or not such arrangement, understanding or action is intended to be enforceable by legal proceedings; cartel includes



an association of producers, sellers, distributors, traders or service providers who, by agreement



(f) consumer



limit control or attempt to control the production, distribution, sale or price of, or, trade in goods or provision of services



means any person who— (i) buys any goods for a (ii) hires or avails of any services for a consideration consideration ⎯ which has been paid or ⎯ which has been paid or promised or promised or ⎯ partly paid and partly promised, ⎯ partly paid and partly or promised, or ⎯ under any system of deferred ⎯ under any system of deferred payment and payment and includes any user of such goods includes any beneficiary of such other than the person who buys services other than the person who hires or avails of the services for such goods for consideration consideration ⎯ paid or promised or ⎯ partly paid or partly promised, ⎯ paid or promised, or
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or ⎯ under any system of deferred payment when such use is made with the approval of such person, whether such purchase of goods is for resale or for any commercial purpose or for personal use



5.2 ⎯ partly paid and partly promised, or ⎯ under any system of deferred payment, when such services are availed of with the approval of the first-mentioned person whether such hiring or availing of services is for any commercial purpose or for personal use;



(h) Enterprise



Enterprise Sec.2(h) Enterprise" means



Does not Include a person or a department Government,



of



the



who or which is, or has been, engaged in any activity, relating to the production, storage, supply, distribution, acquisition or control of articles or goods, or the provision of services, of any kind, or in investment, or in the business of acquiring, holding, underwriting or dealing with shares, debentures or other securities of any other body corporate, either directly or through one or more of its units or divisions or subsidiaries, whether such unit or division or subsidiary is located at the same place where the enterprise is located or at a different place or at different places,



but does not include any activity of the Government relatable to the sovereign functions of the Government including all activities carried on by the departments of the Central Government dealing with atomic energy, currency, defence and space
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Means goods as defined in the Sale of Goods Act, 1930 and



Goods Sec.2(i)



Includes Goods Products manufactured, processed or mined; Debentures, stocks and shares after allotment; In relation to goods supplied, distributed or controlled in india, goods imported into india; Relevant market, Relevant geographic market and Relevant product market Relevant market. Sec.2(s) Relevant market means the market which may be determined by the Commission with reference to the relevant product market or the relevant geographic market or with reference to both the markets;



Service Sec.2(u)



Relevant geographic market. Sec.2(s) Relevant geographic market means a market comprising the area in which the conditions of competition for supply of goods or provision of services or demand of goods or services are distinctly homogenous and can be distinguished from the conditions prevailing in the neighboring areas.



Relevant product market Sec.2(t) Relevant product market means a market comprising all those products or services which are regarded as interchangeable or substitutable by the consumer, by reason of characteristics of the products or services, their prices and intended use



means service of any description which is made available to potential users and includes the provision of services in connection with business of any industrial or commercial matters such as banking, communication, education, financing, insurance, chit funds, real estate, transport, storage, material treatment, processing, supply of electrical or other energy, boarding, lodging, entertainment, amusement, construction, repair, conveying of news or information and advertising
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Shares means shares in the share capital of a company carrying voting rights and includes:— any security which entitles the holder to receive shares with voting rights; stock except where a distinction between stock and share is expressed or implied; Statutory authority Sec.2(w)



means any authority, board, corporation, council, institute, university or any other body corporate, established by or under any Central, State or Provincial Act for the purposes of regulating production or supply of goods or provision of any services or markets therefore or any matter connected therewith or incidental thereto;



Anti-competitive agreements. Sec. 3 (1) No enterprise shall enter into any agreement in respect of production, supply, distribution, storage, acquisition or control of goods or provision of services, which causes or is likely to cause an adverse effect on competition within India. (2) Any agreement entered into in contravention of the provisions contained in sub-section (1) shall be void. (3) Any agreement entered into between enterprises or decision taken by, enterprises, including cartels, engaged in identical or similar trade of goods or provision of services, which— (a) determines purchase or sale prices; (b) limits or controls production, supply, markets, technical development, investment or provision of services; (c) shares the market or source of production or provision of services by way of allocation of geographical area of market, or type of goods or services, or number of customers in the market or any other similar way; (d) results in bid rigging or collusive bidding shall be presumed to have an adverse effect on competition.



Meaning of Bid-rigging "Bid rigging" means any agreement, between enterprises engaged in identical or similar production or trading of goods or provision of services, which has the effect of eliminating or reducing competition for bids or adversely affecting or manipulating the process for bidding. e.g, manipulated Discount Sale, Prize contest to sale the Product, etc.
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Anti competitive Agreement. (4) Any agreement amongst enterprises or persons in respect of production, supply, distribution, storage, sale or price of, or trade in goods or provision of services, including— Agreement amongst enterprises shall be an Anti competitive Agreement, if such agreement causes adverse effect on competition in India.



Tie-in arrangement tie-in arrangement" includes any agreement requiring a purchaser of goods, as a condition of such purchase, to purchase some other goods; e.g.. Buy a Gas cylinder with stove only, Buy the bike with helmet. Exclusive supply agreement exclusive supply agreement" includes any agreement restricting in any manner the purchaser in the course of his trade from acquiring or otherwise dealing in any goods other than those of the seller or any other person; For instance, Where the buyer asked the manufacturer not to manufacture identical goods for any other buyer without his consent 100. Exclusive distribution agreement exclusive distribution agreement" includes any agreement to limit, restrict or withhold the output or supply of any goods or allocate any area or market for the disposal or sale of the goods; For instance, if a manufacturer requires the wholesaler to supply a certain amount of product to each retailer or some retailers. Withholding supply of goods may lead to a rise in the prices of goods which would be unfavourable to consumers. Refusal to deal refusal to deal" includes any agreement which restricts, or is likely to restrict, by any method the persons or classes of persons to whom goods are sold or from whom goods are bought; For instance, Manufacturers supplied only to large buyers and ignored small buyers; this is an instance of refusal to deal. Refusal to deal is anticompetitive Resale price maintenance, resale price maintenance" includes any agreement to sell goods on condition that the prices to be charged on the resale by the purchaser shall be the prices stipulated by the seller unless it is clearly stated that prices lower than those prices may be charged.



Non applicability of this section. (5) Nothing contained in this section shall restrict :— ♦ the right of any person to restrain any infringement, as may be necessary for protecting any of his rights which have been or may be conferred upon him under— (a) the Copyright Act, 1957;
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(b) the Patents Act, 1970; (c) the Trade and Merchandise Marks Act, 1958 or the Trade Marks Act, 1999; (d) the Geographical Indications of Goods (Registration and Protection) Act, 1999; (e) the Designs Act, 2000; (f) the Semi-conductor Integrated Circuits Layout-Design Act, 2000; ♦ the right of any person to export goods from India to the extent to which the agreement relates exclusively to the production, supply, distribution or control of goods or provision of services for such export. Prohibition of abuse of dominant position Abuse of dominant position Sec.4 (1) No enterprise or group shall abuse its dominant position. (2) There shall be an abuse of dominant position under sub-section (1), if an enterprise or a group,— condition in purchase or sale and predatory price



directly or indirectly, imposes unfair or discriminatory— (i) condition in purchase or sale of goods or services; or (ii) price in purchase or sale (including predatory price) of goods or service. Explanation.—For the purposes of this clause, the unfair or discriminatory condition in purchase or sale of goods or services and unfair or discriminatory price in purchase or sale of goods (including predatory price) or services referred to shall not include such discriminatory conditions or prices which may be adopted to meet the competition; or



Limits or Limits or restricts— (i) production of goods or provision of services or market therefore; or restricts (ii) technical or scientific development relating to goods or services to the prejudice of consumers; or denial of indulges in practice or practices resulting in denial of market access in any manner; or market access makes makes conclusion of contracts subject to acceptance by other parties of supplementary conclusion obligations which, by their nature or according to commercial usage, have no of connection with the subject of such contracts; or contracts Misuse of uses its dominant position in one relevant market to enter into, or protect, other relevant its market. dominant position
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Now Commentary.— (a) "dominant position" means a position of strength, enjoyed by an enterprise, in the relevant market, in India, which enables it to:— (I) operate independently of competitive forces prevailing in the relevant market; or (II) affect its competitors or consumers or the relevant market in its favour; (b) "predatory price" means the sale of goods or provision of services, at a price which is below the cost, as may be determined by regulations, of production of the goods or provision of services, with a view to reduce competition or eliminate the competitors; (c) "group" shall have the same meaning as assigned to it in clause (b), of the Explanation to section 5.] Regulation of combinations Combination. sec. 5 The acquisition of one or more enterprises by one or more persons or merger or amalgamation of enterprises shall be a combination of such enterprises and persons or enterprises, if:— (a) Any acquisition where— (i) the parties to the acquisition, being the acquirer and the enterprise, whose control, shares, voting rights or assets have been acquired or are being acquired jointly have,— either, in India, the assets of the value of more than rupees 1,000 crores or turnover more than rupees 3,000 thousand crores; or (ii) the group, to which the enterprise whose control, shares, assets or voting rights have been acquired or are being acquired, would belong after the acquisition, jointly have or would jointly have,— either in India, the assets of the value of more than rupees four thousand crores or turnover more than rupees twelve thousand crores; or (b) acquiring of control by a person over an enterprise when such person has already direct or indirect control over another enterprise engaged in production, distribution or trading of a similar or identical or substitutable goods or provision of a similar or identical or substitutable service, if:— (i) the enterprise over which control has been acquired along with the enterprise over which the acquirer already has direct or indirect control jointly have,— either in India, the assets of the value of more than rupees one thousand crores or turnover more than rupees three thousand crores; or (ii) the group, to which enterprise whose control has been acquired, or is being acquired would belong after the acquisition, jointly have or would jointly have,— either in India, the assets of the value of more than rupees four thousand crores or turnover more than rupees twelve thousand crores; or (c )



any merger or amalgamation in which:— (i) the enterprise remaining after merger or the enterprise created as a result of the amalgamation, as the case may be, have,— either in India, the assets of the value of more than rupees one thousand crores or turnover more than rupees three thousand crores; or
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(ii) the group, to which the enterprise remaining after the merger or the enterprise created as a result of the amalgamation, would belong after the merger or the amalgamation, as the case may be, have or would have,— either in India, the assets of the value of more than rupees four thousand crores or turnover more than rupees twelve thousand crores; or Explanation.—For the purposes of this section,— "control" includes controlling the affairs or management by— ♦ one or more enterprises, either jointly or singly, over another enterprise or group; ♦ one or more groups, either jointly or singly, over another group or enterprise; "group" means two or more enterprises which, directly or indirectly, are in a position to:— (i) exercise twenty-six per cent or more of the voting rights in another enterprise; or (ii) appoint more than fifty per cent of the members of the board of directors in another enterprise; or (iii) control the management or affairs of another enterprise;
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Regulation of combinations.—Sec.6. 1. Combination is void



No person or enterprise shall enter into a combination which cause or is likely to cause an appreciable adverse effect on competition within the relevant market in India and such a combination shall be void.



2. notice to the Commission



Subject to the provisions contained in sub-section (1), any person or enterprise, who or which proposes to enter into a combination, shall give notice to the Commission, disclosing the details of the proposed combination, within [30 days] of:— ⎯ approval of the proposal relating to merger or amalgamation, by the board of directors. ⎯ execution of any such agreement. No combination shall come into effect until 210 days have passed from the day on which the notice has been given to the Commission or the Commission has passed orders under section 31, whichever is earlier.



2A) combination shall come into effect (3)After notice



The Commission shall, after receipt of notice, deal with such notice in accordance with the provisions contained in sections 29, 30 and 31. (4) non The provisions of this section shall not apply to share subscription or financing applicability. facility or any acquisition, by a public financial institution, foreign institutional investor, bank or venture capital fund, pursuant to any covenant of a loan agreement or investment agreement. (5)detail of The public financial institution, foreign institutional investor, bank or venture capital acquisition to fund, shall, within 7 days from the date of the acquisition, file, with the Commission be filed with the details of the acquisition including the details of control, the circumstances for commission exercise of such control and the consequences of default arising out of such loan within 7 days. agreement or investment agreement, as the case may be.
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Competition Commission of India ♦ The Commission shall be a body corporate by the name aforesaid having perpetual succession and a common seal with power, subject to the provisions of this Act, to acquire, hold and dispose of property, both movable and immovable, and to contract and shall, by the said name, sue or be sued.Sec.7 Composition of Commission. Sec.8. Mimm-2 members MAXM-6mem



The Commission shall consist of a Chairperson and not less than two and not more than six other Members to be appointed by the Central Government.



Qualifications



The Chairperson and every other Member shall be a person of ability, integrity and standing and who has special knowledge of, and such professional experience of not less than fifteen years, in, international trade, economics, business, commerce, law, finance, accountancy, management, industry, public affairs or competition matters, including competition law and policy, which in the opinion of the Central Government, may be useful to the Commission.



Status



The Chairperson and other Members shall be whole-time Members.



Term of office of Chairperson and other Members. sec 10. Term of office



The Chairperson and every other Member shall hold office as such for a term of 5 years from the date on which he enters upon his office and shall be eligible for reappointment: Provided that the Chairperson or other Members shall not hold office as such after he has attained the age of 65 years.



vacancy



A vacancy caused by the resignation or removal of the Chairperson or any other Member shall be filled by fresh appointment in accordance with the provisions of sections 8 and 9.



oath of office and of secrecy



The Chairperson and every other Member shall, before entering upon his office, make and subscribe to an oath of office and of secrecy in such form, manner and before such authority, as may be prescribed.



Casual vacancy



In the event of the occurrence of a vacancy in the office of the Chairperson by reason of his death, resignation or otherwise, the senior-most Member shall act as the Chairperson, until the date on which a new Chairperson, appointed in accordance with the provisions of this Act to fill such vacancy, enters upon his office.



Chairperson is ill



When the Chairperson is unable to discharge his functions owing to absence, illness or any other cause, the senior-most Member shall discharge the functions of the Chairperson until the date on which the Chairperson resumes the charge of his functions.
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Resignation, removal and suspension of Chairperson and other Members.Sec.11. Resignation,



(1) The Chairperson or any other Member may, by notice in writing under his hand addressed to the Central Government, resign his office: Provided that the Chairperson or a Member shall, unless he is permitted by the Central Government to relinquish his office sooner, continue to hold office until the expiry of three months from the date of receipt of such notice or until a person duly appointed his successor enters upon his office or until the expiry of his term of office, whichever is the earliest



Grounds of Notwithstanding anything contained in sub-section (1) the Central Government Removal may, by order, remove the Chairperson or any other Member from his office if such Chairperson or Member, as the case may be,— (a)



is, or at any time has been, adjudged as an insolvent; or



(b)



has engaged at any time, during his term of office, in any paid employment; or (c) has been convicted of an offence which, in the opinion of the Central Government, involves moral turpitude; or (d) has acquired such financial or other interest as is likely to affect prejudicially his functions as a Member; or (e) has so abused his position as to render his continuance in office prejudicial to the public interest; or (f) has become physically or mentally incapable of acting as a Member. Removal on (3) Notwithstanding anything contained in sub-section (2), no Member shall be removed from his office on the ground specified in clause (d) or clause (e) of the that sub-section unless the Supreme Court, on a reference being made to it in Reference of this behalf by the Central Government, has, on an inquiry, held by it in Supreme accordance with such procedure as may be prescribed in this behalf by the Court. Supreme Court, reported that the Member, ought on such ground or grounds to be removed. Q. The Central Government has formed 'the opinion that Mr. CBM (A member of the competition commission of India) has abused his position which may be prejudicial to public interest as a member of the commission. Examine the powers of the Central Government in 'this regard. Or Q. The Central Government has formed an opinion that Mr. CBM (a member of the Competition Commission of India) has acquired such financial interest that it may affect prejudicially his functions as a member of the Competition Commission and it wants to remove him from his office. You are required to state with reference to the provisions of the Competition Act. 2002, whether the Central Government can do so and if yes, how?
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Restriction on employment of Chairperson and other Members in certain cases Sec.12 The Chairperson and other Members shall not, for a period of [two years] from the date on which they cease to hold office, accept any employment in, or connected with the management or administration of, any enterprise which has been a party to a proceeding before the Commission under this Act: Exemption from restriction Provided that nothing contained in this section shall apply to any employment under the Central Government or a State Government or local authority or in any statutory authority or any corporation established by or under any Central, State or Provincial Act or a Government company as defined in section 617 of the Companies Act, 1956 . Appointment of Director-General, etc. Sec. 16 The Central Government may, by notification, appoint a Director General for the purposes of assisting the Commission in conducting inquiry into contravention of any of the provisions of this Act and for performing such other functions as are, or may be, provided by or under this Act. The Director General, and Additional, Joint, Deputy and Assistant Directors General or [such officers or other employees,] shall be appointed from amongst persons of integrity and outstanding ability and who have experience in investigation, and knowledge of accountancy, management, business, public administration, international trade, law or economics and such other qualifications as may be prescribed. Duties of Commission. Sec. 18 Subject to the provisions of this Act, it shall be the duty of the Commission to eliminate practices having adverse effect on competition, promote and sustain competition, protect the interests of consumers and ensure freedom of trade carried on by other participants, in markets in India: Provided that the Commission may, for the purpose of discharging its duties or performing its functions under this Act, enter into any memorandum or arrangement, with the prior approval of the Central Government, with any agency of any foreign country. Vacancy, etc., not to invalidate proceedings of Commission. Sec. 15 No act or proceeding of the Commission shall be invalid merely by reason of:— ♦ any vacancy in, or any defect in the constitution of, the Commission; or ♦ any defect in the appointment of a person acting as a Chairperson or as a Member; or ♦ any irregularity in the procedure of the Commission not affecting the merits of the case. Q. Mr. ZPM was appointed as a Member of the Competition Commission of India by Central Government. He has a professional experience in international business for a period of 12
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years, which is not a proper qualification for appointment of a person as member. Pointing out this defect in the Constitution of Commission, Mr. YKJ, against whom the commission gave a decision, wants to invalidate the proceedings of the commission. Examine with reference to the provisions of the Competition Act, 2002 whether Mr. YKJ will succeed. [CA (Final, May 2007, Nov. 2006] Inquiry into certain agreements and dominant position of enterprise. Sec.19 Grounds of The Commission may inquire into any alleged contravention of the provisions contained in section 3 (1) or section 4(1) either on its own motion or on:— Inquiry (a)receipt of any information, in such manner and accompanied by such fee as may be determined by regulations, from any person, consumer or their associations or trade association; or (b) a reference made to it by the Central Government or a State Government or a statutory authority Factors to The Commission shall, while determining whether an agreement has an appreciable adverse effect on competition under section 3, have due regard to all or any of the be following factors, namely:— considered (a) creation of barriers to new entrants in the market; To inquire appreciable (b) driving existing competitors out of the market; adverse (c) foreclosure of competition by hindering entry into the market; effect (d) accrual of benefits to consumers; (e) improvements in production or distribution of goods or provision of services; or (f) Promotion of technical, scientific and economic development by means of production or distribution of goods or provision of services. Factors to The Commission shall, while inquiring whether an enterprise enjoys a dominant position or not under section 4, have due regard to all or any of the following factors, be considered namely:— (a) market share of the enterprise; To inquire (b) size and resources of the enterprise; dominant (c) size and importance of the competitors; position (d) economic power of the enterprise including commercial advantages over competitors; For determining whether a market constitutes a "relevant market" for the purposes relevant of this Act, the Commission shall have due regard to the "relevant geographic market market" and "relevant product market". Factors to The Commission shall, while determining the "relevant geographic market", have due regard to all or any of the following factors, namely:— be (a) regulatory trade barriers; considered (b) local specification requirements; To inquire (c) national procurement policies; relevant (d) adequate distribution facilities;
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transport costs; language; consumer preferences; need for secure, regular supplies or rapid after-sales services.



Factors to (7) The Commission shall, while determining the "relevant product market", have be due regard to all or any of the following factors, namely:— considered (a) physical characteristics or end-use of goods; To inquire (b) price of goods or service; relevant (c) consumer preferences; product (d) exclusion of in-house production; market (e) existence of specialised producers; (f) classification of industrial products Q The Competition Commission of India has received a complaint that XYZ company has been abusing its dominant position in the food processing industry. Explain briefly the factors that will be considered by the commission to ascertain whether XYZ company enjoys a dominant position in the industry. Reference Reference by Commission Sec.21A Reference by statutory authority. Sec.21. Where in the course of a proceeding ƒ Where in the course of a proceeding before the before any statutory authority an issue is raised Commission an issue is raised by any party that by any party that any decision which such any decision which, the Commission has taken statutory authority has taken or proposes to during such proceeding or proposes to take, is take, is or would be, contrary to any of the or would be contrary to any provision of this provisions of this Act, then such statutory Act whose implementation is entrusted to a authority may make a reference in respect of statutory authority, then the Commission may such issue to the Commission. make a reference in respect of such issue to the On receipt of a reference , the statutory authority. Commission shall give its opinion, within 60 days of receipt of such reference, to such ƒ On receipt of a reference under sub-section (1), the statutory authority shall give its opinion, statutory authority which shall consider the within sixty days of receipt of such reference, to opinion of the Commission and thereafter, give the Commission which shall consider the its findings recording reasons therefore on the opinion of the statutory authority, and issues referred to in the said opinion. thereafter give its findings recording reasons therefore on the issues referred to in the said opinion. Orders by Commission after inquiry into agreements or abuse of dominant position Sec.27 Where after inquiry the Commission finds that any agreement referred to in section 3 or action of an enterprise in a dominant position, is in contravention of section 3 or section 4, as the case may be, it may pass all or any of the following orders, namely:—
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(a) direct any enterprise, involved in such agreement, or abuse of dominant position, to discontinue and not to re-enter such agreement or discontinue such abuse of dominant position, as the case may be; (b) impose such penalty, as it may deem fit which shall be not more than ten per cent of the average of the turnover for the last three preceding financial years, upon each of such person or enterprises which are parties to such agreements or abuse: Provided that in case any agreement referred to in section 3 has been entered into by a cartel, the Commission may impose upon each producer, seller, distributor, trader or service provider included in that cartel, a penalty of up to three times of its profit for each year of the continuance of such agreement or ten per cent of its turnover for each year of the continuance of such agreement, whichever is higher; (c) direct that the agreements shall stand modified.; (d) direct the enterprises concerned to abide by such other orders as the Commission may pass and comply with the directions, including payment of costs, if any; (e) pass such other order or issue such directions as it may deem fit: Provided that while passing orders under this section, if the Commission comes to a finding, that an enterprise in contravention to section 3 or section 4 of the Act is a member of a group, and other members of such a group are also responsible for, or have contributed to, such a contravention, then it may pass orders, under this section, against such members of the group Division of enterprise enjoing dominant position. Sec. 28 (1) The Commission may, notwithstanding anything contained in any other law for the time being in force, by order in writing, direct division of an enterprise enjoying dominant position to ensure that such enterprise does not abuse its dominant position. (2) In particular, and without prejudice to the generality of the foregoing powers, the order referred to in sub-section (1) may provide for all or any of the following matters, namely:— ♦ the transfer or vesting of property, rights, liabilities or obligations; ♦ the adjustment of contracts either by discharge or reduction of any liability or obligation or otherwise; ♦ the creation, allotment, surrender or cancellation of any shares, stocks or securities; ♦ the formation or winding up of an enterprise or the amendment of the memorandum of association or articles of association or any other instruments regulating the business of any enterprise; Officer of a company can not claim any compensation (3) Notwithstanding anything contained in any other law for the time being in force or in any contract or in any memorandum or articles of association, an officer of a company who ceases to hold
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office as such in consequence of the division of an enterprise shall not be entitled to claim any compensation for such cesser. Acts taking place outside India but having an effect on competition in India.



Sec. 32.



The Commission shall, notwithstanding that,— (a) (b) (c) (d) (e) (f)



an agreement referred to in section 3 has been entered into outside India; or any party to such agreement is outside India; or any enterprise abusing the dominant position is outside India; or a combination has taken place outside India; or any party to combination is outside India; or any other matter or practice or action arising out of such agreement or dominant position or combination is outside India,



have power to inquire [in accordance with the provisions contained in sections 19, 20, 26, 29 and 30 of the Act,] into such agreement or abuse of dominant position or combination if such agreement or dominant position or combination has, or is likely to have, an appreciable adverse effect on competition in the relevant market in India [and pass such orders as it may deem fit in accordance with the provisions of this Act]. Power to issue interim orders.



Sec. 33.



Where during an inquiry, the Commission is satisfied that an act in contravention of section 3(1) or section 4(1) or section 6 has been committed and continues to be committed or that such act is about to be committed, the Commission may, by order, temporarily restrain any party from carrying on such act until the conclusion of such inquiry or until further orders, without giving notice to such party, where it deems it necessary. Appearance before Commission



Sec. 35



A person or an enterprise or the Director General may either appear in person or authorise one or more chartered accountants or company secretaries or cost accountants or legal practitioners or any of his or its officers to present his or its case before the Commission. Power of Commission to regulate its own procedure.



Sec. 36



(1) In the discharge of its functions, the Commission shall be guided by the principles of natural justice and, subject to the other provisions of this Act and of any rules made by the Central Government, the Commission shall have the powers to regulate its own procedure. (2) The Commission shall have, for the purposes of discharging its functions under this Act, the same powers as are vested in Civil Court under the Code of Civil Procedure, 1908, while trying a suit, in respect of the following matters, namely:— (a) summoning and enforcing the attendance of any person and examining him on oath; (b) requiring the discovery and production of documents; (c) receiving evidence on affidavit;
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(d) issuing commissions for the examination of witnesses or documents; (3) The Commission may call upon such experts, from the fields of economics, commerce, accountancy, international trade or from any other discipline as it deems necessary, to assist the Commission in the conduct of any inquiry by it. Q In a proceeding before the Competition Commission of India involving two pharmaceutical companies, the plaintiff requested the presiding officer to call upon the services of experts from the pharmaceutical sector to determine' the truth of the allegations leveled by it against the respondent. The respondent opposed the request on the ground that such action can not be taken by the Competition Commission. You are required to state with reference to the provisions of the Competition Act, 2002, whether the contention of the respondent is tenable. Rectification of orders. Sec. 38 (1) With a view to rectifying any mistake apparent from the record, the Commission may amend any order passed by it under the provisions of this Act. Execution of orders of Commission imposing monetary penalty. Sec. 39 (1) If a person fails to pay any monetary penalty imposed on him under this Act, the Commission shall proceed to recover such penalty in such manner as may be specified by the regulations. (2) In a case where the Commission is of the opinion that it would be expedient to recover the penalty imposed under this Act in accordance with the provisions of the Income-tax Act, 1961, it may make a reference to this effect to the concerned income-tax authority under that Act for recovery of the penalty as tax due under the said Act. Director General to investigate contraventions. Sec. 41 (1) The Director General shall, when so directed by the Commission, assist the Commission in investigating into any contravention of the provisions of this Act or any rules or regulations made thereunder. (2) The Director General shall have all the powers as are conferred upon the Commission under subsection (2) of section 36. (3) Without prejudice to the provisions of sub-section (2), sections 240 and 240A of the Companies Act, 1956, so far as may be, shall apply to an investigation made by the Director General or any other person investigating under his authority, as they apply to an inspector appointed under that Act. Contravention of orders of Commission. Sec. 42 (1) The Commission may cause an inquiry to be made into compliance of its orders or directions made in exercise of its powers under the Act. (2) If any person, without reasonable cause, fails to comply with the orders or directions of the Commission issued under sections 27, 28, 31, 32, 33, 42A and 43A of the Act, he shall be punishable with fine which may extend to rupees one lakh for each day during which such noncompliance occurs, subject to a maximum of rupees ten crore, as the Commission may determine.
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(3) If any person does not comply with the orders or directions issued, or fails to pay the fine imposed under sub-section (2), he shall, without prejudice to any proceeding under section 39, be punishable with imprisonment for a term which may extend to three years, or with fine which may extend to rupees twenty-five crore, or with both, as the Chief Metropolitan Magistrate, Delhi may deem fit: Provided that the Chief Metropolitan Magistrate, Delhi shall not take cognizance of any offence under this section save on a complaint filed by the Commission or any of its officers authorised by it. Compensation in case of contravention of orders of Commission. Sec. 42A Without prejudice to the provisions of this Act, any person may make an application to the Appellate Tribunal for an order for the recovery of compensation from any enterprise for any loss or damage shown to have been suffered, by such person as a result of the said enterprise violating directions issued by the Commission or contravening, without any reasonable ground, any decision or order of the Commission issued under sections 27, 28, 31, 32 and 33 or any condition or restriction subject to which any approval, sanction, direction or exemption in relation to any matter has been accorded given, made or granted under this Act or delaying in carrying out such orders or directions of the Commission. Penalty for failure to comply with directions of Commission. Sec. 43 If any person fails to comply, without reasonable cause, with a direction given by— (a) the Commission section 36(2) and (4); or (b) the Director General while exercising powers referred to in Section 41. such person shall be punishable with fine which may extend to rupees one lakh for each day during which such failure continues subject to a maximum of rupees one crore, as may be determined by the Commission. Competition advocacy. Sec. 49. The Central Government may, in formulating a policy on competition (including CG seeks the review of laws related to competition) or on any other matter, and a State opinion from Government may, in formulating a policy on competition or on any other matter, commission. as the case may be, make a reference to the Commission for its opinion on possible effect of such policy on competition and on the receipt of such a reference, the Commission shall, within 60 days of making such reference, give its opinion to the Central Government, or the State Government, as the case may be, which may thereafter take further action as it deems fit. The opinion given by the Commission shall not be binding upon the Central Binding effect Government or the State Government, as the case may be, in formulating such of opinion. policy. Appellate Tribunal.
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The Central Government shall, by notification, establish an Appellate Tribunal to be known as Competition Appellate Tribunal,— (a) to hear and dispose of appeals against any direction issued or decision made or order passed by the Commission. (b) to adjudicate on claim for compensation that may arise from the findings of the Commission



(1) The person, aggrieved by any direction, decision or order of Commission may Appeal to prefer an appeal to the Appellate Tribunal. Appellate (2) Every appeal shall be filed within a period of 60 days from the date on which Tribunal Sec. a copy of the direction or decision or order made by the Commission is 53B received by the Central Government or the State Government or a local authority or enterprise or any person referred to in that sub-section and it shall be in such form and be accompanied by such fee as may be prescribed: Provided that the Appellate Tribunal may entertain an appeal after the expiry of the said period of 60 days if it is satisfied that there was sufficient cause for not filing it within that period. Execution of Every order made by the Appellate Tribunal shall be enforced by it in the same orders Sec. manner as if it were a decree made by a court in a suit pending therein. 53P Contravention Without prejudice to the provisions of this Act, if any person contravenes without of orders. any reasonable ground, any order of the Appellate Tribunal, he shall be liable for a Sec. 53-Q penalty of not exceeding rupees 1 crore or imprisonment for a term upto 3 years or with both as the Chief Metropolitan Magistrate, Delhi may deem fit:
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Poly Ltd., (hereinafter referred to as 'Seller'), manufacturer of footwear i. Exclusive entered into an agreement with City Traders (hereinafter referred to as supply 'Purchaser'), for the sale of its products. The agreement includes, among agreement. others, the following clauses: ii. Exclusive (i) That the Purchaser shall not deal with goods, products, articles, by distribution whatever name called, manufactured by any person other than the agreement. Seller. iii. Not a (ii) That the Purchaser shall not sell the goods manufactured by the Seller Resale price outside the municipal limits of the city of Secunderabad. maintenance. (iii) That the Purchaser shall sell the goods manufactured by the Seller at the price as embossed on the price label of the footwear. However, the purchaser is allowed to sale the footwear at prices lower than those embossed on the price label. You are required to examine with relevant provisions of the Competition Act 2002, the validity of the above clauses. Section 3(1) prohibits entering into any agreement in respect of production, supply, distribution, storage, acquisition or control of goods or provision of services, which causes or is likely to cause an appreciable adverse effect on competition within India. Any such agreement, if made, shall be void. Mr. Raj Behari retired as a Member of Competition Commission of India Refer Sec .12 (CCI) on 31st October, 2008. He was offered the post of Chief Executive in LSD Ltd. which was earlier a party in the proceedings before ca. Can he join the company with effect from 1st November, 2009? What will be the position if Mr. Raj Behari joins Oil & Natural Gas Commission Ltd., a Government Company with effect from 1st April, 2009? ONGC was also earlier a party in the proceedings. Mr. MKP was a member of the Competition Commission of India. He Refer Sec .12 ceased to be such member on 31st March, 2005. Thereafter, he was offered the post of Executive Director with appropriate remuneration and perquisites in the following organisations to join his duties on and from 1st July, 2005: (i) HLL Ltd., a private sector public limited company, whose case was disposed off by the Competition Commission under the provisions of the Competition Act, 2002 in the month of February, 2005. (ii) Life Insurance Corporation of India. You are required to state with relevant provisions of the Competition Act, 2002 the option available to Mr. MKP in respect of accepting the above offers. A Hon'ble Justice Mr. HCJ, a retired High Court Judge, attained the age of Refer Sec .9 61 years on 31st December, 2004. The Central Government appointed him and 10. as he Chairperson of the Competition Commission of India with effect from 1st January, 2005. You are required to state, with reference to the provisions of the Competition Act, 2002, the term for which he may be
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appointed as Chairperson of the Competition Commission of India. Whether he can be reappointed as such and till when he can remain as Chairperson of the Competition Commission of India?, May 2007 Ans. Refer Sec .9 and 10. The Central Government on the recommendation of selection committee Refer Sec .9 appoints Mr. RKP aged 56 years as Member of the Competition and 10. Commission of India to be effective from 1st January. 2009. State with reference to the provisions of Competition Act, 2002 the term for which he will be appointed and whether he can be reappointed as such and also if he resigns after two years whether the vacancy can be tilled up by the Chairman of the commission. You are further required to mention the composition of the selection committee on whose recommendation the Central Government appoints the Chairman and other members of the Competition Commission of India. An understanding has been reached among the manufacturers of cement to Yes, sec.2(b) control the price of cement, but the understanding is not in writing and it is also not intended to be enforced by legal proceedings. Examine whether the above understanding can be considered as an 'agreement' within the meaning of Section 2(b) of the Competition Act, 2002 An arrangement has been made among the Cotton producers that the cotton Yes, sec.2(b) produced by them will not be sold to mills below a certain price. The arrangement was in writing but it was not intended to be enforced by legal proceeding. Examine whether the above arrangement can be considered as an agreement within the meaning of section 2(b) of the Competition Act, 2002. Examine with reference to the relevant provisions of the Competition Act, Yes, 2002 whether a person purchasing goods not for personal use, but for resale Refer Sec.2(f) can be considered as a 'consumer'.



9. May 2006.



Examine with reference to the relevant provisions of the Competition Act, Yes, 2002 whether Government department supplying water for irrigation to the Refer Sec.2(h) agriculturists after levying charges for water supplied (and not a water tax) can be considered as an 'enterprise'



10. Nov. 2006.



XYZ LTD. made an initial public offer of certain number of equity shares .Examine whether these shares can be consider as goods under the competition Act, 2002 before allotment. Bombay Textiles Limited and Gujarat Textiles Limited marketing there products in India proposed to to be amalgamated. The enterprise created as a result of the said amalgamation will have assets of value of 300 crore and turnover of Rs.1000 crore. Examine whether proposed amalgamation attracts the provisions of Competition Act, 2002 The Truck Manufacturing company proposes to enter into distributorship agreements requiring the dealers not to sell trucks of other manufacturers and also not to sell trucks outside the territory assigned to them. Examine



11. May 2013.



12. Nov. 2013 4



Refer Sec.5



Exclusive distribution agreement.



And
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with reference to the provisions of the competition Act, 2002 whether the Exclusive proposed agreement will be considered as Anti-competitive Agreements distribution and void in case the company entered into such agreement. agreement. Refer Sec.3



13. June MNO Tyres Limited is in the Business of manufacture of automatic tyres Refer Sec.4 for the last one year. To increase its market share, the company has decided 2014 to reduce the price of tyres. The cost structure of the passenger car tyre is as under: (i) Cost of Production Rs.5,000/(ii) Selling Price Rs. 6000/The company started selling tyres @ Rs. 5200 per Tyre and manufacturers made a complaint to competition commission of India station that MNO Tyres Limited is a guilty of predatory pricing having the effect of reducing the competition or eliminating the competition. Advice MNO Tyres Limited as the meaning of predatory pricing and whether the company can said to have indulged in the said practice having regard to the competition Act, 2002.



Interpretation of Statutes



N.K.Singh.



Interpretation of Statutes



6.1



Coverage approx 6 to 8 marks.



Statute ---Statute means a 'the written will of the legislature'. A Statute is a law established by the act of legislative power, i. e., an Act of legislature. Law ---Law includes any ordinance, order, bye-law, rule, regulation, notification, custom or usage having the force of law [Article 13(3)(a) of the Constitution]. Interpretation ----Interpretation is the process of ascertaining the true meaning of the words used in a Statute OBJECT OF INTERPRETATION



Laws made by competent legislative bodies, are drafted by legal experts and it is expected that the language used will leave little opportunity for interpretation or construction. But the experience of all those who have to apply the Law, is quite different. if all the words used in various Acts were clear the Courts would not be crowded with cases regarding the right interpretation of law. The reality, however, is that Courts and lawyers are busy in describing the meanings of confusing words. This has led to the development of certain rules of interpretation or construction.



INTERPRETATION AND CONSTRUCTION By interpretation or construction means the process by which the Courts seek to ascertain the meaning of the Legislature in which it is expressed. Generally interpretation and construction are used as synonymous terms. INTERPRETATION CONSTRUCTION The object of all interpretation of a written Construction on the other hand is the document is to discover the intention of the author. drawing of conclusions, i.e. conclusions which are in the spirit though not in the letter of the law Some of The Important Rules of Interpretation Which Are Used By our Courts Are As Follows: Primary Rules a. Rule of Literal Construction/Grammatical construction Rule /Cardinal Rule of Interpretation/ Adherence to plain grammatical meaning



Secondary Rule a) Contemporanea expositio est optima et fortissima lege .
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b. Rule of Reasonable Construction/ Golden Rule /of interpretation. c. The Mischief Rule or Heydon's Rule or Rule of Purposive construction or Rule of Beneficial construction d. Rule of Harmonious Construction e. Rule of Ejusdem Generis f. Rule of exceptional construction



6.2 b) Noscitur a sociis



Rule of Literal Construction / Grammatical construction Rule / Cardinal Rule of Interpretation' Adherence to plain grammatical meaning. When This rule is valid if, language used in a statute is plain and there is nothing to Applicability imply that the words or the language has been used in a special sense ? different from their ordinary grammatical sense. According to this rule, the word, phrases and sentences of a statute are ordinarily to be understood in their natural, ordinary or popular and grammatical meaning unless such a construction leads to an absurdity or Non the content or object of the statute suggests a different meaning. applicability The following points must be considered while applying this rule of interpretation:----The interpretation or construction should not only be according to the Context not to be mere ordinary general meaning of the words, but according to the ignored. ordinary meaning of the words as applied to the subject matter with regard to which they are used. It is to be assumed that the words and phrases of technical legislation are Scientific and technical language in used in their technical meaning if they have acquired one, and otherwise in their ordinary meaning. a statute The phrases and sentences are to be construed according to the rules of Rules of grammar grammar. It is a presumption to the general rule of literal construction that nothing Omission not to be is to be added to or taken form a statute unless there are adequate grounds inferred to justify the inference that the legislature intended something, which it omitted to express. A construction which would leave without effect any part of the language Every word in a of a statute, will normally be rejected. statute to be given a meaning Rule of Reasonable Construction:--Golden Rule of interpretation. Broader interpretation if narrower interpretation fails to achieve purpose - (Ut Res Magis Valeat Quam Pareat).
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Where literal interpretation fails to achieve main purpose of Law. When this rule Where ordinary meaning is not clear. is Applicable? According to this rule: ----------depart from The words of statute must be constructed so as to give a sensible meaning to them. the dictionary A provision of law cannot be so interpreted as to break it entirely from common sense, every word or expression used in an Act should receive a fair meaning. meaning In following this principle the Courts can depart from the dictionary meaning of a word and give it a meaning, which will advance the remedy and suppress the mischief. If the choice is between narrower interpretation and broader interpretation, and if broader the narrower interpretation would fail to achieve the main purpose of the construction legislation, then such construction, which would reduce the legislation to useless, should be avoided. In such a case, the broader construction should be accepted based on the view that the Legislature would legislate only for the purpose of bringing about any effective results. A construction can be adopted in accordance with the policy and object of the Purpose policy object statute. or sprite of If the letter of law is not clear, interpretation must be according to the purpose policy object or sprite of law. law.



1. QUESSTION Explain the principles of grammatical interpretation vis-a-vis logical interpretation especially in the context that the duty of the Court is to administer the law as it stands and not to find out whether the law is just or reasonable. [C.A (Final), Nov. 2006] Ans. There are two way of Interpretation, it may be either grammatical or logical i.e Rule of literal interpretation and Rule if Reasonable Interpretation. Grammatical interpretation does not go beyond the letter of the law. It concerns itself exclusively with the verbal expression of law. It is a prime task for the person to first examine the language of the Statute and to see what is its natural meaning, which is not influenced by any considerations derived from the previous state of the law. Grammatical Construction avoids additions or substitution of words. Grammatical Construction concentrates only on plain meaning of Law. If there is no doubt in the words used, it means that the language used provides the true intention of the Parliament and there is no need to see anywhere else to discover the true intention and meaning of the words used. Logical interpretation gives more suitable evidence of the true intention of the legislature. If the letter of the law (i.e., litera legis) is not clear the interpretation must be according to the purpose, policy, object and spirit of the law (i.e., ratio legis). If there are two possible constructions of a statutory provision, first only based on the rules of grammar, and the other a Logical Construction, the Court may prefer the Logical Construction. Example ---Article 14 of the Constitution provides that “the State shall not deny to any person equality before law or the equal protection of the laws within the territory of India.”
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The expression “equality before law and equal protection of the laws are two different concept. The first part “equality before law” is a declaration of equality of all persons within the territory of India implying the absence of any special privilege in favour of any person. In other words, it provides that everyone is equal before law and that no one can clam special privileges and that all clauses are equality subjected to the ordinary law of the land. But equality before law allows to legislator to make classification and then implement equal law.



2.Question--Explain the rule of 'Reasonable construction' while interpreting the statutes. How would you reconcile in case one part of the executed lease deed is in conflict with the other part? Mischief Rule or Haydon’s Rule or Rule of Purposive construction or Rule of Beneficial construction Suppress mischief and advance remedy When this Rule is applicable.



when a word is capable of bearing two or more construction, Where comprehensive meaning is required, e.g. Where literal interpretation fails to achieve the main purpose of Law.



Origin of the Rule. How to apply.



This rule was laid down in Heydon's case in the year 1584 It was held by the court, for sure and true interpretation of all statues in general, four things are to be considered. What was the common law before the making of the Act? What was the mischief and defect for which the common law did not provide? What remedy the parliament had resolved and appointed to cure the disease of the Common Law. What was true reason of the remedy?



When this Rule is Where the words used in a Statute are clear, i.e., there is no ambiguity. not Applicable.



Rule of Harmonious Construction: Harmonious construction is applicable if there is a inconsistency between two or more provisions. The inconsistency may beBetween two or more Provisions of a Statute or Between two or more Provisions of different Statutes. or Within a section According to this rule, a statute must be read as a whole one provision of the Act should be constructed with reference to other provisions
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Where two provisions of a statute cannot be reconciled with each other, possible, effect should be given to both. The provision of the one section cannot be used to defeat those of another unless it is impossible to effect reconciliation between them . It should not be assumed that "Parliament had given with one hand what it took away with another". Method of making Harmonious Construction. Step-1 An effort must be made to give full effect to all conflicting provisions.



Step-2



If it is not possible to give full effect to all the conflicting provisions, they should be so interpreted partial effect must be given to all the conflicting provisions.



Rule of Ejusdem Generis The literal meaning of the phrase 'ejusdem generis' is "of the same kind or species". This rule can be formed as: Rule--1 In an enumeration of different subjects in an Act, general words following specific words may be construed with reference to the antecedents matters, and the construction may be narrowed down by treating them as applying to things of the same kind as those previously mentioned unless of course, there is something to show that a wide sense was intended. Rule--2 If the particular words exhaust the whole genus, then the general words are construed as embracing a larger genus. In order to apply the rule, the following conditions must exist: The statute contains an enumeration by specific words, The members of the enumeration constitute a class, The class is not exhausted by the enumeration, A general term follows the enumeration There is a distinct genus which comprises more than one species and There is no intent that the general term given a boarder meaning than the doctrine requires.
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Where a Statute uses the words 'such as oxen, goat, cows, buffaloes, sheep, horses, etc. the word 'etc.' cannot include wild animals like lion and tiger. Also, all domestic animals would not be covered. Where a Statute prohibited importation of 'arms, ammunition, or gun powder or any other goods' the words 'any other goods' would include goods similar to 'arms, ammunition, or gun powder' only. Q.5,.Explain the Ejusdem generis doctrine as applied in the interpretation of statutes.( 6 marks) Q.6. Explain clearly the rule of 'Ejusdem generis' as applicable in the interpretation of statutes do the courts have a discretionary power to apply the rules in a given situation? (6 marks) Rule of Exceptional Construction The rule of exceptional construction may be considered under the following heads:



Common Sense Rule Construction of words 'and' and 'or' Construction of word 'may', Construction of word 'shall' or 'must' Distinction between directory and mandatory provision Judging a provision as mandatory or directory Common Sense Rule Full effect must be given to every word contained in a Statute. However, words in a Statute may be eliminated if no sensible meaning can be drawn. Where certain words are capable of only one interpretation but that interpretation would defeat the real object of an enactment, such words may be eliminated. Construction of words 'and' and 'or' if two provisions are separated by the conjunction 'and', requirements of both the provisions should be satisfied . if two clauses are separated by the word 'or', satisfying the requirements of any of the two clauses would be sufficient. Usually, the words 'and' and 'or' are given their ordinary meaning. However these words may be read as vice-versa to give effect to the manifest intention of the legislature, i.e., where the literal reading of these words results in absurd results. Construction of the word 'may' 'may' has Directory force



a The word 'may' is generally construed to have a directory force only .
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'may' has a The word 'may' has a mandatory force in the following cases: Where the subject involves a discretion coupled with an obligation, i.e., mandatory force when a power is given, there is duty to discharge the obligation. Where a remedy will be advanced and mischief will be suppressed. Where the word 'may' has been used in the Statute as a matter of pure conventional courtesy. Where giving a directory significance to the word 'may' will defeat the, very object of the Act or cause material danger to the public or result in denial of benefit to the public . e.g. Sec.252 of the companies Act 1956 uses the world may for the appointment of small shareholder Director but the provision has got a mandatory compliance. Construction of the word 'shall' or 'must' The word 'shall' is generally construed to have a mandatory force only . Shall has a mandatory force Shall has a The word 'shall' has directory force in the following cases.------Directory force where it has been used against the Government, unless a contrary intention is manifest. where the intention of the legislature so demands; or where giving it a mandatory interpretation would result in absurd results. Distinction between directory and mandatory provision Nature of A mandatory provision prescribes substantive conditions which must be strictly Compliance observed. A directory provision prescribes technical conditions. A substantial required. compliance of a directory provision is sufficient unless it results in loss or prejudice to the other party. Consequences of noncompliance



The lapse of a mandatory provision cannot be condoned. It must be obeyed in its letter and spirit. The technicalities of a directory provision should normally be followed, but lapse in strict compliance of the procedure is not viewed seriously.



How to judge a provision is whether mandatory or Directory Mandatory. Prohibitory provisions provision is mandatory.



Directory. imply



that



the



If no public policy is involved, the procedure is treated only as directory.



If the non-compliance of a provision results in penalty, it implies mandatory intention.



If the non-compliance of a provision does not results in penalty, it implies provision is
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If a provision gives a power coupled with a duty, it is mandatory in nature.



6.8 directory in nature.



Provisions enacted to prevent fraud and mischief are held as mandatory. Q. 7.The word 'may' does not mean 'must' or 'shall', yet the word 'may' under certain circumstances mean 'shall' ", Discuss the statement in the context of the 'Interpretation of Statutes' and point out the importance of distinction between 'mandatory' and 'directory' provisions, (7 marks) Contemporanea expositio est optima et fortissima lege ………... Contemporaneous exposition is the best The rule literally means that a contemporaneous exposition is the best and strongest in law. It is said that the best exposition of a statute or any other document is that which it has received from contemporary authority. The language of a statute must be understood in the sense in which it was understood when it was passed. Those who lived at or near the time when the statue was passed may reasonably be supposed to be better acquainted than their descendants with the circumstance to which it had relation as well as the sense then attached to legislative expressions . The principle of contemporanea expositio is not applicable to a modem statute . Noscitur a sociis Words take colour from each other. The rule literally means that 'a word is known by its associates'. It is a legitimate rule of construction to construe words in a statute with reference to words found in immediate connection with them. Where two or more words inclined of similar meaning are coupled together, they are understood in their related sense. They take their colour from each other, that is, the more general is restricted to a sense analogous to the less general. It is only where the intention of the Legislator in associating wider words with words of narrower significance is doubtful, in that case this rule of construction can be usefully applied It is also a fundamental rule of construction that the same words bear the same meaning in the same statute. But this rule will not apply when the context expressly excludes particular meaning;
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 when there is sufficient reason to construe word in one part of a statute in a different sense from that which it bears in another part of the statute;  where it would cause injustice or absurdity;  where different circumstances are being dealt with; and  where the words are used in different context. INTERNAL AND EXTERNAL AIDS OF INTERPRETATION Internal aids Title



Almost all modern Acts have both a long and a short title. The long title is set out at the head of the act and gives a fairly full description of the general purpose, object and scope of the Act. The short title of an Act, frequently referred to as the statutory nickname .It is simply for simplicity of reference to that Act. It obviates the necessity of always referring to the Act under its full and descriptive title. Its object is identification and not description. The short title is generally not taken into account while construing a statute.



Preamble.



The preamble of an Act expresses the scope, object and purpose of the Act. It is more comprehensive than the long title. It may recite the purpose and cause of making the statute, the evils sought to be remedied or the doubts which may be intended to be Settled. Regarding the importance and utility of the preamble in construing an Act, it has been held by the Supreme Court in Burraur Coal Co. v. Union of India, that "it is one of the cardinal principle construction that where the language of an Act is clear, the preamble be disregarded though, where the object or meaning of an enactment not clear, the preamble may be resorted to explain it."



Headings.



The headings prefixed to sections are regarded as preambles to those sections, e.g., in the CONSTITUTION OF INDIA, Part 11 talks of Citizenship, Part III of Fundamental Rights, Part XIII of Freedom Trade and Commerce. The headings can be used in construing the provision of an Act.



Marginal notes



Marginal notes are often found printed at the side of sections in an Act. They purport to summaries the effect of the sections and have sometimes been used as an aid to construction. But the weight of authorities is to the effect that they are not parts of the statute and so should not be considered. It has been held by the Supreme Court that there can be no justification for restricting a section by the marginal note. The marginal note cannot certainly control the meaning of the body of the section if the language employed therein clear and unambiguous.
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Interpretation clauses or the definition clause are found in almost all Acts. The definition sections contain definition of certain words and expressions which are used in the same statute in the latter part. The definition sections facilitate in finding the meaning of and the context in which the particular words defined have been used. They also avoid the necessity of frequent repetitions in describing the subject-matter to which the words or expressions so defined intended to apply. The purpose of the definition sections is either to give the definition of words in a way Restrictive(Exhaustive) of their ordinary meaning or extensive(inclusive) of their ordinary meaning . Means.



Wherever the word 'means' is used to define a word, the definition Prima facie restrictive and exhaustive



Includes.



Wherever the word 'includes' is used to define a word, the definition is prima facie extensive



Means and Further if the words 'means and includes' are used together, it is includes. indicative that the definition is exhaustive 'to apply to if the words 'to apply to and include' are used, the definition is extensive. and include' Deemed include



to In some cases a legal fiction is created and a word is deemed to mean something which it actually does not, in its ordinary sense. The words used in such definitions are 'is deemed to include'. This is obviously an inclusive definition because the legal fiction will embrace only that area to which it is made to extend.



Unless the definition generally governs whenever that word is used in the Act. But where the context makes the definition given in" the context interpretation clause inapplicable, the defined word used in the body otherwise of the statute may have to be given a different meaning. requires Provisos.



When the Legislature wants to carve out some portion from the subject matter of a section in an enactment, it adds a clause which called a proviso to the main provision. The normal function of a proviso is to except something out of the enactment.



Illustrations.



Illustrations are examples appended to a section forming part of the statute.



Explanations.



An explanation is at times appended to a section explain the meaning of some words contained in the section.



Schedules.



Schedules appended to a statute form part of it. They are added towards the end and their use is made to avoid encumbering the section, in the statute with matters of excessive detail. They often contain details forms for working out the policy underlying the sections of the Act. Occasionally they contain such rules and forms
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which can be suitably amended to suit local or changing conditions by a process simpler than the one required for amending other parts of the statute.



Q. How will you interpret the definitions in a statute if the following words are used in the definition:(a) means (b) and includes (c) denotes. (6 marks) External Aids for interpretation--------Object and Reasons



Objects and reasons serve as a good guide as to the intentions of the legislature with respect to introduction of a legislation. These can be found in the Bill as well as in the speech of the mover of the Bill. Thus, the Bill and speech of the mover of the Bill are good external aids to interpretation of a statute.



Report of Expert Often an Expert Committee or Joint Parliamentary Committee examines the provisions of the proposed legislation. Parliament takes these aids in forming a Committees legislation. There is no reason why Court should not take their support as main intention of construction of statute is to find real intention of legislation. Legislative History



Legislative History of a provision can be used in interpretation



Subsequent amendments to Act



Sometimes, an Act is amended by legislature to remove ambiguity and make the intention of legislature clear. In such a case, later amendment can be termed as 'Declaratory Act' and can be used to interpret the provision even pertaining to period prior to the amendment.



Use Dictionaries



Other Aids



of When a word is not defined in the Act itself, it is permissible to refer to dictionaries to find out the general sense in which that word is understood in common parlance. However, in selecting one of the various meanings of a word, regard must always be had to the context, as it is a fundamental rule that the meaning of word and expressions used in the Act must take their colour from the context in which they appear.



External Other External Aids include parliamentary debates and constituent assembly debates.



Q.8. In what way are the following helpful in the interpretation of a statutes:A. Definitional sections as an internal aid. B. Usage as an external Aid. (6 marks ) Q.9. In what way can the following be of help in interpreting a statute:(i) The 'Preamble' to an Act; (ii) The 'Marginal Notes' appended to a section of the Act?
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Q.10. How far are (i) title, (ii) preamble and (iii) marginal notes in an enactment helpful the interpreting any of the parts of an enactment? (6 marks) Interpretation of the word notwithstanding. i.e 'non obstante clause Notwithstanding anything contained in this ACT



Notwithstanding anything Notwithstanding anything contained in any forgoing contained in any other Law provision. for the time being in force.



Override only the forgoing Override entire Law, e.g., Override entire Act. e.g. section provision. e.g., section section 49(3) of FEMA. 265 of the Companies Act. 192A of the Companies Act. Interpretation of the word without prejudice 'without prejudice to the generality of the 'without prejudice to the provisions of provision section An expression containing the words 'without prejudice to the generality of the provision...' indicates that anything containing in the 'provision following such words is not intended to cut down the generality of the meaning of the preceding provision.



An expression containing the words 'without prejudice to the provisions of section...' means that the expression shall not affect anything done in pursuance of the section which follows such words.



Meaning of the term 'subject to' A provision containing the word 'subject to' gives an overriding effect to the other provision, it means other shall prevail over other provision in case of any inconsistency. Thus, the effect of a provision containing the word 'notwithstanding' is opposite to a provision containing the words 'subject to'. For example, section 152 of the Companies Act, 2013 reads as - "In default of and subject to any regulations in the articles of a company, subscribers of the memorandum who are individuals, shall be deemed to be the directors of the company, until the directors are duly appointed in accordance with section 255." The effect of section 254 is that, the effect shall be given to the articles of a company. Only when the articles are silent, the subscribers to the memorandum who are individuals, shall be deemed to be the directors of the company. Question.11. In the Companies Act, 2013 and in FEMA, 1999, there are several provisions which start with the words "without prejudice" and "notwithstanding". Explain (in not more than 10 lines each the nature and significance thereof, applying the principles of statutory interpretation. (6 marks)
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Rules of Interpretation of Deeds and Documents. IT is inexpedient to construe the terms of one deed by reference to the terms of another. Further, it is well established that the same word cannot have two different meanings in the same document, unless the context compels the adoption of such a rule. The Golden Rule is to ascertain the intention of the parties to the instrument after considering words in the document OR deed concerned in their ordinary sense. For this the relevant portions of the document have to be considered as a whole. The circumstances in which the particular words had been used have also to be taken into account. Very often, the status and training of the parties using the words have also to be taken into account as the same words may be used by an ordinary person in one sense and by a trained person or a specialist in another sense. It may happen that the same word understood in one sense will give effect to all clauses in the deed in another sense might render one or more of the clauses ineffective. In such a case the word should be understood in the former and not the latter sense. ================================================================= Question House Q. Explain the significance of the definition clause in a Statute. The definition of a word may be either restrictive or extensive. Elaborate this with particular reference to the following definition of 'Book and Paper' as contained in the Companies Act, 2013: "Book and Paper" include accounts, deeds, vouchers, writings and documents. (6 marks)
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The Prevention of Money-Laundering Act, 2002. [Coverage 4-6 Marks (Approx)] Including--Prevention of Money Laundering (Amendment) 2012 Money is generated in a very large scale due to crimes. These includes trade in narcotics, smuggling, trade in banned or prohibited articles, antics, corruption, counter falling currency, gambling, trade in prohibited arms/ammunition, selling national secrets etc. This money is required to be converted into untainted money so that it can be used. In common terminology it is called converting black money or Number Two money into white money or Number One Money. Usually, converting tainted money into untainted money is called ‘money laundering’. One way to prevent crime is to make it difficult to convert black money into white money. The menace is at international level at a much larger scale. General Assembly of United Nations adopted a political declaration in June 1998, calling upon member States to adopt national money laundering legislation and programme Whosoever attempt to indulge or knowingly assists or knowingly is a party or is actually Money involved in any process or activity connected with the proceeds of crime including its laundering concealment, possession, acquisition or use1 and projecting or claiming 1 it as untainted property shall be guilty of offence of money-laundering.[section 3]. Money Laundering process may create the following harmful effects on the society: Harmful Effects of • Control over vast sector of economy by handful persons through investment by unfair Money means. Laundering • Dampen social fabric and ethical standards prevalent in the society. • Infiltration of banking and financial institutions through organized crimes. • Weakness the democratic institutions from grassroots level itself. • Widespread use of bribery in government offices leading to corruption Proceeds of Crime means any Proceeds of property derived or obtained, directly or indirectly, by any person as a result of criminal Crime activity relating to a scheduled offence or the value of any such property; Property means any property or assets of every description, Property whether corporeal or incorporeal, movable or immovable, tangible or intangible and includes deeds and instruments evidencing title to, or interest in, such property or assets, wherever located; Reporting entity means a banking company, financial intuition, intermediary or a person Reporting carrying on a designated business or profession Sec.2(wa)1 entity. 1.Prevention of Money Laundering (Amendment) 2012 Punishment ⎯ Whoever commits the offence of money-laundering shall be punishable with rigorous for moneyimprisonment for a term which shall not be less than 3 years but which may extend to laundering. 7 years and shall also be liable to fine which may extend to 5 lakh rupees 1 Sec.4 ⎯ However that where the proceeds of crime involved in money-laundering relates to any offence specified under Narcotic Drugs and psychotropic Substances Act, the
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punishment may be extended to l0 years rigorous imprisonment, and also liable to fine which may extend to Rs. 5lakhs. ⎯ In addition to this, the tainted property is confiscated by the Central Government. Question1) Explain the term “Offence of Money Laundering" within the meaning of the Prevention of Money Laundering Act, 2002, state the punishment for the offence of money laundering?. (4 marks) 2012May.



Obligations of Banking Companies, Financial Institutions and Intermediaries,1 Reporting Authority Sec.12 1.Obligations of (1) Every banking company or financial institution and intermediary shall— Banking maintain a record of all transactions, (a) Companies, (b) furnish information of transactions to the Director within such time as Financial may be prescribed; Institutions and (c) verify and maintain the records of the identity of all its clients, in such a Intermediaries manner as may be prescribed: Provided that where the principal officer of a banking company or financial institution or intermediary, as the case may be, has reason to believe that a single transaction or series of transactions integrally connected to each other have been valued below the prescribed value so as to defeat the provisions of this section, such officer shall furnish information in respect of such transactions to the Director within the prescribed time. 2. Duration for The records referred to record of all transactions-- shall be maintained for a period which the of 51 years from the date of transactions between the clients and the banking company Record is to be or financial institution or intermediary, as the case may be. maintained The records referred to identity of all its clients -- shall be maintained for a period of 51 years from the date of cessation of transactions between the clients and the banking company or financial institution or intermediary, as the case may be. Amendment 1.Prevention of Money Laundering (Amendment) 2012



Powers of Director to impose fine.— Sec. 13



Director make inquiry.



to



The Director may, − either of his own motion or − on an application made by any authority, call for records referred to section 12(1) and may make such inquiry, as he thinks fit.
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If the Director, in the course of any inquiry, finds that a banking company, financial institution or an intermediary or any of its officers has failed to comply with the provisions contained in section 12, then, he may, by an order, levy a fine which shall not be less than ten thousand rupees but may extend to one lakh rupees for each failure.



Question 2) PTM Limited, a banking company maintained the record of all transactions for a period of 5 years from the date of cessation of the transactions between the clients and the company. Decide whether the company has fulfilled its obligation under the provisions of the prevention of Money Laundering Act, 2002. Nov [7]   No civil proceeding against banking companies, financial institutions, etc., in certain cases. Sec. 14 Save as otherwise provided in section 13, The Reporting Authority (banking companies, financial institutions, intermediaries…. and their officers) shall not be liable to any civil proceedings against them for furnishing information under section 12(1) (b). Appeal to Appellate Tribunal. Sec.26. aggrieved by the order of Adjudicating Authority Aggrieved by any order of the Director Period within which the appeal may be filled.



Orders of Appellate Tribunal



Copy of order shall be sent to Parties, Adjudicating Authority, Director Endeavour to dispose of Appeal within 90 days.



Save as otherwise provided in sub-section (3), the Director or any person aggrieved of the Adjudicating Authority, may prefer an appeal to the Appellate Tribunal. Any Reporting Authority aggrieved by any order of the Director under section 13(2), may prefer an appeal to the Appellate Tribunal. Every appeal shall be filed within a period of − 45 days from the date on which a copy of the order made by the Adjudicating Authority or Director is received Provided that the Appellate Tribunal may, after giving an opportunity of being heard entertain an appeal after the expiry of the said period of 45 days if it is satisfied that there was sufficient cause for not filing it within that period. On receipt of an appeal, the Appellate Tribunal may, after giving the parties to the appeal an opportunity of being heard, pass such orders thereon as it thinks fit, confirming, modifying or setting aside the order appealed against. The Appellate Tribunal shall send a copy of every order made by it to − the parties to the appeal and − to the concerned Adjudicating Authority or − the Director, as the case may be. The appeal filed before the Appellate Tribunal shall − be dealt with by it as expeditiously as possible and − endeavour shall be made by it to dispose of the appeal finally within six months from the date of filing of the appeal.
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Procedure and powers of Appellate Tribunal.-Sec.35 Procedure to be followed by Appellate Tribunal. Sec.35(1) Powers of Appellate Tribunal Sec.35(1)



Execution of order of Appellate Tribunal



The Appellate Tribunal shall not be bound by the procedure laid down by the Code of Civil Procedure, 1908 , but shall be guided by the principles of natural justice and, subject to the other provisions of this Act, the Appellate Tribunal shall have powers to regulate its own procedure. The Appellate Tribunal shall have, for the purposes of discharging its functions under this Act, the same powers as are vested in a civil court under the Code of Civil Procedure, 1908. while trying a suit, in respect of the following matters, namely:-a. summoning and enforcing the attendance of any person and examining him on oath; b. requiring the discovery and production of documents; c. receiving evidence on affidavits; d. issuing commissions for the examination of witnesses or documents; e. reviewing its decisions; f. dismissing a representation for default or deciding it ex parte; g. setting aside any order of dismissal of any representation for default or any order passed by it ex parte; and h. any other matter, which may be, prescribed by the Central Government. \ An order made by the Appellate Tribunal under this Act shall be executable by the Appellate Tribunal as a decree of civil court and, for this purpose, the Appellate Tribunal shall have all the powers of a civil court. The Appellate Tribunal may transmit any order made by it to a civil court having local jurisdiction and such civil court shall execute the order as if it were a decree made by that court.



Civil court not to have jurisdiction. Sec.41 No civil court shall have jurisdiction to entertain any suit or proceeding in respect of any matter which the Director, an Adjudicating Authority or the Appellate Tribunal is empowered by or under this Act to determine and no injunction shall be granted by any court in respect of any action taken under this Act. Appeal to High Court. Sec.42 Any person aggrieved by any decision or order of the Appellate Tribunal may Appeal to be file an appeal to the High Court within 60 days from the date of communication of the filed within order of the Appellate Tribunal to him on any question of law or fact arising out of such order: 60 days Extension of High Court may, if it is satisfied that the appellant was prevented by sufficient cause from filing the appeal within the said period, allow it to be filed within a further period Time period. not exceeding 60 days. Special Courts. Sec 43. CG may designate one or The Central Government, in consultation with the Chief Justice of the High more Courts of Session Court, shall, for trial of offence punishable under section 4, by notification, designate one or more Courts of Session as Special Court for such area for as Special Court
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such case as may be specified in the notification. While trying an offence under this Act, a Special Court shall also try an offence, other than an offence referred to in sub-section (1), with which the accused may, under the Code of Criminal Procedure, 1973 , be charged at the same trial.



Offences to be cognizable and non-bailable. Sec. 45 for Notwithstanding anything contained in the Code of Criminal Procedure, 1973 , no person accused of an offence punishable for a term of imprisonment of more than 3 years under Part A of the Schedule shall be released on bail or on his own bond unless-− the Public Prosecutor has been given an opportunity to oppose the application for such release; and − where the Public Prosecutor opposes the application, the court is satisfied that there are reasonable grounds for believing that he is not guilty of such offence and that he is not likely to commit any offence while on bail: Provided that a person, who, − is under the age of 16 years, or − is a woman or − is sick or infirm, may be released on bail, if the Special Court so directs. cognizance of Provided further that the Special Court shall not take cognizance of any offence any offence punishable under section 4 except upon a complaint in writing made by— punishable under section 4 − the Director; or − any officer of the Central Government or a State Government authorised in writing in this behalf by the Central Government . police officer not Notwithstanding anything contained in the Code of Criminal Procedure, 1973 or to investigate any other provision of this Act, no police officer shall investigate into an offence under this Act unless the specifically authorised, by the Central Government by a general or special order, and, offence under subject to such conditions as may be prescribed. this Act Conditions Bail.



Question 3) Mr, Fraudulent has been arrested for a cognizable and non-bailable offence punishable for a term of imprisonment for more than three years under the prevention of Money Laundering Act,2002. Advise, as to how can he be released on bail in this case? (4 marks) 2012- Nov Diversion and siphoning of funds "Diversion of funds" and "siphoning of funds" should be construed to mean the following:a. utilisation of short-term working capital funds for long-term purposes not in conformity with the terms of sanction;
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b. deploying borrowed funds for purposes / activities or creation of assets other than those for which the loan was sanctioned; c. transferring funds to the subsidiaries / Group companies or other corporates by whatever modalities; d. routing of funds through any bank other than the lender bank or members of consortium without prior permission of the lender; e. investment in other companies by way of acquiring equities / debt instruments without approval of lenders; f. shortfall in deployment of funds vis-à-vis the amounts disbursed / drawn and the difference not being accounted for. Siphoning of funds, referred, should be construed to occur if any funds borrowed from banks / FIs are utilised for purposes un-related to the operations of the borrower, to the detriment of the financial health of the entity or of the lender. The decision as to whether a particular instance amounts to siphoning of funds would have to be a judgement of the lenders based on objective facts and circumstances of the case. Questions House 2013 – May 2014 – June



”Money Laundering" does not mean just siphoning of fund. ”comment on this statement explaining the significance and aim of the Prevention of Money Laundering Act, 2002. (4 marks) Explain the meaning of the term "Money Laundering". Z, a known smuggler was caught in transfer of funds illegally exporting narcotic drugs from India to some countries in Africa. State the maximum punishment that can be awarded to him under Prevention of Money Laundering Act, 2002.



Read the matters aforesaid. Refer Sec.4



PART A Paragraph 1 - Offences under the Indian Penal Code 1. Section 120B - Criminal conspiracy 2. Section 121 - Waging, or attempting to wage war, or abetting waging of war, against the Government of India. Section 121A - Conspiracy to commit offences punishable by section 121 against the State. 3. Section 255 - Counterfeiting Government stamp. 4. Section 257 - Making or selling instrument for counterfeiting Government stamp. 5. Section 258 - Sale of counterfeit Government stamp. 6. Section 259 - Having possession of counterfeit Government stamp. 7. Section 260 - Using as genuine a Government stamp known to be counterfeit. 8. Section 302 - Murder. 9. Section 304 - Punishment for culpable homicide not amounting to murder.
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10. Section 307 - Attempt to murder. 11. Section 308 - Attempt to commit culpable homicide. 12. Section 327 - Voluntarily causing hurt to extort property, or to constrain to an illegal act. 13. Section 329 - Voluntarily causing grievous hurt to extort prop6rty, or to constrain to an illegal act. 14. Section 364A - Kidnapping for ransom, etc, 15. Section 384 to 389 - Offences relating to extortion. 16. Section 392 to 402 - Offences relating to robbery and dacoity. 17. Section 411 - Dishonestly receiving stolen property. 18. Section 412 - Dishonestly receiving property stolen in the commission of a dacoity. 19. Section 413 - Habitually dealing in stolen property. 20. Section 414 - Assisting in concealment of stolen property. 21. Section 417 - Punishment for cheating. 22. Section 418 - Cheating with knowledge that wrongful loss may ensue to person whose interest offender is bound to protect. 23. Section 419 - Punishment for cheating by personation. 24. Section 420 - Cheating and dishonestly inducing delivery of properties. 25. Section 421 - Dishonest or fraudulent removal or concealment of property to prevent distribution among creditor. 26. Section 422 - Dishonesty or fraudulently preventing debt being available for creditors. 27. Section 423 - Dishonest or fraudulent execution of deed of transfer containing false statement of consideration. 28. Section 424 - Dishonest or fraudulent removal or concealment of property. 29. Section 467 - Forgery of valuable security, will, etc. 30. Section 471 - using as genuine a forged document or electronic record. 31. Section 472and 473 - Making or possessing counterfeit seal, etc with intent to commit forgery. 32. Section 475 and 476 - Counterfeiting device or mark. 33. Section 481 - Using a false property mark. 34. Section 482 - Punishment for using a false property mark. 35. Section 483 - Counterfeiting a property mark used by another, 36. Section 484 - Counterfeiting a mark used by a public servant. 37. Section 485 - Making or possession of any instrument for counterfeiting a property mark.
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38. Section 486 - Selling goods marked with a counterfeit property mark. 39. Section 487 - Making a false mark upon any receptacle containing goods. 40. Section 488 - Punishment for making use of any such false mark. 41. Section 489A - Counterfeiting currency notes or bank notes. Paragraph 2 - Offences under the Narcotic Drugs and Psychotropic Substances Act, 1985 Paragraph 3 -Offences under the Explosive Substances Act, 1908. Paragraph 4 - Offences under the Unlawful Activities (Prevention) Act, 1967 Paragraph 5 - Offences under the Arms Act, 1959 Paragraph 6 - Offences under the Wild Life (protection) Act, 1972 Paragraph 7 - offences under the Immoral Traffic (prevention) Act, 1956 Paragraph 8 - Offences under the Prevention of Corruption Act, 1988 Paragraph 9 - Offences under the Explosives Act, 1884 Paragraph 10 - Offences under the Antiquities and Arts Treasures Act, 1972 Paragraph 11 - Offences under the SEBI Act, 1992 Paragraph 12 - Offences under the Customs Act, 1962. Paragraph 13 - Offences under the Bonded Labour System (Abolition) Act, 1976 Paragraph 14 - Offences under the Child Labour (Prohibition and Regulation) Act, 1986 Paragraph 15 - Offences under the Transplantation of Human Organs Act, 1994 Paragraph 16 - Offences under the Juvenile Justice (Care and Protection of Children) Act,2000 Section 3 - Offences against ship, fixed platform, cargo of a ship, maritime navigational facilities, etc. PART B NIL==================================== PART C An offence which is the offence of cross border implications and is specified in, (i) Part A; or (ii) the offences against property under chapter XVII of the Indian penal Code.
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Securitisation and Reconstruction of Financial Assets and Enforcement of Security Interest Act, 2002 What is Securitisation − In the traditional lending process, a bank makes a loan, maintaining it as an asset on its balance sheet, collecting principal and interest, and monitoring whether there is any deterioration in borrower's creditworthiness. − This requires a bank to hold assets till maturity. The funds of the bank are blocked in these loans and to meet its growing fund requirement a bank has to raise additional funds from the market. Securitisation is a way of unlocking these blocked funds. − To free these blocked funds the assets are transferred by the originator (Bank) to a special purpose vehicle (SPV). − The SPV (any securitisation company or reconstruction company) is a separate entity formed exclusively for the facilitation of the securitisation process and providing funds to the originator. Once assets are securitised, these assets are removed from the bank's books and the money generated through securitisation can be used for other profitable uses, like for giving new loans. Financial Assistance



Originator (Lender)



Borrower (Obligor) Securing Assets



Transferring Assets Cash



Cash



Investors (QIB)



SPV (SCO /RCO Security Receipt



Definitions Securitisation Section2(1)(z)



Securitisation means acquisition of financial assets by any securitisation company or reconstruction company from any originator, whether by raising of funds by such securitisation company or reconstruction company from qualified institutional buyers by issue of security receipts representing undivided interest in such financial assets or otherwise.
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Securitisation company means any company formed and registered under the Companies Act, 1956 for the purpose of securitization.



Asset Reconstruction means acquisition by any securitisation company or Asset Reconstruction reconstruction company of any right or interest of any bank or financial institution in any financial assistance for the purpose of realisation of such financial Section 2(1)(b) assistance; Borrower means any person who Borrower has been granted financial assistance by any bank or financial institution or Section2(1)(f) who has been given any guarantee or has created any mortgage or has pledge as security has been provided the financial assistance granted by any bank or financial institution and becomes borrower of a securitisation company or reconstruction company consequent upon acquisition by it of any rights or interest of any bank or financial institution in relation to such financial assistance; ™ Default means non-payment of any principal debt or interest thereon or any Default Section 2(1)(j) other amount payable by a borrower to any secured creditor consequent upon which----------- the account of such borrower is classified as non-performing asset in the books of the secured creditor in accordance with the guidelines issued by the Reserve Bank of India. Financial asset means debt or receivables and includesFinancial asset. under i. a claim to any debt or receivables , whether secured or unsecured; or Sec.2(1)(1) ii. any debt or receivables secured by, mortgage of, or charge on, immovable property; or iii. a mortgage, charge, hypothecation or pledge of movable property; or iv. any right or interest in the security, v. any beneficial interest in property, whether movable or immovable, or in such debt, receivables, whether such interest is existing, future, accruing, conditional or contingent; or vi. any financial assistance; non-performing asset means an asset or account of a borrower, which has been Nonclassified by a bank or financial institution as substandard, doubtful or loss assetperforming a) in case such bank or financial institution is regulated by an authority, asset under constituted by any law for the time being in force,-------------Sec.2(1 )(0) in accordance with the guidelines relating to assets classifications issued by such authority or body; b) in any other case,-------------- in accordance with the directions or guidelines relating to assets classifications issued by the Reserve Bank; Classification Banks are required to classify non-performing assets further into the following of Non- three categories based on the period for which the asset has remained nonperforming and the realisability of the dues: Performing



N.K.SINGH Assets



Obligor Sec.2(1 )(q) Originator Sec.2(1 )(r) Qualified institutional buyer Sec. 2(1 )(u)



Reconstructio n company Sec. 2(1 )(v)



Security receipt Sec. 2(1 )(zg) Secured creditor
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(a) sub-standard assets, (b) doubtful assets, and (c) loss assets. Obligor means a person liable to the originator, whether under a contract or otherwise, to pay a financial asset or to discharge any obligation in respect of a financial asset, whether existing, future, conditional or contingent and includes the borrower; Originator means the owner of a financial asset which is acquired by a securitisation company or reconstruction company for the purpose of securitisation or asset reconstruction; Qualified institutional buyer means − a financial institution, insurance company, bank, State financial corporation, State Industrial Development Corporation, trustee or securitisation company or reconstruction company , which has been granted a certificate of registration under Section 3 (4)or − any asset management company making investment on behalf of mutual fund" or − a foreign institutional investor registered under the SEBI Act, 1992 or regulations made thereunder, or − any other body corporate as may be specified by the Board; Reconstruction company means a company formed and registered under the Companies Act, for the purpose of asset reconstruction Security receipt means a receipt or other security, issued by a securitisation company or reconstruction company to any qualified institutional buyer pursuant to a scheme, evidencing the purchase or acquisition by the holder thereof, of an undivided right, title or interest in the financial asset involved in securitization secured creditor" under Section 2(1 )(zd) means any bank or financial institution or any consortium or group of banks or financial institutions and includesi. debenture trustee appointed by any bank or financial institution or securitisation company or reconstruction company; or ii. securitisation company or reconstruction company; or iii. any other trustee holding securities on behalf of a bank or financial institution in whose favour security or interest is created for due repayment by any borrower or financial institution; Procedure for Registration (Section 3)



Every securitisation company or reconstruction company is required to make an application for registration to commence or carry on the business of securitisation or asset reconstruction, as the case may be to the Reserve Bank. Securitisation company or reconstruction company cannot commence or carry on 2.Net owned the business of securitisation or asset reconstruction without-



1.Application to RBI
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(a) obtaining a certificate of registration granted under this section; and (b) having the owned fund of not less than two crore rupees or such other amount not exceeding 15% of total financial assets, as the Reserve Bank may, by notification, specify. ” Reserve Bank may, by notification, specify different amounts of owned fund for different class or classes of securitisation companies or reconstruction companies. The Reserve Bank may, for the purpose of considering the application is required to 3.RBI Is be satisfied, the following conditions are fulfilled. Required to I. that the securitisation company or reconstruction company has not incurred be Satisfied losses in any of the 3 preceding financial years; Fund.



II. that such securitisation company or reconstruction, company has made adequate arrangements for realisation of the financial assets acquired for the purpose of securitisation or asset reconstruction III. that the directors of securitisation company or reconstruction company have adequate professional experience in matters related to finance, securitisation and reconstruction; IV. that any of its directors has not been convicted of any offence involving moral turpitude; V. that securitisation company or reconstruction company has complied with or is in a position to comply with prudential norms specified by the Reserve Bank. VI.



that securitisation company or reconstruction company has complied with conditions specified in the guidelines issued by the Reserve Bank for the said purpose.



4.RBI may grant certificate of registration



The Reserve Bank may, after being satisfied that the conditions above are fulfilled, grant a certificate of registration to the securitisation company or the reconstruction company to commence or carry on business of securitisation or asset reconstruction, subject to such conditions, as it deems fit to impose. The conditions may vary from case to case.



5.RBI may reject of registration



The Reserve Bank may reject the application made, if it is satisfied that the conditions specified above are not fulfilled. However, before rejecting the application, the applicant shall be given a reasonable opportunity of being heard. The company who's application has been rejected is entitled to know the reasons for its rejection.



6. Prior approval for substantial change



Every securitisation company or reconstruction company, is required to obtain prior approval of the Reserve Bank for any substantial change in its management or change of location of its registered office or change in its name. The decision of the Reserve Bank, whether the change in management of a securitisation company or a
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reconstruction company is a substantial change in its management or not, shall be final The expression "substantial change in management" means the change in the management by way of transfer of shares or amalgamation or transfer of the business of the company. Cancellation of Certificate of Registration (Section 4) Reserve Bank has the power to cancel the Certificate of Registration issued by it to any Securitisation company or reconstruction company, if such company  ceases to receive or hold any investment from qualified institutional buyer or  it fails to comply with directions of RBI. Before cancelling registration, Reserve Bank shall give an opportunity to such company on such terms as the Reserve Bank may specify for taking necessary steps to comply with such provisions or fulfilment of such conditions.  It fails to comply with the conditions for which the certificate was granted.  A securitisation company or reconstruction company aggrieved by the order of Appeal to rejection or cancellation of certificate of registration may prefer an appeal, CG within 30 within a period of 30 days from the date on which such order of cancellation is days communicated to it, to the Central Government:  Provided that before rejecting an appeal such company shall be given a reasonable opportunity of being heard. Consequences A securitisation company or reconstruction company, which is holding investments of Rejection. of qualified institutional buyers and whose application for grant of certificate of registration has been rejected or certificate of registration has been cancelled shall, notwithstanding such rejection or cancellation, be deemed to be a securitisation company or reconstruction company until it repays the entire investments held by it (together with interest, if any) within such period as the Reserve Bank may direct.



Grounds For cancellation.



Acquisition of rights or interest in financial assets and effects of acquisition (Section 5) Rights of securitisation company,



Enforcement by securitisation company



− If the bank or financial institution is a lender in relation to any financial assets acquired by the securitisation company or the reconstruction company, then on such acquisition, such securitisation company or reconstruction company shall be deemed to be the lender. − All the rights of such bank or financial institution shall vest in such company in relation to such financial assets. All contracts, deeds, bonds, agreements, powers-of-attorney, grants of legal representation, permissions, approvals, consents or no-objections under any law or otherwise and other instruments which relate to the said financial asset and which are subsisting or having effect immediately before the acquisition of above said financial asset shall be of as full force and effect against or in favour of the securitisation company or reconstruction company, as the case may be
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If there is any suit, appeal or other proceeding relating to the said financial asset which is pending by or against the bank or financial institution, the same shall not abate, or be discontinued or be, in any way, prejudicially affected by reason of the acquisition of financial asset by the securitisation company or reconstruction company, as the case may be, but the suit, appeal or other proceeding may be continued, prosecuted and enforced by or against the securitisation company or reconstruction company, as the case may be.



Measures for Asset reconstruction (Section 9) ARC can take the following measures for the purposes of asset reconstruction:  Proper management of the business of the borrower, by change in, or takeover of, the management of the business of the borrower.  The sale or lease of a part or whole of the business of the borrower. Rescheduling of payment of debts payable by the borrower.  Enforcement of security interest in accordance with the provisions of the Act.  Settlement of dues payable by the borrower.  Taking possession of secured assets in accordance with the provisions the Act. Enforcement of Security interest by a Creditors (Section 13) Without intervention of court



Any security interest created in favour of secured creditor may be enforced without the intervention of the court. It is provided for the enforcement of security interest by a secured creditor straight away without intervention of the court, − on default in repayment of installments, and − non compliance with the notice of 60 days, after the declaration of the loan as a non-performing asset.



Option to secured creditors



The secured creditor has two options. − It can either transfer the assets to securitisation or reconstruction company or − exercise the powers under the Act. Creditors may take one more of the following measures, after giving proper notice, for the recovery of the secured debts, namely: a) Take possession of the secured assets. b) Take over the management of the secured assets of the borrower; c) Appoint any person as the manager, to manage the secured assets d) Require at any time by notice in writing, to pay the secured creditor, so much of the money as is sufficient to pay the secured debt. If 75% of the secured creditors in the value agree to initiate recovery action the same is binding on all secured creditors.



Joint financing



N.K.SINGH In case of a company under liquidation



Where dues of the secured creditor are not fully satisfied



SARFAESI.
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the amount realized from the sale of the secured assets are to be distributed in accordance with the provisions of Section 529A of the Companies Act, 1956. If the company is being wound up, the secured creditor of such company, who opts to realize its security instead of relinquishing its security and proving its debts Section 529(1) of the Companies Act, 1956, may retain the sale proceeds of its secured assets after depositing the workmen's dues with the liquidator in accordance with the provisions of Section 529A of that Act. Where dues of the secured creditor are not fully satisfied with the sale proceeds of the secured assets, the secured creditor may file an application in to the Debts Recovery Tribunal having jurisdiction or a competent court, as the case may be, for recovery of the balance amount from the borrower. Secured creditor is entitled to proceed against the guarantors or sell the pledged assets without first taking any of the measures specified above in relation to the secured assets under this Act  



Manner and effect of takeover of Management (Section 15) Publication of Notice in Newspaper.



When the management of business of a borrower is taken over by a secured creditor it can appoint as many persons as it thinks fit to be the directors, where the borrower is a company, or the administrators of the business of the borrower, in any other case. The secured creditor is required to publish a notice in a newspaper published in English language and in a newspaper published in an Indian language in circulation in the place where the principal office of the borrower is situated.



Consequences of publication of Notice.



On the publication of the notice all persons who were directors of the company or administrators of the business, as the case may be, are deemed to have vacated their office. It also has the effect of termination of all contracts entered into by the borrower with such directors or administrators. Where the management of the business of a borrower, being a company as defined in the Companies Act, 2013, is taken over by the secured creditor, then, notwithstanding anything contained in the said Act or in the memorandum or articles of association of such borrower:  It shall not be lawful for the shareholders of such company or any other person to nominate or appoint any person to be director of the company;  No resolution passed at any meeting of the shareholders of such company shall be given effect to unless approved by the secured creditor;  No proceeding for the winding up of such company or for the appointment of a receiver in respect thereof shall lie in any court, except with the consent of the secured creditor;
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 Where the management of the business of a borrower had been taken over by the secured creditor, the secured creditor shall, on realization of his debt in full, restore the management of the business of the borrower to him. No compensation is payable to such a director or manager whose services are terminated. (Section 16)



compensation



Non-Applicability in certain cases (Section 31) The provisions of this Act shall not apply to(a) a lien on any goods, money or security given by or under the Indian Contract Act, 1872. (b) a pledge of movables within the meaning of Section 172 of the Indian Contract Act, 1872. (c) creation of any security in any aircraft as defined in Section 2(1) of the Aircraft Act. (d) creation of security interest in any vessel as defined in of the Merchant Shipping Act. (e) any conditional sale, hire-purchase or lease or any other contract in which no security interest has been created. (f) any rights of unpaid seller under Section 47 of the Sale of Goods Act, 1930. (g) security interest for securing repayment of any financial asset not exceeding 1 lakh rupees; (h) any security interest created in agricultural land. (i) any case in which the amount due is less than 25% of the principal amount and interest thereon.



Questions’ House. Attempt



2010- Nov 4 marks 2011 - May (4 marks) 2011 – Nov (4 marks) 2013 - May (4 marks) 2014 - June (4 marks)



Question Explain Asset Reconstruction, Financial Assets under the Securitization and Reconstruction of Financial Assets Enforcement of security and Interest Act 2002.



Answer’s key Sec.2(1)(b) Asset Reconstruction Sec.2(1)(i) Financial Assets RBI may cancel. Appeal to CG within 30 days.Sec.4



RST Ltd. is a securitization and reconstruction company under SRFAESI Act, 2002. The certificate of registration granted to it was cancelled. State the authority which can cancel the registration and the right of RST Ltd. against such cancellation. Explain briefly the procedure relating to enforcement of Sec.13 security interest under SARFAESI Act, 2002. Explain briefly the concept of "Securitisation" under the See page no.1 provisions of the Securitisation and Reconstruction of Financial Assets and Enforcement of Security Interest Act, 2002.



Explain the meaning of terms non performing Assets and Assets Reconstruction used in the SARFAESI See page no.1 Act, 2002.
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The Banking Regulation Act, 1949



Coverage 6 to 8 marks



Sec. 4 5 5A 6 8 7 9 10A 17 18 21 21A 29 30 31 32 35 35A 35B



TOPIC. Power to suspend operation of Act Interpretation Act to override memorandum, articles, etc. Forms of business in which banking companies may engage Prohibition of trading Use of words "bank", "banker", banking" or "banking company" Disposal of non-banking assets Board of directors to include persons with professional or other experience Reserve Fund Cash reserve Power of Reserve Bank to control advances by banking companies Rates of interest charged by banking companies not to be subject to scrutiny by courts Accounts and balance-sheet Audit Submission of returns Copies of balance-sheets and accounts to be sent to registrar Inspection Power of the Reserve Bank to give directions Amendments of provisions relating to appointments of managing directors, etc., to be subject to previous approval of the Reserve Bank 36 Further powers and functions of Reserve Banks 36AA Power of Reserve Bank to remove managerial and other persons from office 36AB Power of RBI to Appoint additional Director. 36AE Power of CG to acquire undertaking of Banking company. 36AG Compensation to be given to shareholders of Acquired Bank



DEFINITIONS (Sec.5) Banking [Sec.5(b)]



“Banking” means



the accepting, for the purpose of lending or investment, of deposits of money from the public Repayable on demand or otherwise, and withdrawal by cheque, draft, order or otherwise.



Banking company[Sec.5(c)] “Banking Company” means



any company Which transacts the business of banking in India. Explanation: Any company which is engaged in the manufacture of goods or carries on any trade, which accepts deposits of money from the public Merely for the purpose of financing its business as such manufacturer or trader Shall not be deemed to transact the business of banking
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Company [Sec.5(d)] � any company as defined in Sec.3 of the Companies Act, 1956,



“Company” means



� And includes a foreign company within the meaning of Sec. 591 of that Act.



Demand liabilities Time liabilities [Sec.5(f)]



Demand liabilities” means liabilities which must be met on demand,



And “Time liabilities” means liabilities which are not demand liabilities.



Managing director “Managing director”, In relation to a banking company means



Managing director includes a Director occupying the a director Who, by virtue of agreement with the banking company or of a position of a Managing resolution passed by the banking company in GM or by its Board of director, Directors or, by virtue of its memorandum of articles of association, By whatever name called. Is entrusted with the management of the whole, or substantially the whole of the affairs of the company, Provided that the Managing Director shall exercise his powers Subject to the superintendence control and direction of the Board of Director.



Secured loan or advances [Sec.5(n)]. “Secured loan or advance” means



a loan or advance Made on the security of assets The market value of which is not at anytime less than the amount of such loan or advance And “unsecured loan or advance” means a loan or advance not so secured.



Small-scale Industrial concern[Sec.5(na)] “Small-scale industrial concern” means



An industrial concern In which the investment in plant and machinery is not in excess of Rs.7.5 Lakhs Or such higher amount, not exceeding Rs.20 lakhs As CG may, by notification in the official Gazette, specify in this behalf,Having regard to the trends in industrial development and other relevant factors.
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Substantial interest [Sec.5(ne)] “Substantial interest” In relation to company, means



the holding of beneficial interest By an individual or his spouse or minor child, whether singly or taken together In the shares thereof, The amount paid-upon which Exceeds Rs. 5 lakh or 10% of the paid-up capital of the company, Whichever is less;



“Substantial interest” In relation to firm, means



The beneficial interest Held therein by an individual or his Spouse or minor child, Whether singly or taken together, Which represents more than 10% of the total capital subscribed by all the partners of the partners of the said firm.



Form And Buisiness In Which Banking Companies May Engage (Sec. 6 and 8) Main function of Banking Companies.



Section 6



a) Agent for any government or local authority or persons but not as a managing agent, secretary and treasurer of a company; b) May effect, insurance/ guarantee/underwrite, participate in managing or carrying out any issue of loans or any other securities made by state, local body, company, and may also lent for the purpose; c) May carryon or transact every kind of guarantee or indemnity business; d) May manage sell and realize any property which may come its possession in satisfaction of its claims; e) May acquire hold and deal with any property or any right title or entrust therein who forms the security for any loans or advances sanctioned; f) May undertake and execute trust; g) May undertake the administration of estates as executor, trustee or otherwise; h) May establish and support or aid in the establishment of associations, institutions, fund, trusts and conveniences for the benefit of its present or past employees and their dependent and may grant or guarantee moneys for charitable purpose; i) May acquires, construct, maintain and alter any building or works necessary for purposes;
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j) May sell, improve, manage, develop, exchange, lease, mortgage dispose off or otherwise deal with any of its properties and rights; k) May takes over and undertakes the whole or any part of the business of any person company when such business is of a nature described above; l) May do all such other things as are incidental or conducive to the promotion or advancement of its business; m) May engage in any other form of business which the Central Govt. specifies to be lawful n) any other form of business which CG may, by notification in the official Gazette, specify as a form of business in which it is lawful for a banking company. USE OF WORDS “BANK",”BANKER", “BANKING" OR “BANKING COMPANY" (Sec. 7) Prohibition on companies[Sec. 7(1)]



Prohibition on others[Sec.7(2)] Not



No company Other than a banking company Shall use as part of its name or, in connection with its business Any of the words “bank”, “banker” or “banking” And no company shall carry on the business of banking in india --------Unless it uses as part of its name at least one of such words



No firm, individual or group of individual or group of individuals shall, For the purpose of carrying on any business, Use as part of its or his name Any of the words “bank”, Banking” or “Banking company”.



DISPOSAL OF NON-BANKING ASSETS If property is not held for own use: If property is held for own use:



restriction for Association of Banks[Sec.7(3)] Nothing in this section shall apply To any association of banks Formed for the protection of their mutual interests and registered u/s 25 of the Companies Act 1956 (Sec.9)



Upto a maximum period of 7 years, any immovable property can be held, however an extension of 5 years may be granted by RBI. Condition for disposal within 7 years and extension upto 5 years is not applicable.



BOARD OF DIRECTORS (Sec.10 A) 51% or more directors to be specialised specified areas



Not less then 51% of the total number of members of the Board of Directors of a banking company Shall consist of persons, who shall have special knowledge or practical experience In respect of Agriculture and rural economy, Small-scale industry, Accountancy, Banking, Economics, Finance, Law and any other matter the special knowledge of, and practical experience, which would, in the opinion of RBI, be useful to the banking company. Sec. 10A(2)
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Minimum 2 directors shall have Special Knowledge



Out of the aforesaid number of Directors, not less than 2 directors shall be persons having special knowledge or practical experience in respect of agriculture and rural economy, or small-scale industry. Sec. 10A(2)



Reconstituti on of Board if requirement



If, in respect of any banking company, the requirements, as laid down in sub-section (2) are not fulfilled at any time, the board of Directors of such banking company shall re-constitute such Board So as to ensure that the said requirements are fulfilled.



Retirement of directors by lots for [Sec.



10A(4)]



If, for the purpose of re-constituting the Board under sub-section(3),It is necessary to retire any Director or Directors, the Board may, by lots drawn in such manner as may be prescribed, decided which director or Directors shall cease to hold office and such decision shall be binding on every Director of Board.



RESERVE FUND ..........(Sec.17) Transfer to Reserve fund



Every Banking Company incorporated in India must Create a Reserve Fund and transfer a sum equal to not less than 20 % of its net profit before declaration of dividend.



However, Central Government is empowered to exempt from this requirement on recommendation of the RBI. Such exemption will be allowed only:when the amounts in the reserve fund and the share premium account are equal to paid-up capital of the banking company when the Central Govt. feel that its paid-up capital and reserves are adequate to safeguard the interest of the depositors Report to RBI



If a banking company appropriates any sum from the Reserve fund or the share premium account, it must be reported to RBI within 21 days explaining the circumstances leading to such appropriation



N.K.SINGH



011-65568595



9.6



CASH RESERVE (Sec.18) Time limit and amount of cash reserve Every banking company shall maintain by way of cash reserve or by way of balance in a current account with RBI, a sum equivalent to at least 3% of the total of its demand and time liabilities as on the last Friday of the second preceding fortnight and shall submit to RBI Before the 20th day of every month A return showing the amount so held On alternate Fridays during a month With particulars of its demand and time liabilities On such Friday or if any such Friday is a public holiday under the Negotiable Instruments Act, 1881, at the close of business on the preceding working day. RESTRICTIONS ON LOANS and ADVANCES (SECTION 20) General



No banking company shall



Restrictions



(a) grant any loans or advances on the security of its own shares, or (b) enter into any commitment for granting any loan or advance to or on behalf of i.



any of its Directors, or



ii.



any firm in which any of its Directors is interested as Partner,



iii.



any individual in respect of whom any of its Directors is a partner or guarantor.



provided further that this sub-section shall not apply if and when the Director concerned vacates the office of the Director of the banking company, whether by death, retirement, resignation or otherwise. No loan or advance or any part thereof shall be remitted without the previous of Loan or approval of the Reserve Bank, and any remission without such approval shall be void and of no effect. advances. Where any loan or advance payable by any person, has not been repaid to the banking company within the period specified in that sub-section, then, such person shall, if he is a Director of such banking company on the date of the expiry of the said period, be deemed to have vacated his office as such on the said date. Remittance
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POWER OF RBI TO CONTROL ADVANCES BY BANKING COMPANIES (Sec.21) Formulation of policy by RBI in relation to advances [Sec.21(a)] Where RBI is satisfied that it is necessary or expedient in the public interest or in the interests of depositors or banking policy so to do, it may determine the policy in relation to advances to be followed by banking companies generally or by any banking company in particular, and when the policy has been so determined, All banking companies or the banking company concerned, as the case may be, shall be bound to follow the policy as so determined. Directions by RBI to banking companies[Sec.21(1)] Without prejudice to generality of the power vested in RBI u/s 21(1), RBI may give directions to banking companies, Either generally or to any banking company or group of banking companies in particular, As to(a) The purpose for which advances may or may not be made (b) The margins to be maintained in respect of secured advances (c) The maximum amount of advances or other financial accommodation which may be made by that banking company to any one company, firm, association to persons or individual (d) The maximum amount up to which guarantees may be given by a banking company on behalf of any one company, firm, association of persons or individual and (e) The rate of interest and other terms and conditions on which advances or other financial accommodation may be made or guarantees may be given.



RATE OF INTEREST CHARGED BY BANKING COMPANIES NOT TO BE SUBJECT TO SCRUTINY BY COURTS (Sec.21A) Notwithstanding anything contained in any law relating to indebtedness in force in any State, A transaction between a banking company and its debtor Shall not be reopened by any court on the ground that the rate of interest charged by the banking company in respect of such transaction is excessive.
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Accounts and Balance Sheet (Section 29) Every Banking Company incorporated in India, in respect of all business transacted by it and through its branches in India, shall prepare a balance sheet and profit & loss account as on the last working day of the Accounting year i.e. which is April to March i.e. 31st March in the Form "A" and "B" given in the third schedule of the Act.



Signing of B/S and P&L A/C



The Balance Sheet and Profit Loss should be signed by the CMD and at least three Directors where there are more than three directors or where there are not more than three directors, by all the directors. In case of banking companies incorporated outside India by the principal officer of the Company in India.



Application of Companies Act , 1956



The provisions of the Companies Act, 1956, relating to the balance sheet and profit and loss account of a company shall also be applicable to the profit and loss account and balance sheet of a banking company, in so far as they are not inconsistent with the provision of the Act.



Banks also prepare balance sheet and profit & loss as of half year ending 30th, September which are not subject to Audit.



Audit·



Sec. 20



Auditors



Balance sheet & profit & loss account as prepared as per sec 29 are subject to audit by a person duly qualified under any law for the time being in force to be an auditor for auditing such balance sheet and profit & loss accounts. These Auditors are known as Statutory Auditors for the said purpose and appointment / reappointment or removal is subject to prior approval of the RBI.



Powers and duties of Auditors



The auditors shall comply with the directions given by the RBI and shall submit a report of the audit to RBI and, to the bank. The auditor shall have the powers and exercise the functions as specified in section 227 of the Indian Companies Act, 1956. Apart from the above, the auditor is required to state in his report: 1. Whether or not the information and explanation required by him have been found to be satisfactory 2. The transactions of the bank which have come to his notice have been within powers of the bank or not . 3. The return received from branch offices have been found adequate for the purpose of his audit 4. Whether the profit and loss account shows a true balance of profit or loss for period covered by such account. 5. Any other matter which he considers should be brought to the notice of the holders of the company
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Further Reserve Bank can have special Audit of Banking Company, if it is of the opinion that it is in the public interest or in the interest of the depositors.



Scope of special audit Any such transaction or class of transactions or For such period or periods As may be specified in the order. Who may conduct the special audit? Chartered Accountant who is qualified and is nor disqualified as per Sec.226 of the companies Act, 1956. Audit of the banking company himself Report of special audit The audit shall make a report of special audit to RBI. The audit shall forward a copy of report to the company.



Expenses Determined by RBI. Payable by the banking company.



Submission of Balance Sheet and P&L :Auditors Report submitted to RBI



Copies of balance-sheet and accounts to be sent to registrar (Se.32)



Copy of Balance Sheet and P&L alongwith auditors report shall be published in prescribed manner and submit to RBI within three months from the end of the period which they refer. The RBI may extend the period by a further of not exceeding three months. Section 31 Where a banking company in any year furnishes its accounts and balance-sheet in accordance with the provisions of Sec.31, it shall at the same time send to the registrar ,of such accounts and balance-sheet and of the auditor’s report,
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Power of RBI Power of RBI to give directions:



Section 35A



Where the RBI is satisfied thatin the public interest or in the interest of banking policy or to prevent the affairs of any bank conducted in a manner detrimental to the interest of the depositors or in a manner prejudicial to the interest of the bank or to secure the proper management. RBI may give direction to Bank.



The RBI mayPowers and function of RBI. i) caution or prohibit banks generally or particularly to any bank ( s) against Section. 36 entering into any particular transaction or class of transaction and generally give advice to any bank ii) may assist, subject to provision of this Act, on a written request of a bank, in proposal for amalgamation of such bank iii) give assistance to any bank by means of grant of loan or advances (known as Refinance/ rediscounting of bills), in terms of the provision of RBI Act 1934. iv) in case where it is satisfied that in the public interest or in the interest of banking policy or preventing the affairs of the banking company, being conducted in a manner detrimental to the interest of the bank or its depositors, it is necessary to do so, by order in writing and on such terms and condition as may be specified, require the banking company:a) to call a meeting of its directors for the purpose of considering any matter b) to require an officer to discuss any matter with an officer of RBI c) to depute one or more of its officers to watch the proceedings of any meeting of the board of directors or of any committee or of any other body constituted by it. d) to depute officer to observe the affairs of even the branches and make a report thereon e) to require the bank to make such changes in the management and within such time as RBI deem fit The RBI shall make an Annual Report and submit the same to Govt. of India on the trend and progress of banking in the country .
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RBI to appoint RBI is empowered to appoint additional Directors for the banking company with effect from the date to be specified in the order, in the interest of the bank or that of Additional depositors. Such additional directors shall hold office for a period not exceeding Directors three years or such further periods not exceeding three years at a time. Section 36AB



Power of Central Govt. to acquire the undertaking of Banking Companies Power of Central Govt. to acquire the undertaking of Banking Companies in certain cases:-



CG can acquire banking company,



If Central Govt. is of the opinion that the Banking Co has failed to comply with the direction given to it by RBI relating to policy matters under sec. 21 and 35A or



Section 36AE



affairs of the bank being managed in a manner is detrimental to the interest of the depositors or that of to the banking policy, or for better provision of credit generally or of credit to any particular section of the community or in any particular area; it is necessary to acquire the undertaking of such banking company, it may after consultation with RBI as it thinks fit, by notified order, acquire the undertaking of such banking company with effect from such date as may be specified in this behalf by the Central Govt. Compensation to shareholders of the acquired bank



Compensation to be paid to the registered shareholders in accordance with the principle provided in section 5 of the Act. Any shareholder aggrieved with the amount of compensation may request the Central Government to refer the matter to tribunal to be constituted under section 36 AH.



Section 36AG:



If the number of representation received is not less than one-fourth of the of the number of shareholders holding not less than one-fourth of the paid-up share capital of the acquired bank, the Central Govt. shall constitute a Tribunal for that purpose.



Constitution of the Tribunal. Section 36AH Tribunal



The Tribunal shall consist of a Chairman and two other members. Chairman shall be a person who is or has been a judge of the High Court or the Supreme Court. Of the two other members, one shall be a person, who in the opinion of the Central Govt. has had commercial banking experience and the other shall be a person who is a Chartered Accountant.
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INSPECTION



(Sec. 35)



Order by RBI for inspection of books, suo motu or on a direction by CG [Sec.35(1)] Notwithstanding anything to the contrary contained in Sec.235 of the Companies Act, 1956 RBI at any time may, and on being directed so to do by CG shall cause an inspection to be made By one or more of its officers Of any banking company and its books and accounts and RBI shall supply to the banking company a copy of its report on such inspection. Duties of the directors, officers and employees of the banking company [Sec.35(2)] It shall be the duty of every director or other officer or employee of the banking company to produce to any officer making an inspection under sub-section (1) All such books, accounts and other documents in his custody or power and to furnish him with any statements and information relating to the affairs of the banking company as the said officer may require of him within such time as the said officer may specify. Amendments of Provisions Relating To Appointments of MD, Etc., To Be Subject To Previous Approval of RBI. (Sec.35 B) In case of a banking company no amendment of any provision relating to the maximum permissible number of directors or the appointment or re-appointment or termination of appointment or remuneration of a chairman, a managing director or any other director, whole-time otherwise or of a manager or a chief executive officer by whatever name called



Whether that provision be contained in the company’s memorandum or articles of association, or in an agreement entered into by it or in any resolution passed by the company in GM or by its Board of directors Shall have effect unless approved by RBI POWER OF RBI TO REMOVE MANAGERIAL AND OTHER PERSONS. (Sec.36AA) Grounds of Removal



Where RBI is satisfied that in the public interest or for preventing the affairs of a banking company being conducted in a manner detrimental to the interests of the depositors or
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for securing the proper management of any banking company it is necessary so to do RBI may, for reasons to be recorded in writing By order, remove from office with effect from such a date as may be specified in the order Any chairman, director, chief executive officer (by whatever name called) or other officer of employee of the banking company Issue of show cause notice before removal [Sec. 36AA(2)] � No order u/s 36AA(1) shall be made unless the chairman, director or chief executive officer or other officer or employee concerned, Has been given a reasonable opportunity of making a representation to RBI against the proposed order.



Name ‘ABC Steel Bank Limited’ is not permissible for a company carrying on business of manufacturers and stockist of iron and steel. Question (i).The promoters of a company to be registered under the Companies Act, 1956 having its main object of carrying on the business as manufacturers and stockists of Iron and Steel proposes that the name of the company is to be "ABC Steel Bank Limited". You are required to state with reference to the provisions of the Banking Regulation Act, 1949 whether the said company with the proposed name can be registered. JUNE 2009. Answer As provided in Section 7 of the Banking Regulation Act, 1949 no company other than a banking company can use, as part of its name, the word "Bank" unless it is a banking company as defined in Section 5(c) of the Banking Regulation Act, 1949 . Hence, the promoters of the company having the main object of carrying on the business as manufacturers and stockists of iron & steel can not keep the name of the company as "ABC Steel Bank Limited".



Building acquired by the Bank cannot continue to be held by the bank for the purpose of earning rent. Question (2) Union Bank of India, a National Bank acquired on 1st January, 2002 a building, fully occupied by various tenants, from Mr. Rahul, the owner of the building, in discharge of a term loan advanced to Mr. Rahul, who had mortgaged the said building as security with the said Bank and failed to repay the loan. The said bank wants to keep the building permanently with it and earn the rent from tenants. You are required to state with reference to the provisions of the Banking Regulation Act, 1949 whether the said bank can do so. (6 Marks) JUNE 2009. Answer Union Bank of India being a nationalized bank is a banking company within the meaning of the Banking Regulation Act, 1949. As provided in Section 9, no banking company shall hold any immovable property, howsoever acquired, for a period exceeding seven years except: (a) If such property is required for banking company's own use.
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(b) If the Reserve Bank of India extends the said period of seven years by up to another five years on the ground that such extension would be in the interest of the depositors of the banking company. Accordingly, Union Bank of India in this case would normally be required to dispose off the building acquired from Mr. Rahul before 1 st January, 2009. If the Reserve Bank of India grants the extension, then also the said Bank will have to dispose-off the same on or before 31st Dec, 2013.



Action which can be taken by Central Government, If XLR Banks Limited is not managing its affairs properly. Question (3) XLR Banks Limited is not managing its affairs properly. Employees as well as depositors of bank have complained to the Central Government from time to time about such mismanagement and requested the Central Government to acquire the undertaking of the Banking Company. Explain the powers of the Central Government in this regard under the Banking Regulation Act, 1949. (6 Marks) Nov. 2009



Answer. Central Government can the undertaken of Banking Company under section 36AE. Section 36AE provides that: If Central Govt. is of the opinion that the ⎯ Banking Company has failed to comply with the direction given to it by RBI relating to policy matters under sec. 21 and 35A or ⎯ affairs of the bank being managed in a manner is detrimental to the interest of the depositors or ⎯ that of to the banking policy, or for better provision of credit generally or of credit to any particular section of the community or in any particular area; it is necessary to acquire the undertaking of such banking company, it may after consultation with RBI as it thinks fit, by notified order, acquire the undertaking of such banking company with etfect from such date as may be specified in this behalf by the Central Govt.



Transfer of profits to reserve fund is valid. Questions House... 2010- May 6 marks



2011 - May (8 marks)



Mr. Gopal is a director in a Bank. The Reserve Bank of India terminates him on the ground that his conduct is deterimental to the interest of the depositors. Decide, whether the Reserve Bank of India can do so under the Banking Regulation Act, 1949.Can the Reserve Bank of India appoint Additional Director in a Bank under the said Act ? The central Government acquired a Banking company. The scheme of acquisition, apart from other matters, provided for the quantum of compensation payable to the shareholders of acquired bank.



Yes.



The shareholders may request the Central Government to
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2012-May (8 marks)



2012 - Nov (8 marks)



2013- May (8 marks)



2013 - Nov (8 marks)



2009-May (6 marks)



011-65568595 Some shareholders are not satisfied with the amount of compensation fixed under the scheme of acquisition. Is there any remedy available to the shareholders under the provisions of the Banking Regulation Act, 1949? Various complaints have been made against the activities of a Cooperative Banking company to the effect that if unchecked, the shareholders, depositors and others will suffer heavily and the complainants requested for the appointment of directors by Reserve Bank of India. Discuss whether the Reserve bank has any powers to inspect the records of the Co-operative Bank to ascertain the truth or otherwise in the complaints and to appoint directors in the Cooperative Bank under the Banking Regulation Act, 1949. The Reserve Bank of India issued certain directives to a Banking Company. The company does not care to act as per the directives. This fact comes to the notice of the officials of the Government of India, The officials, therefore desire to exercise the central Government's powers to acquire the said Banking Company. Examining the provisions of the Banking Regulation Act, 1949, state the manner, if any, such powers can be exercised. Also, state the matters that may be incorporated in the scheme of acquisition Mr. Jhameshwar was working as Manager in a banking company. The Reserve Bank of India removed Mr, Jhameshwar on the ground that his conduct was detrimental to the interests of the depositors. Decide whether the Reserve Bank of India has power to remove the said Manager under the provisions of the Banking Regulation Act, 1949, what remedies are available to Mr, Jhameshwar against his removal under the provisions of the said Act ? The Board of Directors of a newly incorporated Banking company is required to file the accounts and Balance sheet. Advise the Board of Directors about the law relating to preparation, signing airing or accounts and Balance sheet under the provisions of the Banking Regulation Act 1949. Also state applicability of the provisions of the companies Act, 1956 in this regard. Explain the Provisions of the Ban king Regulation Act, 1949 relating to audit of accounts of a banking company, appointment of Auditor and auditor's report. State whether the provision of the Companies Act, 2013 relating to powers, duties and functions of an Auditor of a company are applicable to the statutory Auditors of a banking company. The promoters of A company to be registered under the Companies Act. 1956 having its main object of carrying on the business as manufactures and stockists of Iron and Steel proposes that the name of the name company is to be “ABC Steel Bank Limited”. You are required to state with reference to the provisions of the Banking Regulation Act, 1949 whether the said company with the proposed name can be registered.



9.15 refer the matter to Tribunal to be constituted u/s 36AH of the Act Yes, Yes.



Refer Section 36AE



RBI has power to remove Mr. Jhameshwar.



Refer Sec.30



Refer Sec.30



No



N.K.SINGH 2009-May (6 marks)



2010- Nov (8 marks)



JUNE 2014



011-65568595 Union Bank of India, a National Bank acquired on 1st January, 2002 a building, fully occupied by various tenants, from Mr. Rahul, the owner of the building, in discharge of a term loan advanced to Mr. Rahul, the had mortgaged the said building as security with the said Bank to failed to repay the loan. The said bank wants to keep the building permanently with it and earn rent from tenants. You are required to state with it and earn the rent from tenants. You are required to state with reference to the provisions of the Banking Regulation act, 1949 whether the said bank can do so . The Board of Directors of VDV Ltd., a banking company incorporated in India, for the accounting year ended 31-3-2010 transferred 15 % of its net profit to its Reserve Fund. Certain shareholders of the company objects to the above Act of the Board of Directors on the ground that it is violative of the provisions of the banking Regulation Act, 1949. Examine the Provision of Banking Act and decide: (i) Whether contention of the Shareholders is tenable. (ii) Would your answer be still the same in case the Board of Directors transfer 30% of the company’s net profits to Reserve Fund .



9.16 No



(i)Tenable (ii) Not Tenable,



The objection made by the shareholders is valid, as the minimum amount to be transferred to the reserve fund is 20% of profits.



The Board of directors of SUV Limited, a banking company Refer Sec.17 incorporated in India, for the accounting period ended 31-032013 transferred 15% of its net profit to its Reserve Fund. Certain shareholders of the company object to the above act of the Board on the ground that it is violative of the provisions of the Banking Regulation Act, 1949. Decide whether the contention of the shareholders is tenable under the Banking Regulation Act, 1949.
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The Insurance Act, 1938 Definitions. Authority Sec.2(1A) policy-holder Sec.2(2)



Approved securities Sec.2(3) Auditor Sec.2(4) Controller of Insurance Sec.2 (5-B)



fire insurance business Sec.2(6A) Insurance company Sec.2(7A)



"insurance agent Sec.2(10)



“Authority” means the Insurance Regulatory and Development Authority established under section 3(1) of the Insurance Regulatory and Development Authority Act, 1999; “policy-holder” includes a person to whom the whole of the interest of the policyholder in the policy is assigned once and for all, but does not include an assignee thereof whose interest in the policy is defensible or is for the time being subject to any condition; approved securities,” meansi. Government securities and other securities guaranteed by Government; ii. debentures or other securities for money under issued under any Act. iii. shares of a corporation established by law and guaranteed fully by the Government "Auditor" means a person qualified under the Chartered Accountants Act, 1949, to act as an auditor of companies ; "Controller of Insurance" means the officer appointed by the Central Government under section 2B to exercise all the powers, discharge the functions and performs the duties of the Authority under − this Act or − the Life Insurance Corporation Act, 1956 or − the General Insurance Business (Nationalisation) Act, 1972 or − the Insurance Regulatory and Development Authority Act, 1999; fire insurance business" means the business of effecting, contract of insurance against loss by or incidental to fire or Other occurrence customarily included among risks insured against in fire insurance policies "Insurance company” means any insurer being a company(a) which is formed and registered under the Companies Act, 1956 ; (b) in which the aggregate holdings of equity shares by a foreign company, either by itself or through its subsidiary companies or its nominees, do not exceed 26% paid-up equity capital of such Indian insurance company; (c) Whose sole purpose is to carry on life insurance business or general insurance business or re-insurance business. "insurance agent" means an insurance agent licensed under Sec. 42 who receives payment by way of commission or other remuneration in consideration of his − soliciting or − procuring insurance business − including business relating to the continuance, renewal or revival of policies of insurance;



N.K.SINGH 011-65568595 investment company Sec.2(10A) marine insurance business Sec.2(13A)



miscellaneous insurance business Sec.2(13B)
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investment company" means a company whose principal business is the acquisition of shares, stocks debentures or other securities; marine insurance business" means the business of effecting contracts of insurance upon vessels of any description, − including cargoes, freights and other interests which may be legally insured, in or in relation to such vessels, cargoes and freights, goods, wares, merchandise and property of whatever description insured for any transit, by land or water, or both, and − whether or not including warehouse risks or similar risks in addition or as incidental to such transit, and − includes any other risks customarily included among the risks insured against in marine insurance policies; miscellaneous insurance business" means the business of effecting contracts of insurance which is not principally or wholly of any kind or kinds included in clause (6A), (11) and (13A)



Appointment of Authority of Insurance. Sec.2B (1) CG may appoint Authority in place of IRDA. (2) Matters which are considered by CG.



If at any time, the Authority is superseded under section19 (1) of the Insurance Regulatory and Development Authority Act, 1999, the Central Government may, by notification in the Official Gazette, appoint a person to be the Controller of Insurance till such time the Authority is reconstituted under section 19(3) of that Act In making any appointment under this section, the Central Government shall have due regard to the following considerations, namely, − whether the person to be appointed has had experience in industrial, commercial or insurance matter and − whether such person has actuarial qualifications.



Prohibition of transaction of insurance business by certain persons. Sec.2C (1) Save as hereinafter provided, no person shall, begin to carry on any class of insurance business in India unless he is(a) a public company, or (b) a society registered under the Co-operative Societies Act, 1912, or under any other law for the time being in force in any State relating to co-operative societies, or (c) a body corporate incorporated under the law of any country outside India not being of the nature of a private company: Insurers to be subject to this Act while liabilities remain unsatisfied. Sec.2D Every insurer shall be subject to all the provisions of this Act so long as his liabilities in India − remain unsatisfied or − not otherwise provided for.
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Registration. Sec.3 No person shall, begin to carry on any insurance business in India, 1.Mandatory unless he has obtained from the Authority a certificate of registration for the Registration. particular class of insurance business. Every application for registration shall be made in such manner as may be determined 2. application for registration by the regulations made by the Authority and shall be accompanied bya a certified copy of the memorandum and articles of association, shall be accompanied by b the name, address and the occupation, if any, of the directors . c a statement of the class or classes of insurance business done or to be done, d where the provisions of section 6 or section 97 apply, a declaration verified by an affidavit made by the principal officer of the insurer authorised in that behalf that the provisions of those sections as to paid-up equity capital or working capital have been complied with; e in the case of an insurer having his principal place of business or domicile outside India, a statement verified by an affidavit made by the principal officer of the insurer setting forth the requirements (if any) not applicable to nationals of the country in which such insurer is constituted, . f a certified copy of the published prospectus, g the receipt showing payment of fee as may be determined by the regulations which shall not exceed Rs.50000/- for each class of business as may be specified by the regulations made by the Authority; h such other documents as may be specified by the regulations made by the Authority. (2A) (2A) If, on receipt of an application for registration and after making such inquiry as Registration by he deems fit, the Controller is satisfied that— Authority. a) the financial condition and the general character of management of the applicant are sound; b) the volume of business likely to be available to, and the capital structure and earning prospects of, the applicant will be adequate; c) the interest of the general public will be served if the certificate of registration is granted to the applicant in respect of the class or classes of insurance business specified in the application; and



(2C). Appeal to CG against Refusal.



d) the applicant has complied with the provisions of Sections 2-C, 5, 31A and 32 and has fulfilled all the requirements of this section applicable to him, the Authority may register the applicant as an insurer and grant him a certificate of registration. Any person aggrieved by the decision of the Authority refusing registration may, within 30 days from the date on which a copy of the decision is received by him, appeal to the Central Government.



(2D) no appeal before court.



The decision of the Central Government on such appeal shall be final and shall not be questioned before any Court.



N.K.SINGH 011-65568595 (3)Cancellation of Registratioin.



(5B) Effect of cancellation



7. Issue of duplicate certificate.
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The Authority shall cancel the registration of an insurer either wholly or in so far as it relates to a particular class of insurance business, as the case may be, a if the insurer fails to comply with the provisions of section 7 or section 98 as to deposits, or b if the insurer fails, at any time, to comply the provisions of Sec. 64VA as to the excess of the value of his assets over the amount of his liabilities; or c if the insurer is in liquidation or is adjudged an insolvent d if the business or a class of the business of the insurer has been transferred to any person or has been transferred to or amalgamated with the business of any other insurer e if the whole of the deposit made in respect of insurance business has been returned to the insurer under Sec. 9, or f if, in the case of an insurer specified in sub-clause (c)of clause (9) of section 2, the standing contract referred to in that sub-clause is cancelled or is suspended and continues to be suspended for a period of six months, or g if the Central Government so directs under section 33(4) and the Authority may cancel the registration of an insurerh if the insurer makes default in complying with, or acts in contravention of any requirement of this Act or of any rule or any regulation or order made or, any direction issued there under, or i if the Authority has reason to believe that any claim upon the insurer arising in India under any policy of insurance remains unpaid for three months after final judgment in regular course of law, or j if the insurer carries on any business other than insurance business or any prescribed business k if the insurer makes a default in complying with any direction issued or order made, as the case may be, by the Authority under the Insurance Regulatory and Development Authority Act, 1999, or l if the insurer makes a default in complying with, or acts in contravention of, any requirement of the − Companies Act, 1956 or − the Life Insurance Corporation Act, 1956 ,or − General Insurance Business (Nationalisation) Act, 1972 , or − the Foreign Exchange management Act,1999. When a registration is cancelled the insurer shall not, after the cancellation has taken effect, enter into any new contracts of insurance, but all rights and liabilities in respect of contracts of insurance entered into by him before such cancellation takes effect shall, continue as if the cancellation had not taken place. The Authority may, on payment of the prescribed fee, not exceeding five rupees, issue a duplicate certificate of registration to replace a certificate lost, destroyed or mutilated, or in any other case where he is of opinion that the issue of a duplicate certificate is necessary.
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Renewal of registration. Sec.3A Renewal when (1) An insurer who has been granted a certificate of registration under section 3 shall required. Sec.3A have the registration renewed annually for each year after that ending on the 31st day of March. When the An application for the renewal of a registration Application to for any year shall be made by the insurer to the Authority before the 31st day of December of the preceding year. be made. Sec.3A(2) an insurer fails If an insurer fails to apply for renewal of registration before the date specified in subto apply for section (2) the Authority may, renewal of accept an application for renewal of the registration on receipt from the insurer registration − of the fee payable with the application and before the − such penalty, not exceeding the fee as determined by the regulations made by specified date the Authority, and payable by him, as the Authority may require: Provided that an appeal shall lie to the Central Government from an Sec.3A(4) order passed by the Authority imposing a penalty on the insurer Renewal The Authority shall, on fulfillment by the insurer of the requirements of this section, renew the registration and grant him a certificate of renewal of registration. Restriction on name of insurer Sec.5 No similar name is allowed,



Change of Name by Insurer



An insurer shall not be registered by a name identical with that by which an ⎯ insurer in existence is already registered, or ⎯ so nearly resembling that name , except when the insurer in existence is in the course of being dissolved and signifies his consent to the Authority. − If an insurer, through inadvertence or otherwise, − is without such consent as aforesaid registered, − by a name identical with that by which an insurer already in , − the first mentioned insurer shall, if called upon to do so by the Authority on the application of the second-mentioned insurer, − change his name within a time to be fixed by the Authority:



Requirements as to capital. Sec.6 Minimum Paid-up capital. paid-up equity capital shall not include.



in case of a person carrying on the business of life Rs.100 crore insurance or general insurance in case of a person carrying on exclusively the Rs.200 crore business as a reinsurer in determining the paid-up equity capital , ⎯ the deposit to be made under section 7 and ⎯ any preliminary expenses incurred in the formation of the company shall be excluded:
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Requirements as to capital structure and voting rights and maintenance of registers of beneficial owners of shares. Sec 6A. No public company limited by shares having its registered office in India, shall carry on Conditions as to capital life insurance business, unless it satisfies all the following conditions, namely: structure. ⎯ that the capital of the company consists only of ordinary shares each of which have a single face value; ⎯ that, except during any period not exceeding one year allowed by the company for payment of calls on shares, the paid-up amount is the same for all shares, whether existing or new: Voting right of every shareholder of any public company as aforesaid shall in all cases be Conditions as to voting strictly proportionate to the paid-up amount of the shares held by him. right



Manner of divesting excess shareholding by promoter in certain cases. Sec 6AA Maximum shareholding. Divesting



Not applicable Procedure for divesting



No promoter shall at any time hold more than 26% or such other percentage as may be prescribed, of the paid-up equity capital in an Indian insurance company − Provided that in a case where an Indian insurance company begins the business of life insurance, general insurance or re-insurance in which the promoters hold more than 26% of the paid-up equity capital or such other excess percentage as may be prescribed, − the promoters shall divest in a phased manner the share capital in excess of the 26% of the paid-up equity capital or such excess paid -up equity capital as may be prescribed, − after a period of ten years from the date of the commencement of the said business by such Indian insurance company or with such period as may be prescribed by the Central Government. Nothing contained in the section shall apply to the promoters being foreign company, referred to in Section.2(7A). The manner and procedure for divesting the excess share capital shall be specified by the regulations made by the Authority.



Deposits. Sec. 7 Minimum Every insurer shall, Deposit. in respect of the insurance business carried on by him in India, deposit and keep deposited with the Reserve Bank of India amount hereafter specified, either in − cash or − in approved securities estimated at the market value of the securities on the day of deposit, or − partly in cash and partly in approved securities so estimated:a. in the case of life insurance business, a sum equivalent to − 1% of his total gross premium written in India in any financial year, or − Rs.10 crore; Whichever is less.
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b. in the case of general insurance business, − 3% of his total gross premium written in India in any financial year, or − Rs.10 crore; Whichever is less. c. in the case of re-insurance business, a sum of Rs.20 crores Investment by RBI.



(9A) The Reserve Bank of India shall, if so requested by the insurer,— a. sell any securities deposited by him with the Bank under this section and hold the cash realized by such sale as deposit, or b. invest in approved securities specified by the insurer the whole or any part of a deposit held by it in cash b. and may charge the normal commission on such sale or on such investment.



Reservation of deposits. Sec.8 Any deposit made under section 7 or section 98 shall be deemed to be part of the assets of Deposit shall be the insurer but shall not be subject to any assignment or charge; deemed to ⎯ nor shall it be available for the discharge of any liability of the insurer other than be the liabilities arising out of policies of insurance ; assets of ⎯ nor shall it be liable to attachment in execution of any decree except a decree the insurer obtained by a policy-holder of the insurer in respect of a debt due upon a policy which debt the policy-holder has failed to realise in any other way. Liabilities Where a deposit is made in respect of life insurance business shall not be the deposit made in respect thereof shall not be available for discharge of any liability of discharged the insurer from other than liabilities arising out of policies of life insurance issued by the insurer. Deposit. Refund of deposit. Sec.9 − − − −



Where an insurer has ceased to carry on in India all classes of insurance business, and his liabilities in India in respect of all classes of insurance business have been satisfied , the court may, on the application of the insurer, order the return to the insurer of the deposit made by him under this Act.



Amendment of provisions relating to appointments of managing directors, etc., to be subject to previous approval of the Authority. Sec.34A Approval of Amendment of provisions relating to appointment etc. requires approval. no amendment made, of any provision relating to the appointment, re-appointment, IRDA. termination of appointment or remuneration of a managing or whole-time director, or of a manager or a chief executive officer, by whatever name called, shall have effect unless approved by the Authority;



N.K.SINGH 011-65568595 Appointment of MD, WTD no appointment, re-appointment or termination of appointment made, of a managing or whole-time director, or a manager or a chief executive officer, by whatever name called, shall have effect unless it is made with the previous approval of the Authority. Power of Authority to remove managerial persons from office. Sec.34B Removal of Directors etc.



Director/CEO Black listed for 5 years.



Consequences of contravention of orders,



Where the Authority is satisfied that ⎯ in the public interest or ⎯ for preventing the affairs of an insurer being conducted in a manner detrimental to the interests of the policy-holders or ⎯ for securing the proper management of any insurer it is necessary so to do, he may, remove any director or the chief executive officer, by whatever name called, of the insurer after giving a reasonable opportunity of making a representation to the Authority against the proposed order. Where any order of removal is made in respect of a director or chief executive officer of an insurer , he shall cease to be a director or as the case may be chief executive officer of the insurer and shall not, be concerned with, or take part in, the management of any insurer for such period not exceeding 5 years as may be specified in the order. If any person in respect of whom a Removal order is made by the Authority contravenes the aforesaid provisions of this section, he shall be punishable with fine which may extend to Rs.250/- for each day during which such contravention continues.



Power of Controller to appoint additional directors. Sec 34C. Authority to appoint Additional Director.



Maximum number of Additional Director.



Tenure of Additional Director



If the Authority is of opinion that ⎯ in the public interest or ⎯ in the interests of an insurer or his policy-holders it is necessary so to do, he may, appoint, one or more persons to hold office as additional directors of the insurer. Provided that the number of additional directors so appointed shall not, at any time, exceed ⎯ five or ⎯ 1/3rd of the maximum strength fixed for the Board by the articles of association of the insurer, Whichever is less. Any person appointed as additional director in pursuance of this section,— a. shall hold office during the pleasure of the Authority, and subject thereto ⎯ for a period not exceeding three years or
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⎯ such further periods not exceeding three years at a time as the Authority may specify; b. shall not incur any obligation or liability by reason only of his being a director or for anything done or omitted to be done in good faith in the execution of the duties of his office or in relation thereto. For the purpose of reckoning any preparation of the total number of directors, any additional director appointed under this section shall not be taken into account.



Power of Authority to issue directions regarding re-insurance contract, etc. Sec.34F (1) the Authority may, Direction of Authority if he is of opinion that the terms or conditions of any re-insurance contract entered into regarding by an insurer are not favourable to the insurer or are detrimental to the public interest, modification he may, by order, of re− require, the insurer to make, at the time when the renewal of such contract insurance becomes next due, such modifications in the terms and conditions of such treaty contract or contract as he may specify in the order or − not to renew such treaty or contract, and, if the insurer fails to comply with such order, he shall be deemed to have failed to comply with the provisions of this Act. The Authority may, if he has reason to believe that Authority may an insurer is entering into or is likely to enter into re-insurance contracts which are demand a − not favourable to the insurer or copy of Re− detrimental to the public interest, insurance he may, by order, direct that the insurer shall not enter into such re-insurance contract contract. unless a copy of such treaty or contract has been furnished to him in advance and the terms and conditions thereof have been approved by him and if the insurer fails to comply with such order he shall be deemed to have failed to comply with the requirements of this Act. Power of Authority to order closure of foreign branches. Sec.34G Controller may, if he has reason to believe that the working of any branch outside India of an insurer being an insurer , − is generally resulting in a loss or − that the affairs of that branch are being conducted in a manner prejudicial to the interests of the policy-holders or the public interest, he may, after giving an opportunity to the insurer of being heard, direct that the insurer shall cease, within such period not being less than one year, as may be specified in the order, to carry on insurance business in the country in which such branch is situated and if the insurer fails to comply with such order he shall be deemed to have failed to comply with the provisions of this Act.
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Nomination by policy-holder. Sec.39 Time of Nomination



Conditions for validity of nomination.



The holder of a policy of life insurance on his own life, may, when effecting the policy or at any time before the policy matures for payment, nominate the person or persons to whom the money secured by the policy shall be paid in the event of his death: Provided that, where any nominee is a minor, it shall be lawful for the policy holder to appoint in the prescribed manner any person to receive the money secured by the policy in the event of his death during the minority of the nominee. Any such nomination in order to be effectual shall, unless − it is incorporated in the text of the policy itself, be made by an endorsement on the policy − communicated to the insurer and − registered by him in the records relating to the policy and − any such nomination may at any time before the policy matures for payment be cancelled or changed by an endorsement or a further endorsement or a will, as the case may be,



but unless notice in writing of any such cancellation or change has been delivered to the insurer, the insurer shall not be liable for any payment under the policy made bona fide by him to a nominee mentioned in the text of the policy or registered in records of the insurer. The insurer shall furnish to the policy-holder a written acknowledgment of having written acknowledgment registered a nomination or a cancellation change thereof, and may charge a fee not exceeding one rupee for registering such cancellation or change. Prohibition of Rebates Sec.41. Prohibition on rebate of commission and premium.



No Prohibition, in case of an Insurance Agent. Contravention.



No person shall allow, as an inducement to any person to take or renew or continue an insurance in respect of any kind of risk relating to lives or property in India, ⎯ any rebate of commission payable or ⎯ any rebate of the premium shown on the policy, ⎯ Nor shall any person taking out or renewing or continuing a policy accept any rebate, except such rebate as may be allowed in accordance with the published prospectuses or tables of the insurer. Provided that acceptance by an insurance agent of commission in connection with a policy of life insurance taken out by himself on his own life shall not be deemed to be acceptance of a rebate of premium within the meaning of this sub-section. Any person making default in complying with the provisions of this section shall be punishable with fine which may extend to five hundred rupees.



Policy not to be called in question on ground of mis-statement after two years. Sec.45.



N.K.SINGH 011-65568595 If statement is inaccurate, policy shall not be after 2 years,



Insurer may demand the age proof and Adjust the policy accordingly.



No policy of life insurance shall after the expiry of two years from the date on which it was effected be called in question by an insurer on the ground that statement made in the proposal or in any report of a medical officer, or referee, or friend of the insured, or in any other document leading to the issue of the policy, was inaccurate or false, unless ⎯ the insurer shows that such statement was on a material matter or suppressed facts which it was material to disclose and ⎯ that it was fraudulently made by the policy-holder and ⎯ that the policy-holder knew at the time of making it that the statement was false or that it suppressed facts which it was material to disclose: insurer can call for proof of age at any time if he is entitled to do so, and no policy shall be deemed to be called in question merely ⎯ because the terms of the policy are adjusted on subsequent proof that the age of the life insured was incorrectly stated in the proposal.



Power of Central Government to acquire undertakings of insurers in certain cases. Sec 52H Ground of acquisitions



Undertaking means Vesting of assets and liabilities Suit shall not abate



If, upon receipt of a report from the Authority, the Central Government is satisfied that an insurer, a) has persistently failed to comply with direction or order or— b) is being managed in a manner detrimental to the public interest or to the interests of his policy-holders, or share-holders, and that ⎯ in the public interest, or ⎯ in the interest of the policy-holders or share-holders of such insurer, it is necessary to acquire the undertaking of such insurer, the Central Government may, by notified order, and after giving a reasonable opportunity of showing cause against the proposed action acquire the undertaking of such insurer with effect from such date as maybe specified in the order ; "undertaking", in relation to an insurer incorporated outside India, means the undertaking of the insurer in India, Subject to the other provisions contained in this section, on the appointed day, all the assets and liabilities of the undertaking of the acquired insurer shall stand transferred to, and vest in, the Central Government. If, on the appointed day, any suit, appeal or other proceeding, of whatever nature, is pending by or against the acquired insurer the same shall not abate, be discontinued or be, in any way, prejudicially affected by reason of the transfer of the undertaking of the acquired insurer .
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Power of the Advisory Committee to regulate rates, advantages, etc. Sec 64UC Advisory Committee may, regulate rates, advantages, terms and conditions.



The Advisory Committee may, control and regulate the rates, advantages, terms and conditions that may be offered by insurers, and any such rate, advantages, terms and conditions shall be binding on all insurers: Provided that the Authority may, permit any insurer to offer, during such period (being not more than two years but which may be extended by periods of not more than two years at a time) and subject to such conditions as may be specified by him, rates, advantages, terms or conditions different from those fixed by the Advisory Committee in respect of any particular category of risks, ⎯ if he is satisfied that such insurer generally issues policies only to a restricted class of the public or under a restricted category of risks. In fixing, amending or modifying any rates, advantages, terms or conditions, No discrimination. relating to any risk, the Advisory Committee shall try to ensure, as far as possible, that there is no unfair discrimination. No Appeal lies. The decisions of the Advisory Committee in pursuance of the provisions of this section shall be final. Compounding Where an insurer is guilty of breach of any rate, advantage, term or condition fixed the offence by the Advisory Committee, he shall be deemed to have contravened the provisions of this Act. Provided that instead of proceeding against the insurer for such contravention, the Authority may, ⎯ if the insurer removes the contravention by recovering the deficiency in the premium, or ⎯ where it is not practicable to do so, modifies suitably or cancels the contract of insurance, compound the offence on payment to the Advisory Committee of such fine, not exceeding Rs.1000/, as he may decide in consultation with the Advisory Committee. Licensing of surveyors and loss assessors. Sec 64UM



Licence for surveyor



Save as otherwise provided in this section, no person shall act as a surveyor or loss assessor in respect of general insurance business, unless he holds a valid licence issued to him by the Authority. Validity of Every licence issued under this section shall remain in force, Licence unless cancelled earlier, for a period of five years from the date of issue thereof, and may be renewed for a period of five years at a time, on payment of such fee, not exceeding Rs.200/-, as may be determined by the regulations. application Every application for the renewal of the licence shall be made at least 30 days before for the expiry of the period of validity thereof. renewal duplicate The Authority may, if he is satisfied that any licence issued or renewed under this licence section has been lost or destroyed,
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issue a duplicate licence on payment of a fee of Rs. 5/- and the duplicate licence so issued shall remain in force for the remainder of the period of a validity of the licence in lieu of which it is issued.



No risk to be assumed unless premium is received in advance. Sec.64VB No risk be assumed, unless payment of premium.



No insurer shall assume any risk in India in respect of any insurance business on which premium is not ordinarily payable outside India unless and until − the premium payable is received by him or − is guaranteed to be paid by such person in such manner and within such time as may be prescribed or − deposit of such amount as may be prescribed, is made in advance in the prescribed manner. For the purposes of this section, in the case of risks for which premium can be ascertained in advance, the risk may be assumed not earlier than the date on which the premium has been paid in cash or by cheque to the insurer.



Explanation. ~ Where the premium is tendered by postal money-order or cheque sent by post, the risk may be assumed on the date on which the money-order is booked or the cheque is posted, as the case may be. Refund of Any refund of premium which may become due to an insured premium − on account of the cancellation of a policy or − alteration in its terms and conditions or − otherwise shall be paid by the insurer directly to the insured by a crossed cheque or by postal money-order and a proper receipt shall be obtained by the insurer from the insured, and such refund shall in no case be credited to the account of the agent. Where an insurance agent collects a premium on a policy of insurance on behalf of an Premium to be insurer, deposited he shall deposit with, or despatch by post to, the insurer, by the premium so collected insurance in full without deduction of his commission agent. within twenty-four hours of the collections excluding bank and postal holidays. Restrictions on the opening of a new place of business. Sec.64VC No insurer shall, − open a new place of business in India or − change otherwise than within the same city, town or village, the location of an existing place of business situated in India without obtaining the prior permission of the Authority. Explanation.—For the purposes of this section, "place of business" include a branch, sub-branch, inspectorate, organisation office and any other office, by whatever name called.
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Re-insurance with Indian reinsurers. Sec.101A Re-insurance



Authority may, by notification specify the percentage of the sum assured on each policy



Every insurer shall re insure with Indian re-insurers such percentage of the sum assured on each policy as may be specified by the Authority with the previous approval of the Central Government. the Authority may, by notification in the official Gazette,— (a) specify the percentage of the sum assured on each policy to be reinsured and different percentages may be specified for different classes of insurance: Provided that no percentage so specified shall exceed 30% of the sum assured on such policy; and (b) also specify the proportions in which the said percentage shall be allocated among the Indian re-insurers.



Examination of re-insurance treaties. Sec. 101C 101C. The Authority may, at any time (a) call upon an insurer to submit for his examination all re-insurance treaties and other reinsurance contracts entered into by the insurer; (b) examine any officer of the insurer on oath in relation to any such document as is referred to in C1ause (a) above; or (c) by notice in writing, require any insurer to supply him with copies of any of the documents referred to in Clause (a), certified by a principal officer of the insurer. Sec. 2B 2C 2D 3 3A 5 6 6A



Contents Appointment of Authority of Insurance. Prohibition of transaction of insurance business by certain persons. Insurers to be subject to this Act while liabilities remain unsatisfied. Registration. Sec. Renewal of registration. Restriction on name of insurer. Requirements as to capital. Requirements as to capital structure and voting rights and maintenance of registers of beneficial owners of shares.



6AA



Manner of divesting excess shareholding by promoter in certain cases.



7 8 9 34A



Deposits. Reservation of deposit. Refund of deposit. Amendment of provisions relating to appointments of managing directors, etc., to be subject to previous approval of the Authority. Power of Authority to remove managerial persons from office. Power of Controller to appoint additional directors. Power of Authority to issue directions regarding re-insurance contract, etc. Power of Authority to order closure of foreign branches. Nomination by policy-holder. Prohibition of Rebates Policy not to be called in question on ground of mis-statement after two years.



34B 34C. 34F (1) 34G 39 41. 45.
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Power of Central Government to acquire undertakings of insurers in certain cases. Power of the Advisory Committee to regulate rates, advantages, etc. Licensing of surveyors and loss assessors. No risk to be assumed unless premium is received in advance. Restrictions on the opening of a new place of business. Sec. Re-insurance with Indian reinsurers. Examination of re-insurance treaties.



Question House Exams 2013 - Nov 4 mark 2012 - Nov 4 mark



2012- May



2011- May



Questions Mr, Krishna wants to nominate Mr. Flam, his 10 years old son, as a nominee for his life insurance policy. Advise him under the provision of the Insurance Act, 1938. A life insurance policy, in favour of Kamal Kumar, came into force of 1st February,2009, In January, 2012 the insurer came to know that there was a mis-statement in the proposal for insurance regarding the age of the nominee. Decide, under the provisions of the Insurance Act, 1938, whether the said insurance policy can be called in question? With reference to the provisions of Insurance Act, 1938 as amended by Insurance Regulatory and Development Authority Act, 1 999 state the norms in respect of paid up equity capital for carrying out the business of an insurer. Also state the items that are excluded in determining the amount of paid up equity capital of an insurer under the said Acts What are the provisions in the Insurance Act, 1938 regarding nomination by Life Insurance Policy holder? Whether a minor can be a nominee in a Life Insurance Policy?



Answer’s Key



The policy cannot be called in question.



Yes minor can be a nominee in a Life Insurance policy.
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The Insurance Regulatory and Development Authority Act, 1999 Authority:Sec2(b)



SIGNIFICANT DEFINITIONS Authority" means the Insurance Regulatory and Development Authority established under Sec3(1)



Intermediary/Insurance "Intermediary or Insurance Intermediary" includes insurance brokers, Intermediary:Sec 2 (f): reinsurance brokers, Insurance Consultants, Surveyors and loss assessors. ESTABLISHMENT AND INCORPORATION OF AUTHORITY. Sec.3 CG May With effect from such date as the Central Government may, by notification, appoint, there shall be established, for the purposes of this Act, an Authority to be called "the Insurance establish Regulatory and Development Authority". IRDA. Status of The Authority shall be a body corporate by the name aforesaid having perpetual succession and a common seal with power, subject to the provisions of this Act, to acquire, hold and IRDA. dispose of property, both movable and immovable, and to contract and shall, by the said name, sue or be sued. COMPOSITION OF AUTHORITY. Sec.4 The Authority shall consist of the following members, namely:Total a) a Chairperson; number of b) not more than five whole-time members; members c) not more than four part-time members, to be appointed by the Central Government Qualification All the members are of person ability, integrity and standing of members who have knowledge or experience in life insurance, general insurance, actuarial science, finance, economics, law, accountancy, administration or any other discipline which and chairperson would, in the opinion of the Central Government, be useful to the Authority: Provided that the Central Government shall, while appointing the Chairperson and the whole-time members, ensure that at least one person each is a person having knowledge or experience in life insurance, general insurance or actuarial science, respectively. TENURE OF OFFICE OF CHAIRPERSON AND OTHER MEMBERS. Sec.5 The Chairperson and every other whole-time member shall hold office for a term of 5 Maximum tenure of years from the date on which he enters upon his office and shall be eligible for reappointment: members Provided that no person shall hold office as a − Chairperson after he has attained the age of 65 years: − whole-time member after he has attained the age of 62 years. Tenure of A part-time member shall hold office for a term not exceeding 5 years part-time from the date on which he enters upon his office. member However a member may Resignation a) relinquish his office by giving in writing to the Central Government notice of not and less than three months; or Removal. b) be removed from his office in accordance with the provisions of section
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REMOVAL FROM OFFICE.- Sec.6 Grounds of The Central Government may remove from office any member who a) is, or at any time has been, adjudged as an insolvent; or Removal. b) has become physically or mentally incapable of acting as a member; c) has been convicted of any offence which, in the opinion of the Central Government, involves moral turpitude; or d) has acquired such financial or other interest as is likely to affect prejudicially his functions as a member; or e) has so abused his position as to render his continuation in office detrimental to the public interest. No such member shall be removed Oppurtunity of being under clause (d) or clause (e) of sub-section (1) unless he has been given a reasonable opportunity of being heard in the matter. heard. BAR ON FUTURE EMPLOYMENT OF MEMBERS.—Sec.8 Ban on The Chairperson and the whole-time members shall not, for a period of 2 years from the Appointment date on which they cease to hold office as such, except with the previous approval of the Central Government, accepta) any employment either under the Central Government or under any State Government; or b) any appointment in any company in the insurance sector. Who is banned From further Chairperson and the whole-time members employment. Duration of Ban 2 years Exemption. Employment either under CG/SG/Company in Insurance Sector. MEETINGS OF AUTHORITY. Sec.10. Meetings



Who will preside the meeting Decision of majority shall be final. Regulation



The Authority shall meet at − such times and places and − shall observe such rules and procedures in regard to transaction of business at its meetings (including quorum at such meetings) as may be determined by the regulations. − The Chairperson, or − if for any reason he is unable to attend a meeting of the Authority, any other member chosen by the members present from amongst themselves at the meeting shall preside at the meeting. All questions which come up before any meeting of the Authority shall be decided by a majority of votes by the members present and voting, and in the event of an equality of votes, the Chairperson, shall have a second or casting vote. The Authority may make regulations for the transaction of business at its meetings.
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VACANCIES, ETC., NOT TO INVALIDATE PROCEEDINGS OF AUTHORITY. Sec.11 No act or proceeding of the Authority shall be invalid merely by reason of a) any vacancy in, or any defect in the constitution of, the Authority; or b) any defect in the appointment of a person acting as a member of the Authority; or c) any irregularity in the procedure of the Authority not affecting the merits of the case. DUTIES, POWERS AND FUNCTIONS OF AUTHORITY. Sec.14 The powers and functions of the Authority shall include, a) issue to the applicant a certificate of registration, renew, modify, withdraw, suspend or cancel such registration; b) protection of the interests of the policy holders in matters concerning assigning of policy, nomination by policy holders, insurable interest, settlement of insurance claim, surrender value of policy and other terms and conditions of contracts of insurance; c) specifying requisite qualifications, code of conduct and practical training for intermediary or insurance intermediaries and agents; d) specifying the code of conduct for surveyors and loss assessors; e) promoting efficiency in the conduct of insurance business; f) promoting and regulating professional organisations connected with the insurance and reinsurance business; g) levying fees and other charges for carrying out the purposes of this Act; h) calling for information from, undertaking inspection of, conducting enquiries and investigations including audit of the insurers, intermediaries, insurance intermediaries and other organisations connected with the insurance business; i) control and regulation of the rates, advantages, terms and conditions that may be offered by insurers in respect of general insurance business not so controlled and regulated by the Tariff Advisory Committee under section 64U of the Insurance Act, 1938 ; j) specifying the form and manner in which books of account shall be maintained and statement of accounts shall be rendered by insurers and other insurance intermediaries; k) regulating investment of funds by insurance companies; l) regulating maintenance of margin of solvency; m) adjudication of disputes between insurers and intermediaries or insurance intermediaries; n) supervising the functioning of the Tariff Advisory Committee; o) specifying the percentage of premium income of the insurer to finance schemes for promoting and regulating professional organisations referred to in clause (f); p) specifying the percentage of life insurance business and general insurance business to be undertaken by the insurer in the rural or social sector; and q) exercising such other powers as may be prescribed.



FINANCE, ACCOUNTS AND AUDIT: SECTIONS 15-17 The Central Government grants funds necessary for such Authority.
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The fund shall be called as "IRDA Fund" and it includes ^ Governmental Grants, fees and charges. ^ Money renewed by the 'Authority' from other sources specified by the Central Government. ^ Premium income received from the insurer. The above funds shall applied for ^ meeting salaries and allowances of members, officers and employees of the authority. ^ meeting other legitimate expenses of the authority. The 'Authority' has to maintain Books of Accounts and prepare Annual Financial Statements as per norms prescribed by Central Government in consultation with CAG. The accounts of the 'Authority' shall be audited by the CAG according to their schedule and the expenditure required for such audit has to be borned by the 'Authority'. Any other person appointed by CAG may enjoy same privileges and have assesst books, documents and other relevant papers. The certified accounts of the 'Authority' whether audited by CAG or person appointed by CAG, to be put forward to the Central Government and the same be laid before the Parliament by such Union Government. POWER OF CENTRAL GOVERNMENT TO SUPERSEDE AUTHORITY.- Sec. 19 CG to If at any time the Central Government is of the opiniona) that, on account of circumstances beyond the control of the Authority, it is supersede the unable to discharge the functions or perform the duties imposed on it by or Authority by under the provisions of this Act, or NIOG. Sec. 19(1) b) that the Authority has persistently defaulted in complying with any direction given by the Central Government; or c) that circumstances exist which render it necessary in the public interest so to do, the Central Government may, be notification and for reasons to be specified therein, supersede the Authority for such period, not exceeding 6 months, as may be specified in the notification and appoint a person to be the Controller of Insurance : Provided that before issuing any such notification, the Central Government shall give a reasonable opportunity to the Authority to make representations, if any, of the Authority. Result of Upon the publication of a notification under sub-section(1) superseding the Authority, a) the Chairperson and other members shall, as from the date of supersession, Notification. Sec. 19(2) vacate their offices as such; b) all the powers, functions and duties which may, by or under the provisions of this Act, be exercised or discharged by or on behalf of the Authority shall, until
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the Authority is reconstituted under sub-section(3), be exercised and discharged by the Controller of Insurance; and c) all properties owned or controlled by the Authority shall, until the Authority is reconstituted under sub-section(3), vest in the Central Government. Reconstitution On or before the expiration of the period of supersession specified in the notification issued under sub-section(1), of Authority the Central Government shall reconstitute the Authority by a fresh appointment of its Sec. 19(2) Chairperson and other members and in such case any person who had vacated his office under clause(a) of sub-section(2) shall not be deemed to be disqualified for reappointment. Laid before Central Government shall cause a copy of the notification issued under sub-section(1) and a full report to any action to be laid before each House of Parliament at the earliest. Parliament ESTABLISHMENT OF INSURANCE ADVISORY COMMITTEE.—Sec.25 Authority may The Authority may, by notification, establish with effect from such date as it may specify in such notification, Establish IAC a Committee to be known as the Insurance Advisory Committee. The Insurance Advisory Committee shall consist of not more than 25 members Representation to represent the interests of commerce, industry, transport, agriculture, consumer, of Members. surveyors, agents, intermediaries, organisations engaged in safety and loss prevention, research bodies and employees' association in the insurance sector. Objective of The objects of the Insurance Advisory Committee shall be to advise the Authority on matters relating to the making of the regulations under IAC. section 26.
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