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Short Description

LAWS1091 full class notes...



Description


BA: Class Notes Week 1.1: Essay notes:  Phoenix company: a company that operates and then goes busted (bankrupt), not paying its credit and borrows more, page 183.  Theories of law: found in textbook pages 78-93.  Only a third of what you write should be descriptive.  Article written by Pamela Samuelson: Good legal writing 1946.  Max 2000 words. 1300 on argument and 700 on thesis.  Footnotes should only be for citations. Reading:  Ford’s principles of corporate law 15th ed. Easiest place to consult for the law: Professor Ramsey.  Elizabeth Boros and Duns: Corporate Law 2nd ed. Introduction to Corporation and Incorporating under Australian Law      



Natural person with rights, liabilities in contracts, common law etc. The law of partnership is similar to contracts and combines natural persons of separate obligations. There is no continuity in the partnership, where a partner dies or another partner joins, the pervious partnership ceases and a new partnership is drawn. If a partnership is sued, the entireties of partners are brought in to the case. A trust can also join individual natural persons through a deed to the trustees. Unincorporated association is where there is no body. Both trusts and partnership are an unincorporated association.



History of Corporations  Certain public sectors of society can constitute a corporation under common law. E.g. the church, where the archbishop owns the house it can be recognised as owned by the church.  The common law is a body of rules that are not derived from statute and are derived from judgements by common law judges.  The King could create suchcorporations by a charter. Parliament could also create one. If you wanted to trade, you need to trade by virtue of a partnership or trust.  In 1844, an act was passed in England which effectively turned partnerships/ trustees to form corporations without the need of a charter or private members bill. Joint Stock Companies Act 1844.  Corporations Act s119: Company comes into existence when it is registered. S117 states what is required in order to register.



   



S601AD: effective deregistration, company ceases to exist on deregistration. In 1855, Limited liability Act is passed to limit the liability of shareholders in relation to the company. Shareholders are not to pay more than their unpaid holdings. S3 of the Corporations Act states the constitutional basis for the act relying on all the sections of the constitution other than s37. The word member means shareholder and vice-versa e.g. s516 similar to the 1855 Act.



Take Away of Class  Corporations act is the major driver of the law.  Constitution basis is s51(XX).  We are entitled to look at English law to find the meaning.  There are 6 types of companies s45A.  Benefit of being a company are now limited liability, perpetual existence, ease of suing and being sued. Class 1.2:            



1844 Joint stock companies act: had a notable feature of enabling a corporation to be created on registration. 1855: the feature in that act was the limited liability of shareholding companies. Precisely when the registration occurs there are the number of natural persons and the company itself making it an addition of 1 + the number of natural persons. There are 2 types of creditors, trade creditors and debtors (financial loaners) and since the company is a person, the company may be owed money. 1856: Consolidated act 1862: The Great Act and Salomon case From 1961: attempts were made to uniform the various state laws for registering companies. S51(XX) of the constitution, you cannot form companies, you can only deal with companies can are already formed. Re Wakim: if the commonwealth can give power to the states and the state can give power to the commonwealth, the commonwealth cannot receive it. 2001 Corporations act s37 of constitution, the referral power. ASIC Act: set up a body, taking over previous entities and s5B stating the overall function of ASIC.



Theories of companies  If you want to control a company, you should allow the participants in the utilitarian way to do whatever they want.



  



Large companies should have the concession of the state, it is big and important and should be treated as an organ, given social control. Companies should be dealt with by its purpose, whether to make profit etc. S198 and s 192: Directors of the company must make a decision for the benefit of the shareholders.



Formation, ceasing and capacity of a company  S119 is the formation of a company.  S601AD, company ceases when it is deregistered.  The legal capacity of a company is in s124. A company has the legal capacity of an individual and also as a body corporate and its powers.  S126: a company can have an agent. What are the types of company that can be registered under the corporation act? S9…



     







For Private, you cannot have more than 50 members which are not employees, s113. Limited by shares mean that the shareholder is limited to the amount of shares issued by the company: S516. Limited by guarantee, shareholder is capped to the amount guaranteed. Unlimited liability where the shareholder is liable to pay. No liability means that the shareholders of the company would not be liable. Private companies are sub-divided into small and large companies under s45A. Small companies are where the revenue is less than 25mil, asset is less than 12.5mil and company controls less than 50 employees. Large companies are categorised where it is more than that amount. ASX limited: Australia’s primary stock exchange.



Separate entity and Salomon case  Each company has a constitution, a set of rules to govern its internal conduct, s198A.  Shareholders are the only ones who can appoint and dismiss directors.  Salomon case and the 1862 Act: In s6, specifies the company is registered as an incorporated company if 7 or more persons subscribe their names to a memorandum and it becomes a separate entity.







In s7, it specifies that companies have limited liability only to the amount of unpaid shares.



Salomon: A legal person could be created by the corporation act. The debts are debts of the company and not its members. A company is separate from the shareholders. The statute says the company isn’t liable to the shareholders other than the unpaid shares. Lee v Lee’s Alr Farming: Since the deceased was the managing director and had full control of the company he cannot employ himself and cannot be applied for worker’s compensation. Court of appeal ruled that a corporation is a separate entity to an individual. McNamara The setup may disadvantage the shareholder. Class 2.1 Corporate Groups  The corporate group is not possible to define. There is no possible definition of it. In textbook pg 193-214. Walker v Wynborn, the work group is generally applied to a number of companies, actually 2 which are associated by a common or interlocking shareholders allied to unifying control of capacity to control.  A company may own shares of another company as the company is a person and a person can own a company. Company A can own shares of B and B can own shares of C, it is very complex.  Under the common law, because of the Salomon principle, the starting point is that they are separate from each other and treated separately. The word “group” defines a single enterprise of totality but as the common law principle defines, the companies are treated separately.  Within companies, If company 1 owns company 2 and company owes funds to the creditor, Company 1 would not owe money to the creditor, they are considered as a mere shareholder under Salomon.  When a company goes into liquidation, the liquefied pool of assets may be used to pay out creditors.  S588(V-X) : particular about holding accountable.  There are 2 streams in the meaning of control: legal/formal control under s46-50 and holding/subsidiary. The other is informal control under AASB and s50AA, considering the parent has the ability to influence the outcome of decisions for the subsidiary. Unveiling the Corporate veil  In some circumstances the shareholder (owner) is identified as the company. The company is identified in law by virtue of ownership and control. Prest v Petrodel Resources Limited and Ors.



 



























There is no single way to pierce the corporate veil. Is there any common law, equity or statute that pierces the veil? 1908: pg 188.6. Gramaphone and Typewriter Limited v Stanley. Ratio: the liabilities of a company cannot be placed onto another company when the other company has all the shares. This is irrespective of the power or the ability to do so. UKCA. Re Darby pg 186.8: Explains the fraud of the case. Sell shares of a company, get the money and put into own pocket. What the investor thinks they are buying is valuable but is in fact worth nothing. The corporate veil by Justice Philomore was lifted and fraud was identified as the company. Salomon didn’t deal with fraud, and it was an exception to Salomon. Gilford Motor Co pg 184: the managing director had a contract of employment, under the contract of service, he covenanted to not compete with his own company. He left his employment and set up a competitive business in breach of covenant and his wife forms a company and he purports to work for the company of his wife when the only business is him, he is in fact running the competitive business. An injunction was granted against the wife’s company and against him. It works through equity, it could be said the company was under the control of the defendant and he broke his contract. Smith stone & Knight v Birmingham Corporation: one company in Birimingham owns land whereas the business was conducted by the other company. One owned all the shares of the other company. The council could buy the land but would be required to pay compensation. Because a company owned the land and the company which conducts the business, they want to claim damages for the disruption of the business. To get around the issue of separateness they can distinguish the company with the agent and principle relationship. Using Gramaphone case, it is possible. Re F G Films: pg 189. England wanted to encourage the film industry, if a film is made by an English company, under statute it will be sweetened. American wanted to make a film and registered under an English company. The sole purpose of the company was to get around the restriction on supporting film makers. IT si not fraud by should be categorised as a statutory construction issue. Re Bugle press: pg186 UKCA, a staute in England which, in a takeover situation has some rules and 2 men wanted to take advantage of the rules but couldn’t but 1 person could. The 2 men formed a company, each owning half, the one person did something. The company had no purpose, clearly just a paper company and a hollow sham then they are endanger of the lifting of the corporate veil. It is a statutory construction as the statute says 1 person. Jones v Lipman pg 185: Mr Lipman owns land and contracts to sell land to the Jones and exchange contracts. Lipman didn’t want to sell, he formed a company and sold it to the second company and Lipman is exposed to contractual claims to damages. The common law has no value. An injunction was ordered for the land to be returned.







  



  







D H N distributors and Tower Hamlets LBC: Land to be acquired is owned by one company and the business is owned by another. The acquirer was interested in the business. Lord Denning says its all just a single enterprise and the resumption amount should take the shareholder’s interest into account as well. Albazero(CA) 202.7: Lord Denning said the company is a partnership, created informally. Walker v Winbourne & Industrial Equity: Yiu cant take into account the profits made by the subsidiary company. S.ON and Strathclyde Regional Council pg 203: Note 53 refers to this case. Walson was an entrprenuer and owned shares of all the companies but the company itself owns the land, when the land is being resumed is it the land value of the land and business value? HoL said that Lord Denning cannot be entirely wrong and Walson was separate from the company. Pioneer Concrete pg 204: Partnetrhsip concept used in DHN can be used but you gotta have the facts in which to bade it and there are no such facts Rayna and DTI: says SSK had unusual facts and is doubtful. Briggs and James Hardis: Hardis owns 50% and Wunderlich owns the other 50% of a company. Mr Briggs worked for the mining company, was he entitled to sue the two holding companies for an asbestos related disease? CSR v Ren: To get around the corporate veil, Ren can sue the company if the company was directly involved and not just own the shares. The exception of lifting the corporate veil is by treating the shareholder as the company. If it is a company set up as fraud then you can, there is the principle/agent approach.



Statute  The 3 devices are: o The definition of director s9 o The common law s588g, for a creditor to sue the director of the debt of the company in some limited circumstances o S588V allows a creditor to sue a holding company as defined under the act in certain circumstance by virtue of the statute. Class 2.2. Sections 45A 46-50, 50A 111 112-123 124-130 134-141 198 199 200



Type Control Business Guide Type of companies/registration Company powers/ entitlements Replaceable rules and constitution Director powers Indemnities, insurance and termination payout Termination payments



201 202 203 248



Appointment of directors Remuneration of directors Retirement, resignment or removal of directors Director’s meeting



Class 3.1. Decision making by GM  Who is a shareholder? CA 231: a shareholder is a registered shareholder. If you are not registered, s175 allows you to go to court to be registered.  Types of shareholder and rights: o Ordinary- CB142, o Preference- CB142, o Debenture- CB717ff- no voting rights, long term debt usually secured over asset. o Rights- CB 128-129, 359-360.  4 sources of law for meetings o Common law (as modified), constitution, equity, statute o S249(7)  Two types of meetings o GM and AGM (required for public companies, CA 250N and following).  Purpose of meetings o The company’s purpose is to pass a valid resolution- ordinary (simple majority) or special (super majority). o A resolution must be recorded: CA251A- and it is evidence o A resolution may be invalid because it is purposely passed with: a) A procedural error/ irregularity (say notice, conduct of meeting) and or b) A substantive error (say no power, or purporting to ratify directors’ acts which would otherwise be a breach of their duties- not statute- when improper to do so- see fraud on the minority, fraud on the power, and Kinsella v Russell Kinsella Pty Ltd 1986) CB 283-285.5 There are equitable doctrines preventing directors from ratifying when they shouldn’t ratify. Note: Disadvantaged creditors  Challenging or later affirming (ratifying) the resolution 1) Who challenges? A minority shareholder most likely, and commonly a power struggle between groups of shareholders of a group and the directors (see Re Marra 1976 (Wooten J), Shareholders Action group and NRMA cases late 1980’s to early 2000’s) Foss v Harbottle (1843) internal Management ruleCB637 and Macdougall v Gardiner (1875) CB 638 and limits of ratifications- Barland v Earle [1902] CB 639- Hogg v Crumphorm [1967] Justice Buckley, CB 503.2, Kinsella (1986) CB 285.5. i. A procedural irregularity is valid unless we say it is invalid but we can have court orders to have things validated.



2) Defence of Common law doctrine of informal unanimous assent. CB 278- CB 275-287. See Herrman v Simon (1990) CB 281- see Kinsella (1986) CB 285.5, Angus Law Services v Carabelas (2005) CB 286.5 3) Statute- Corporations Act 1322- CB322.2: such quorum or noticereal injustice- compaction  Type of Meetings o GM or AGM – CA 250N-250T: and see special sections for listed companies- 250P an others- especially the remuneration provisions, 2 strikes and then a spill- 250U ff.  Standard structure for GM’s- Democratic? 1) The Company/ Board resolves to have a general meeting of shareholders- the call- so company expense. 2) Notice: it informs the members when and where the meeting is held and what for. 3) Information: Usually it sends some explanatory material/ 4) Chairperson of meeting and conduct of meeting. 5) Voting: traditionally on show of hands, but can be poll, and proxy, and counted- chairperson has special role in running the meeting and with proxies 6) Declare result and record resolution result in Minutes  CA now has essentially covered most of the old law- but not abrogated unless express or implied- eg. See 249A(7). o So NRMA v Parker can be seen in 249Q, Re Marra can be seen in 249L. Some features of the CA:  Who may call a) Circulating resolution 249A b) Who may call- 249 D- 5% 100 members can compel vote- 249D, resolution, 21 days, c) 50% may call direct and company pays- 249E d) 5% may call and pay 249F, e) Court may call 249G  How to call: notice, period and content a) 21 days is default- can be shorter- cannot reduce director’s dismissal time period- 249H b) Listed Company: 28 days- 249HA c) Contents and style: 249L. Equity I. Proper ntice obligation- PObjects and general nature of meetins, and II. Board’s equitable duty to inform and advise See Bulfin (1938) 38 SR (NSW) 423 ‘tricky’ CB 385. Directors held ordinary shares. There were type A and type B preference shares. The latter took the profits. Directors wanted to change the constitution. They sent out materials for the vote. Challenged that the directors did not make full disclosure of all material facts. Chief justice Long Innes refers to a ‘tricky notice’ - needs to be sufficient.



He who runs may read, Re Marra CB 387- shareholders Actions Group – were requisitionists and they were on same voting paper as the directors And Fraser v NRMA (statutory claim TPA) CB 388 I think Dawn – among the many directors, and members who opposed the demutualisation – essential was the material sent out by one of the companies in the Shareholders Action Group. The Holdings company distributed a booklet, describing the – as ‘Here are some shares which you get free, nothing will change for – after the restructure, and other companies in the Group supported the Justice Gummow and appeal found in favour of the applicants as the directors failed to say that there were downsides and only gave a half light.  











Members resolution o 5% or 100 members may give notice of their resolution- company cost 249O(3) Meeting Itself o NRMA v Parker: proper purpose s249Q and you don’t have to be at a physical meeting. o Quorum 249T o Chairperson 249U Voting o Proxies 249Y, 250B, 250BB o 250E hands or poll o Poll demand, 5 members or 5% AGM’s o Business 250R o Listed companies remuneration report- 250SA o The spill resolution 250V-Y if there are two strikes (25% No) simple majority will be held to elect directors within 90 days – 25% of key people excluded from vote 250R(4) and 250V(2).



PQ: Lasar has passed 2 resolutions in its GM, to issue 10K pref shares to ordinary shareholders and for the company to take proceedings against Betta and Katy. The questions is if the resolutions are valid or not?  S249H: requires 21 days for notice  Applications of duomatic works only if all the shareholders agree.  NRMA v Parker  249Q  The resolution is substantively invalid  s198A: may be subject to limitations of the constitution VBC Co with 3 directors wholly owns a lighter company with 3 directors. It has 20 employees and is a proprietary company. Sometimes the employees are paid directly. The senior employees have a business plan. All profits of this company



directly goes to VBC co. VBC co leases the equipment to the lighter company. The lighters damaged people and VBC co fires the 3 directors of the lighter company. Advise the 3 directors. The issue of principle and agent through a way of getting around the corporate veil. Class 3.2. Purpose of companies  Public: for public benefit, a social utility  Private: it is private proprietary interest but may harm social utility, negative externalities. How to regulate  Separate from owners  Perpetual  Limited liability Languages of corporate law  Positive: descriptive (empirical) or factual (legal doctrine)  Normative: How should the law work? Fiction (Concession) Theory  Company is really a fiction. A statutory creature, not real, just a device created by the state. The states can make sure there is a public interest. Realist (natural entity) Theory  The entity is created by a bunch of entrepreneurs and become more than its sum of its parts. Criminal Code CA 1308A.  Berle and Means and Dodds debate: shareholders can’t do anything about the running of a company. The directors must be told about the shareholder’s interests. Dodds talked about the totality of public interests involved in corporations. Contract Theory  Fiduciary obligations are enforced by the equity courts  Not sure if they are prescriptive, proscriptive or both  Proscriptive is prohibited, prescriptive is required. Class 4.1. The Common Law rules of Contract  Offer, acceptance, and so on as well as the forms of contract, oral, written, conduct, and so on apply to all persons that is natural; BUT  Special company rules. Because a corporation is an artificial statutory construct, there are special common law rules and statutory rules that also apply. 9 relevant sections of Corporations Act  123: seal and duplicate seal  124: Legal capacity  125: no objects limitations- abrogates ultra vires doctrine  126: company may use agent to contract, individual, express, implied.  127: company may execute without seal if ‘2’. Note: does not say only 2



  



128: gateway assumption for s129. Note (3) even if fraud, and (4) knew or suspected. Queensland Bacon v Rees (1966) 115 CLR 266, CB349.8 129: Assumptions of s128 130: Info publically available from ASIC does not constitute constructive notice.



3 essential steps 1. Company itself- directly entering into a contract. Under 198A, the organ which undertakes management is the board of directors. (1) is positive and (2) is the directors. S124: the company has the capacity to enter the agreement if the company resolves with a simple majority (s248A). There are 2 steps, the resolution to enter the contract and the resolution to how it would be done. Using 198C and 198D: Did the company itself that the steps required for it to be bound. If the company was a human being, they would be bound. 2. Was/were the two people who participated agents with actual authority. By virtue of s126, the company has statutory authority to contract an agent both expressly and impliedly. a. Express: The BoD, the managing organ, passes a resolution to contract the agent. The company has authority under s124. b. Implied: i. by reason of office: where the company employs someone, then the law implies that the officeholder will have the usual authority to do what such an office holder usually has. (Northside Developments: directors can only act collectively and cannot bind the company by he himself.) Implied authority may be limited by constitution or employment contract. ii. by reason of company acquiescing in past (course of dealing): An agent can be set up expressly, it can be done by implication by office and the other by acquiescence. 3. Does the individual(s) have ostensible (apparent) authority to bind the company? Royal British Bank case, Freeman and Lockyer case where silent acquiescence of the individual members of the board does not count. The next stage under the common law is the 4 rules by Diplock. Where the MD is appointed, there is no limit to his authority. Apparent or ostensible authority makes no difference. If there are limits on his authority. Crabtree- Vickers: adopts the doctrines set out by Diplock set out in Freeman and Lockyer in HCA. Northside Developments is still the common law rules, sealing and fraud. S236(3): the common law rules that shareholders may bring an action on behalf of the company has been abrogated.



Class 4.2. 3 ordinary set of rules  Ordinary rules of contract



 



Questions of Authority Equitable doctrines that makes a contract voidable



Common law authority then “I now turn to the statutory authority” S128(3): you can use 129 even if there has been fraud. A debate about the common law rules. S128(4): a person is not entitled to make an assumption in 129 is at the time of the dealings they knew or suspected that the assumption was incorrect. Queensland Bacon v Reese: suspected means suspected. Brick v Pipe: The assumptions  The company’s constitution and RR has been complied with.  A person appointed as director has been duly appointed and has authority to what directors can.  A person held out to be an agent or an office has authority to exercise those powers.  The agents has properly exercised their powers.  A person may assume that a document has been duly exercised by a company is it complies with s127(1). Bunnings Ltd Ostensible authority: first, consider the statutory assumptions in s128. Then look at s129. Then s129(5), it is a contract executed with a seal. This applies as an assumption if s127(1) applies but because there were only 1 director, it cannot apply. On the facts, R clearly suspected that what was done is unusual and cannot make the particular assumption. For completeness, turn to s129. De facto MD allows the person to have actual authority however it is limited to the constitution and RR. D can put in 5k into the company. Ways he can do this is:  One way to do it with share capital, gets more power and can reallocate the power of the company.  The other way is by loan and through a contract, asking for security, the equipment and debts are movable. The person would have a charge on the company. Articles  Stokes: the way companies are ran is unsatisfactory. Companies get so big that shareholders cant control it. A director owes fiduciary obligations to the company. The first solution is the goal is explicitly profit maximisation or where the directors have a responsibility to the shareholders. Directors have such a free choice that they cannot be controlled by shareholders.  Millon: Vulnerability of shareholders in corporations. Directors act to maximise value for shareholders have negative externalities on other parties.



 



Brainbridge: shielding the board. You cannot protect the directors. Blair and Stout: directors are trustees of the corporation. Directors decide things and make more money for the company.



Class 5.1. Quiz  50 mins and 20 MCQ  Topic 1-5, 7  Randomised questions with no theory Essay  Read professor Anderson’s article  Know s182, consider 2 legal problems and phoenix activities  S180(1) similar, it is the director’s obligations. Duty does not appear in s180(1).  Look at s181, the word duty does not appear. Company is the most common topics to get tot the high court. Recently the high court gave a decision on preference shares where you can give a preference share even if there are no other shares but itself.  These sections do not have the word duty. You cannot have statutory duty but you can have statutory equivalent.  What is a phoenix problem: ASIC has articles of the problems.  2000 words: 800 on description and 1200 on analysis  citations only in the footnotes  what are the problems and then analyse  Using different approaches e.g. contractarian, feminist to deal with te problem.  The same problem has appeared in other countries  Insightful points that others do not have  What is a proper purpose  S588g: only kicks in if the company is in liquidation Review  Corporate Veil  The company has directors, shareholders and creditors/ tort victims  What can the creditor do if the company have no money and the shareholders are another company of which consists of 3 directors and shareholders.  Consider if there are any possible claims of the victim against whoever on the board. Corporate veil: Saloman’s case etc.  Common law, equity or statute. Is there a common law principle: fraud.  Can I use principle/agent: equity has no use as it is only injunction and specific performance.  Can I use statutory? S588g and s588V.  Case of Briggs v James Hardie. Employer/ employee relationship  Can shareholders be liable: corporate veil, saloman case and other ways around it. Principle and agent approach.



    



Consider the enterprise theory. It is not the law but in circumstances, some companies can be made into enterprise and pooling. The resolution of the general meeting and general resolution of default directors. Is the resolution procedurally valid or substantially valid? 2 directors to challenge the resolution. The internal management rule: Foss and Harbuckle Common law/contract, special rules, equity



PQ      



   



G P/L has 3 directors (E,C and I) E and C are named directors and C is named the chairman Constitution to the limit of 100K Decide to purchase equipment. On the 9th of March, Cassandra places an order from WM for 125K. E knows of this but I does not. P is the managing director of WM. Supposing C does not have any authority at all to bind the company then you can just say there is no authority. Prima facie there is a purported purchase of the item for 125K not yet delivered. The manner of the contract is unknown but the standard form of sale. Does the person have the authority and is it a binding contract? It is an authority issue. Did the company itself enter into the contract? NO, there are no board meetings. There are no informal as well. Agency issue: The capacity of the company s124 allows it to buy. S126 allows an agent. Was there express of implied? No implied by office as she was the chairman. ASIC v Vines. There is no acquiescence. Ostensible or apparent authority: Statutory assumptions: s125 and s130. No constructive notice. S128(3): fraud is irrelevant. S128(4): the knowledge of companies are the knowledge of the managing director. P’s knowledge is the knowledge of WM. Does WM know or suspect that any of the particular assumptions is incorrect. The fact that they haven’t had a meeting is irrelevant s129(1), you can assume the constitution has been followed. S129(2) people who are recorded s being directors are directors. S129(3) people who are held out by the company as a director or chairman is insufficient. S129(5): assume that directors used s127(1).



Class 6.1.      



Who can sue and who can be sued? The company and ASIC The shareholders have share in the company S140 and a tort duty of care. Prudential assurance case: Lister v Romford Ice: IF there is an employee contract then the company can sue it but if there is a director with a contract then you can sue him. 4 defences: BJR, reliance, delegate, excuse. What is the obligation on the director/officer? 198A(1): obligation to manage and monitor- casebook 439: AWA v daniels or default case ASIC v Adler



    



Practical way to judging is balance uo the foreseeable harm with potential benefit. No substitute: p457-488. Courts do not substitute their views for the view of the directors. With Material Personal Interests and BJR. ASIC v Adler: public company 1 owns 10% of public company 2 who owes $10M cheques to another private company controlled by a director of the public company 2. Pg446. Sactioning directors under the act. ASIC v Vines: Up to now the standard you apply is the same as statute, equity, CL contract and CL tort. ASIC v Macdonald:



Problem Question  1317H- Compensation: find a causal link between the action and the result.  1317G, E and 206C. Class 6.2.        







   







Equitable remedies: injunction, rescission, If the transaction is rescinded the money will go back to the person and the order will be cancelled. The limitations, causation rule and defences are different to common law rules. BFPFVWN defence for any transaction in equity. Find somebody who breached the rules If the rules are breached, is it an equitable breach? Find a way to remedy it using equitable remedies. S185 says that all these things are cumulative. The statute (s181) is an analogue of the equity rules. Accessorial provision: a person who is in contravention (s187(2)) would have contravened the subsection. Interest of the company in a group: o Charterbridge case o Walker v Wimborne o Equiticorp v BNZ o CA 187 If you have a group of companies and is a director or a group, you should consider the purpose of your resolution for your company in the group and not the group. You will not breach the duty if a person who had considered it come to the same conclusion. (UK test, not relevant). Have to actually consider your own company in the group for AUS (walker case). Equiticorp v BNZ: S187- if it is a wholly owned subsidiary then it is ok. General defences o CA s1318 o Sometimes a fully informed general meeting may be a breach of fiduciary duty (cook case). Principle of best interests and proper purpose o



Class 7.2. Secret Profit  Chew v R: You don’t have to succeed in your ‘use’ you just have to do it. ASIC v Adler.  S1317J:  Go to s182 and 183 instead of s184.  The profit rule and the conflict rule of equity.  Bridgewater v Lay: what you have the fiduciary breach, the framing or moulding of relief may produce a final result not representing what the both sides would’ve wished.  The remedies are account for profits, equitable compensation and application of constructive trust. Class 8.1. 



   











Boardman v Phipps: There were 8000 shares in the company/trust. Tom Phipps and Tom Boardman were directors in the textile companies and wanted to look for the 8000 of the 30000 shares and told the beneficiaries mrs noble, mr fox but not the widow. They bought the shares and sold it at a higher price. Lord Cohen says: they acted with complete honesty. IDC v Cooley: C was MD, he resigned and took the opportunity for himself rather than for the company IDC. Canadian Aero: maturing business opportunity. P and VP resigned, created a new company and took the business opportunity for the new company rather than for CanAero. Queensland Mines v Hudson: Ss191-195: o Some liability escape hatches: There is a conflict of interest and directors duty to company rule or rules under the general law (Aberdeen Railways, Boardman v Phipp, and interests may be nonpecuniary). It is an equitable rule based upon fiduciary duties. Camelot case: Mr Mcdonald was a geologist looking for gold and diamond. He was a 30% shareholder non executive director of Camelot. Mcdonald was told to resign and join Camelot. Camelot gives Mcdonald a cheque and the BOD did not approve of the deal. S194 is a constitutional escape clause. Chapter 2E: ASIC v Adler for public company only. o S207-230



Problem question: structure, cases and reasoning. Look for the most convincing answer.  S180: NEG  BJR: s180(2) Class 8.2. Directors question tips for exam: Use One of the 5 in the 1317E or 1 of the 6 in the General Law.



 



    



   



 







 



A director who was a director in the time or in 12 months of a company entering liquidation, may be liable for debts incurred after the company is insolvent. Directors are in charge of management, if company can pay debts as and they fall due, creditors can get money back. o Directors are liable for the marginal bit that the company has incurred if creditors are not fully paid. Who can bring an action? o Liquidator Where does the money go? o TO the company Who gets the benefit? o The unsecured creditors who get pro rata the amount of money the liquidator can cough up for the company. S588v: when you can get money out of a subsidiary. What is insolvency? o Insolvency of companies is parallel to bankruptcy of individuals. S95A is the definition for solvency. Person is solvent if the person is able to pay all the person’s debts as and when they become due and payable. Queensland Trustees v Reece: definition of debt as a reasonable sum for goods and services that are unpaid. Southern Cross Interiors: Palmer J- 90 days rule as a guideline of when to draw the line a bit short. Hymicks: Hall v Culman: Refers to Hymicks. If a company is battling to be insolvent, the company having money coming in, where do you judge if they will actually have money coming in to pay. A company can go on trading even if it is insolvent but by definition its unlikely creditors will received full repayment and unlikely that shareholders will receive their interests. A secured creditors would have some secured assets in the company to protect themselves. 3 presumptions in s588E: o If the company doesn’t keep records, that’s when the most likely presumption kicks in. Company normally goes into liquidation through a statutory demand. S459C. A company is said to be owed money, the person who is owed the money issues a statutory demand and declares the debt to the company. If it is not paid within 21 days, the company is deemed to be insolvent. A response to the statutory demand is that you can set it aside. The most common reason to set it aside the that there is a genuine dispute with the debt claimed. IF they don’t succeed then it is wound up. When winding up the company, a liquidator is to be appointed, triggering s588G. When liquidator is in, the internal management is substituted for an external management contracted by the liquidator. The company is not ended until it is deregistered. The winding up is just of the management. If a company is insolvent or close to insolvency, is there no value in trying to recreate the enterprise so it could go on trading because of the



     



     







downside to the economy and employee. The liquidator does not have the power to run the company. The company may have an administrator appointed rather than the liquidator but with very limited court involved, strict time limit imposed and the administrator examines the books, records and interviews, coming up with a scheme to resurrect the business, calls the creditors together to restructure the enterprise and their debts. S436A. S453A: the object of part 5.3A is to allows administration of the insolvent company. Directors duty to prevent insolvent trading- s588G. Queensland Bacon v Reece: case on suspicion. ASIC v Plyman: failure to prevent people incurring debt- s588G(2)- failing that goes to s1317E for remedy. The dishonesty test. Reasonable grounds to eexpect it was solvent: s588H(2) Stakeman Pty Ltd v Carroll: C ran a wood business for 10 years. He processed the wood. In the early 2000’s he bought some kilms and the kelms didn’t work so he had cashflow problem He changed his accountant to Mr.Bright. He kept telling C that C was not insolvent and the company goes into administration, liquidation and liquidator sues him under s588G. He uses s588H as the defence. Uses 1317S as excuse. 1317EGHMS. S588H(4): proved for illness or good reason. (DCT v Clarke). S588H(5) taking reasonable steps and (6) the tests for the steps. Recovery process: s588M S588V: equivalent to 588G but for holding company. Holding company defines under s46. Pooling provisions, using s588G as a vehicle to considering insolvency as a package. 3 separate topics: o CB 593- the board is not entitled to bind itself to fetter its discretions. Bolting case: brother had a dispute and the trade union said they had to join the union. One of the defences was that joining the union would put them in conflict.  Thornby v Goldberg: cannot bind company into the future, it is illegal. o CB593:Directors of competing companies  London v Exploration: A director may be a director of more than one company even if the company is in competition, it is not a breach.  Street Pty Ltd Case: If you are ED your employment contract is likely to have express of implied terms. o CB519-528: Group of companies  Nominees director- when shareholder has a right to nominate a director. Director liabilities: o Negligence s181(1)- BJR o Making a profit out of your position s182 o AWA v Daniels, ASIC v Adler, ASIC v Rich, ASIC v Healey, ASIC v Mcdonald, ASIC v Vines, o Defences s1318,1317S



o No loss, look to overturn the transaction. o Conflict of interest- not part of the act. o Angas Law Services v Carrabella: The general meeting cannot excuse breach of statute. o 3 remedies of property: equitable compensation, account for profits and constructive trusts. o G- PPO o H- profits o J- company can sue ASIC



Class 11.1 







    



  







 



The Veil: The plaintiff can sue the company, state cause of action. But can the plaintiff sue someone else for the same contravention such as a shareholder or a director or a shadow director as well? Veil says no. There are exemptions. Agecy is out, s558v applies. Equitable remedy available if common law is used to escape liability if you set company to commit a fraud then Solomon does not apply and Conveyancing act s37A. Board Procedures: Can someone challenge the validity of a board resolution because it is procedurally deficient (And perhaps consider substantively, if within power). A1322 cures glitches(minor issues) GA can pass a resolution to ratify the change. General Meeting procedures: Can someone challenge the validity of a general meeting resolution because it is procedurally. Errant directors: 1) can the company under the common law or equity sue the directors and what cause of action? 2) can ASSIC or and the company sue the directors under CA and what sections of the Act? Shareholders complaints against the company that is BoD or GM? What is the Cause of action? o General meeting: changing the constitution s136(2). If it is procedurally and substantively correct then the issues is ratified. McGurley v McCann o Abuse of the majority in the GA. There is a limit but it has to be taken in the best interest of the company. Jacob v Jacob: a value judgement which tells you this one is good and that one is bad. Peters American Delicacy v Heath: GM decided to pass a resolution to change the article so that only the fully paid will get the full dividend. You cannot articulate a surefire test to say that it works. Is it fair. The shareholders forming the majority must adjust to the conflicting interest but it does not stop the resolution from being passed. Not the right answer but the most convincing answer. Greenhoug v Cinema: Changed constitution to allow him to shift the shares out. Affirmed that the constitution can be changed. Shareholders must vote for what is in the best interest of the company. Consider the individual hypothetical member can consider if it is in the best interest of the company. AFT v Clyde: Majority wants to change article so voting can be reduced. So trustee can only vote those shares for the trustees owning shares. Pp628-620: different ways to approach the test/issue. We can say in the ordinary course, if the GM wants to change an article, it has a legal way to do it. If there is only one class of shareholder then in equity, you can pass it if it doesn’t discriminate. Since this rule is vague, it is unsure which way works. Special category occurs if the chanfe in the article is done forcing someone to sell their shares. (Gambotto).















 



    







Gambotto: public company knew that if it could buy out a small minority it could get millions in tax break. Majority approved changes in article to acquire minority shares at specified rate- 2 shareholders go to court saying that they don’t approve. HCA says: plurality says to go back to the element to vitiate doctrine of Dixon CJ (Peters). If there is no appropriation, not involving taking away shares or valuable propriety rights attaching to shares then it is valid unless ultra-vires beyond any purpose. It has to be for a proper purpose and cannot be taken oppressively. Taken only if the holding of the minority is detrimentally harming the company (proper purpose) e.g. if it is in competition or a license which needs 100% shareholding and it has to be fair (e.g. give information and a decent price) (procedural fairness). Statutory rights of shareholder: o Driver of the rights of the shareholder is the picky words in the statute. o Apply for leave to bring proceedings s237. Swanson v Pratt: Swanson was married to Hyland. Swanson brought a case to Pratt properties and ex husband Hyland, mother and brother. Said that the company should sue Hyland because he owes the company money. Leave was not granted because these checkboxes where not ticked. Good faith is not just financial benefit but a clear motive. 2 factors to determine bonafide: Does the applicant honestly believe that there is a good cause of action and that there are reasonable prospects for success? Is there a collateral purpose. Beachrum Group Case: Chahwan: CA says you cant use this leave if the company is in liquidation. The liquidator can just sue as the liquidator. The liquidator can take proceedings under s447(2)(a). s1321, if the liquidator doesn’t decide to do this then you can challenge the liquidator’s decision. S447(6) allows someone to bring an action if the company is in liquidation. There is an inherent power in the supreme court to allow someone to bring the case (Aalai v …) Under the act, s1324 has 10 subsection. The 10th subsection is a non disclosed Lord Carnes Act. Equity principles never allow for damages. Chancery Act, (Lord Carnes Act) is used for damages in equity. Wrothun v Parkside Homes: affirms s1324. Measenburg: where Young J held that the section is clearly an ASIC section. Injunctions under the general law are discretionary within the wording of s1324: the courts may grant an injunction. Oppression suit: There is a statuory regime which confusing includes the word oppression but has other words as well such that if it comes within the criterion of who may bring a suit then it includes the question of fairness. Fexuto case: CA says it means any order. It is the widest of all the regimes. S233. The company has to be solvent. Scottish Co-op: To manufacture textiles, you need a license. In order to get the license they need qualified persons in their stables. Dr Myer and Mr lucas. They had fled nazi Germany and washed up in Scotland. The co-op get the two men to work for them and use them to get the license. The



company formed the co-op. The company formed the subsidiary and Lucas and Myer had the minority and the comp nay had the majority. The subsidiary has 5 directors and 2 managing directors being the minority and the majority, 3 directors being from the company. The subsidiary had no work and in order to get work they needed to get materials. They claimed s232 for oppression. Was it burdensome, harsh or wrongful. It is concerned with morality rather than equity. Looking at conduct. SP to buy the shares at the price it was before the immoral act.



Class 11.2 Oppression  Fexuto: no correct answer and should not be bound by technical difficulties.  686-687: even if there is no breach and contravention of the act, it is because the section of the act is enlivened. You cant have a collateral purpose. In carwash: oppressive to unfairly pledge or unfairly discriminatory. Remedies: s233, make any order, appoint a receiver, sack and appoint directors, change constitution.  Hoffman in O’neil v Philips: sometimes theres a leigitmate expectation that things will go someway.  Ebrahami: just and equitable, Lord Wilberforce talks about rights, expections and obligations.  Thomas v Thomas: 2 grandsons, only received minimal income from shares and wanted more dividends. Page 697.2: not necessary for a complainant to point to any irregularity, or to lack or probity or lack of rights. 697.5: fairness cannot be assess in a vacuam. 698.2: sometimes equitable consideration will be super imposed. Indicates that you can get oppression order even if nothing bad is going on. But disadvantage does not guarantee an order.  Re Jeffrey: Dad starts business, runs through 2 companies, 2 sons, one smart, one dope. Smart takes control and relies upon dividends from shares rather than an income and wants more dividends. A discretionary decision rarely has any appeals, House v R 1936: appeal against discretionary order requires an error in application of law/ fact.  Wayde’s case: In the specialised field, the rugby went from 13 teams to 12 teams. Was it unfairly discriminatory? No board acting reasonably could’ve made the decision. Prove that its really bad. Sir Jared Brennan: would reasonable directors have made this decision? 693: oppression imports unfairness.  Enterprise Goldmines: Murray J, company should appoint a receiver. If a receiver is appointed then it is an act of bankruptcy. Murray sacks all directors and appoints new directors ordering a report every 3 months.  Jenkins v Enterprise Goldmines: David Malcolm: oppression in a different form. Oppression as the shuffling or money and the same people supporting the general meeting.  Oneil v Philips: P ran a business, specialised in removing asbestos. O was a labourer and worked at P and manages it. Company does not do well and P manages. Says it was oppression.  Fexuto: sets out the problems of small companies. F starts bus company with 3 children. F and a son dies. The 2 sons and the widow of the son remains. There is a dispute about how the family organisation is to be done. Whether the exercise of the power in questions is what they actually agreed. Use expectations, if there is an actual agreement or quasi agreement as part of the mix. 322-324  Statutory right, 247A. Just and Equitable:



           















s461: Winding up by the court on other grounds. (e-g covers oppression). Contributory is a member. Winding up is the same as liquidation. There are 2 types of winding up, voluntary and compulsory. Members winding up can appoint a liquidator. Compulsory liquidation is on the grounds of insolvency. Presumptions of insolvency: s459C- apply to s234 and s462. It cant be an insolvent company of s461(1). Just and equitable should be construed sui juris. If a company is an instrument of fraud then it should be winded up. 671.5: case deadlock that cant be broken. Yennage: deadlock as second category, third category is substratum. J/E use Abrahami. For Oppression use Wayde. 676: applying discretionary judgement as to whether it is J/E. Abrahimi, sues on oppression. No dividend was given, and if A was no longer a director, he will not get dividends. Ordered for dividends. Pg 674: Courts have been too timorous to wind up. 678: there is room in company law for recognition of the fact that behind it there are individuals with rights, expectaions and obligations between them which is not submerged in the structre. 678.4: using equitable as a more general term. This is what typically happens, you get a personal relationship involving mutual confidence, an agreement or understanding, all shall participate in the conduct of the business, there is a restriction upon selling out. 678: my lords this is an expulsion case, sacking someone for being a director. The just and equitable provision, if he can point to an underlying obligation, good faith, confidence then you are entitled to management. CA says even if what you do is lawful, it can still be wrong. 679: The inference must be that he and Azar must go ont eh basis that the character remains the same. He was removed by power valid in law but did he have a ground which he could overturn it under the statute? The answer is yes. Should the company be dissolved? If the company continues then he will be treated as an employee. The best interest of the company is an alibi to consider the merits of the case. PQ: If the resolution valid procedurally under the common law. Is and how can the shareholder able to challenge the resolution.



Class 12.1  Notes on financing that can help answer exam question  S124: what are the legal capacity of a company. o (1)Issue shares of a company o (2)Issue debentures o (6)To grant a circular security interest  Capital of the company can ber derived from share capital (equity) or debt financing  Shares can be issued by the company by any kind with the terms and conditions in it s254B.



  



 















  



The usual rights of shares are in page 128, money on dividends, money on winding up and voting rights. Dividends are decided by directors and are in accordance with share rights; pari pasu- all shares are treated equally. Ordinary shares: class of shares left when all special shares are considered. Preference shares- not definable but has a preferred position over others. S254A specifically deals with specific ways they can be preferred. 2 common preferences for shares. The holder of the preference shares gets paid dividends first and their dividend is capped at a percentage of the price offered. They also receive preference of winding up over ordinary shares. Classes of shares: page727-733. Under statute, s246 the individual class has to agree whether it wants to change its rights and not the company. Debt financing: Financier is the bank and can lend (ie 100K), in contrast to shares, the payment of interest out Is paid before tax, so it is tax deductable. Lenders can be secured or unsecured, having a mortgage over the land. Circulating security interests: 2 type of charges, a fixed charge to secure the loan, fix the current stock so the lender can sell the stock to secure. A floating charge, triggers on default so stock circulates is now called a circulating security interests. Debentures: Under the common law it means a document that creates a debt or acknowledge a debt. Under statute s9, it’s the right a debt allows someone to have. Chose in action: a bundle of rights that you can enforce in the court. Dividends: the profit of the company that directors decide to pay to the shareholders. S254T: defines how to pay a profit. S254U: directors decide how much and when and the method of payment. You cant find it easily for proprietary but shareholders need to be treated equally, pari pasu. 2 kinds of companies: proprietary and public, they can be divided into different types. Unlimited, Limited by guarantee, no liability and limited by shares. 6 types of problems: corporate veil, procedure/ board meetings, procedure of GM, contract of 3rd parties, how to dismiss directors (director duties), shareholders rights. Problem Question o Procedure/GM  No constitution can be fixed: Peters American Delicacy  S136(2): to amend/ modify or repeal a constitution, you need a special resolution.  S249L:  S249Q: for proper purpose  S249(3): resolution needs to be in simple language.  The resolution is invalid if the procedure is wrong. o Directors Duties:  S254U: directors can decide method of issuing  Statutory injunction: no breach of the act and therefore no grounds for injunction



Peters American Delicacy v Heath: Whether or not the effect on shareholders is fair between classes.  Greenhouge: Whether or not it discriminates or is it in the best interest of the company.  Australian fixed trusts: discrimination when you cant vote.  Gambotto: special resolution and giving rise to conflicts of interest and advantages, not involving actual or effective expropriation of shares or the values of rights attached to it. Taking away shares and voting rights are valid unless it is oppressive. o Oppression Suit:  Wayde: o Remedy: s233- what parts of the constitution can be changed.  Legal position: shareholder can challenge in equity and statue.  Where in equity it is invalid, the statute allows you to change it.  Where it is wrong it is invalid but where the procedure is wrong it can be redone and valid. 







Liability of Companies for civil wrongs: compensation to a victim o Strict liability of employer for the employee’s wrong doing vicarious liability under tort. o If what the employee does is fraudulent and the fraud is against the employer, it does not make a difference. S128(3) and s129(7) deals with forgery. o Malice and dishonesty, the employer is still vicariously liable. o Civil liability directly imposed by statue: s728 of CA o S769 of CA: statute may deem actions of particular individuals are that of the company. o Competition and Consumer Act Sch 2 s18. o Statutory crimes: page 230-232. CA creates some corporate crimes (offence). Crimes against corporation s113, all offences under the act are identified and it is strict liability. o S1308A: Criminal codes applies to all except a few under the act. Strict liability- prove actus reas and some defence. o Crimes against individuals: s1311, the sanctions and goes to sch 3. o CB216: 2 common law offences: public nuisance o Musielle Brothers: found guilty of a crime and are on appeal, they were removalist and storage contractors. An employee brought duff to the Manchester railway to transport to the head office. The cost of transport was more expensive than steel rods. Transportation was given at a lower rate. The crime includes words with intent. There was no intent because the company cant have a mental state. The intent of the employee is the intent of the company, therefore there is a vicarious link between employer and employee. CB217: Numeral instances of criminal law vicarious liability imposed: usually by statutory construction.



o In some circumstances a person is said to be a company. The common law doctrine of attribution, identification theory, organic theory. o CB219: civil applications of organic theory. CB346: Dawson says that organic theory in Leonard, Tesco and Viridian. o Leonard: construction of statute, vicarious liability because he was directing in mind and will. o Tesco: Ms Rogers fail to do her job. Cant advertise when you sell it full price. Two defences: omission of offence was fault of another person. HoL says Tesco took all reasonable precautions to avoid it. The manager, being the DWM is not liable. The BoD are the DWM, the whole company shareholders, another kind is if you delegate to speak as the company. o CB224: 3 rules to attribute o Cu Class 12.2  Problem Question: Steps to answer question o Read the question o Link the sections of the question to cases o Information or position obtained: s187 o Transactions of financial benefit: chapter 2E o Sanctions ASIC might have: compensation, constructive trsuts, disgorging profits. o  Third parties dealing with companies o Common law principles for lifting the corporate veil:Brimingham City Council, DHN, Briggs and Qinters o Creditors: statutory ways to lift veil 588V, Mount Edon and Bluebird Investments o When a group is insolvent-Pooling: ss571, 574, 579E. o Letting third paries know the financial position with Group accounts: 198, 739 FN 24.  Director duties:  Corporate and group failures o Companies which have failed: Quintex (Skase), Bell Group, HIH, One Tel all failed because they had unsatisfactory business model. o Skase model: Owned all the shares in a Pty company and that owned a public company with 51% and then had another company with 51% and so on. The mechanism allows all the money to go back to the Pty company, the guarantees go upstream. The public companies get loans coming in rather than selling shares. In the instance of inflation, they keep borrowing money to abuse the inflation. In a FC, money gets tight and the company collapses. o Mason says in Walker v Wimbourne: the word group is generally applied to a number of companies (2 or more), common or interlocking shareholdings and control or capacity to control. o Can you lift a corporate veil in a group? Atkinson says we can do it as principle and agent. In 1976, DHM- If it is a sinlge enterprise







then the corporate veil can be lifted. In 1986, Walker v Wimbourne- the fundamental principle is that each company is a separate legal entity so you cannot. IEL- HCA repeats in Walker v Wimbourne- cant lift corporate veil. Woolfson- HoL. 1987- Stock market crash, 1988- statutory alteration- Harmer. 1989- No such thing as a single enterprise- Briggs. 1990- Adams, HCA says you cant lift corporate veil for justice in a group. 1990- Quintex case, it may be desirable for parliament to consider the distinction between holding companies. There is a great deal to be said about the Hooker group. Rogers says they should change the law because it could not be done in CL. 1990 Spargos. 1993 Equity Corp case, deals mostly with directors. 588V as the statutory law for lifting the corporate veil. In some limited circusmtances, if you are a creditor of a company that fails, in some circumstances, you can seek money from the holding companies defines in s46. 196.10control means legal control which is 51%. o S46(a)(2): is in a position to cast or casts with more than 50%. o In Bluebird: Santal- you can if it is less than 50% in some circumstances with proxies. o 1995: CSR v Wren- the person wanting to sue doesn’t go through the subsidiary to the holding to the super holding. o 1999: s187 CLERP. o 2000: CASSAP report o 2001: One Tel and HIH collapses. o If you have shares and control another company it does not affect your liability. If you own more than 51% then you are obliged to pay when the subsidiary fails. o Chapter 2E (public companies only)- uses 50AA, s588v uses s46. o Mount Eden: Europa has 38.5% so it is not liable to creditors. o Bluebird had 22% but could trigger liability if it had the proxy. o Why is this so and can you get around it? Directors in failed companies: o Who is a directors, what can X do? S9 says what a director is. There are 2 other directors, shadow directors and de facto directors. o Grimaldi: drawing the line between a shadow director or a de facto director to an advisor. o Value Judgement: whether they are a director or not. o DCT v Austin: Austin had been a director but resigned, although remained to perform high management functions. o Standard Chartered Bank v Antico & Ors: The company was held to be a director. The company being Pioneer International Limited. Pioneer owned 42% and but 3 directors to the board as nominees. Hodgson says: it doesn’t make you in itself a controller based on the above facts. There has to be more, the Bank lend some money to Giant, Bank wants to claim that the directors are at fault and could skewer the 3 directors but can it skewer Pioneer as a director? Yes it could because it had 42% shareholding and had effective control where there were no other major shareholders.



o ASC v AS Nominees: Windsor called the shots, he could possibly be a shadow or de facto director. Finn J recognised the value judgement aspect, saying that you don’t have to be puppets all the time. Not all the decisions have to be at his calling but all the big decisions were and you don’t necessarily have to have instructions. The third parties calls the tune and the directors dance in their capacity as directors. There is a flexibility of the value judgement. o Buzzle: Consortium of Apple resellers. The person suing said they wanted to include Apple as the director. Apple gave them instructions of what they could do in terms of their management. The claim failed because they weren’t board decisions on policy but how they would implement the board policies. o Have the directors fulfilled their obligations? In the time order of sequence, the Charterbridge case – entrprenuer as the property developer with each venture with a different company. At some point he got a company to guarantee another company in the group. Can you challenge the guarantee? Was there any problems with guarantee as the contract or the authority? No. Director breached his fiduciary obligations. Can you overturn he guarantee? It is true that directors should consciously consider only their own company when making a decision. But it is ridiculous in practice. If this happens then the rule is that it is enough it is was considered (Charterbridge principle). o Walker v Wimbourne: An action by the liquidator, Asiatic electric. The liquidator is suing the directors, with there being an intercompany moving of funds. It is not a group, a group has to be with shareholders. In such a case, the payment of money by company a to company b to may have derivative benefits for company a as a shareholder to company b if it allowed it to function properly. o Equiticorp case, everyone accepts that he had genuine authority. At some point he goes to NZ bank for loan of 200mil. The company fails and the Bank wanted the remaining 50mil. You have to consider what is the purpose or reason for the money. They just did it for the group and failed the Walker test. Charterbridge test is not consistent with Walker test. Yes there is a breach but there is no consequence against the directors. o CLERP: introduced s187- if you are 100% owned and if the constitution allowed in Rhubarb you are liable. o Nominee directors: what happens if it is not wholly owned. CA recognised nominee directors. Typically a large creditor/shareholder has the capacity to appoint his own director to the board. If they were nominated, they would not consider the interests of the person who nominates. Jcobs says there is not wrong with the nominated director in considering the wishes of the nominating person. Pg 527- 2GB case: Jacobs accept that it is not wrong to be nominated and following the nominator’s











interests. It is not objectionable unless to do so is at odds with the duty to the company. Related party transactions: If you are a director of a public company and do something which gives a benefit to a related party then you are in danger of breaching s1317E(1). The relevance is that it is all about control.
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