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Short Description

BIR RULING 317-92...



Description


October 28, 1992 BIR RULING NO. 317-92 Sycip, Gorres, Velayo & Co. 6760 Ayala Avenue, Makati Metro Manila Attention: Atty. T . A. Tejada Tax Division Gentlemen : This refers to your letter dated July 13, 1992 stating that in June 1990, your client, Ayala Land, Inc. (ALI) and Appleyard Properties, Inc. (API) entered into a Memorandum of Agreement (MOA) for the construction of an office building on that lot owned by ALI located along Ayala Avenue, Makati, to be known as 6750 Ayala Office Tower (Building) or such other name as the parties may subsequently adopt; that pursuant to the terms of the MOA, ALI and API each contributed equal amounts to the construction costs of the office tower and 351 parking stalls, in consideration of each of them acquiring the ownership of such numbers of specifically designated whole floors in the proportion of 60% (ALI) and 40% (API) respectively, of the net leasable floor area of 22,335 square meters of the office tower, and the right to use the parking stalls and storage spaces in the same proportion of 60%/40%; that while there would be separate ownership of specifically designated whole floors, common areas expenses, maintenance and insurance costs, real estate taxes, commercial center dues and expenses would be shared by ALI and the API in the same proportion; that upon the expiration of the 48 year term of the MOA in year 2038, the ownership of all the floors or portions of the building allocated to API shall automatically be transferred to ALI; that the principal objective of both ALI and API is to lease out to third party tenants the specific floors separately owned by them; that considering the present softness in the market, they believe that it would be to their mutual interest to pool together their respective floors in the Building for the purpose of leasing them under standard rental rate, and to use a common agent to handle contract negotiations, tenant relations, maintenance, accounting of income and expenses; that to carry out their common objectives, ALI and API now propose to enter into another agreement, a Joint Venture Agreement (JVA); that under the JVA, ALI and API will contribute money to a common fund for the initial and, if necessary, additional working capital of the joint venture; that ALI will be appointed as manager of the joint venture and subject to the mutual control of ALI and API, shall be responsible, among others, for the leasing of the Building floors or portions thereof owned by ALI and API; that irrespective of who owns the floor or floors, or portions of the Building that are leased out, the JV will hold the rental receipts in a common pool and the net balance every quarter, after deducting all expenses chargeable thereto, such as salaries of JV personnel and maintenance expenses, shall be distributed to ALI and API in same proportion of 60%/40% as dividends; that the JV will have a life of three years; and that upon its dissolution, each party will receive the rentals for the floors owned by it and shoulder its own expenses, independently of the other. cdtai In connection therewith, you now pose the following queries: 1. Whether or not the Memorandum of Agreement entered into by and between ALI and API in 1990 providing for the construction of the office tower has, by itself, created a separately taxable joint venture; 2. Whether or not the joint venture to be subsequently entered into by and between ALI and API, for the leasing of the Building floors or portions thereof separately owned by them will be considered as a corporation taxable as such, separate and distinct from ALI and API; 3. Whether or not the rentals to be paid by the tenants of the Building to the joint venture during the term of the JVA are to be treated as income of the joint venture; 4. Whether or not the distributions by the joint venture of the net income from its operations to ALI and API will be considered as dividend distributions taxable to ALI and API." In reply thereto, I have the honor to inform you that to constitute a "joint venture" certain factors are essential: 1. each party to the venture must make a contribution, not necessarily of capital, but by way of services, skill, knowledge, material or money; 2. profits must be shared among the parties; 3. there must be a joint proprietary interest and right of mutual control over the subject matter of the enterprise; 4. usually, there is single business transaction rather than a general or continuous transaction" (Words and Phrases, Vol. 23, p. 230) Likewise, a joint venture was created when two corporations while registered and operating separately were placed under one sole management which operated the business affairs of said companies as though constituted a single entity thereby obtaining substantial economy and profits in the operation (Collector vs. Batangas Transportation et al. 102 Phil. 822; See also BIR Ruling Nos. 020(b)-020-80-187-82 dated June 3, 1982; 24-000-00-115-86 dated July 17, 1986; 069-90 dated May 9, 1990 and 254-91 dated November 26, 1991). The Memorandum of Agreement entered into by and between ALI and API in 1990 providing for the construction of the aforementioned office tower has not by itself created a taxable joint venture. However, the joint venture to be subsequently entered into by and between ALI and API, for the leasing of the Building floors or portions thereof separately owned by them will create, a joint venture subject to tax under Section 24(a) of the Tax Code, as amended, separate and distinct from ALI and API. Moreover, the rentals to be received by the joint venture from the tenants in the Building are income to the joint venture. Furthermore, the distribution by the joint venture of its net income to ALI and API are in the nature of dividends which are not subject to tax under Section 24(e)(4) of the Tax Code, as amended. This ruling is being issued on the basis of the foregoing facts as represented. However, if upon investigation the same could not be substantiated then this ruling shall be considered null and avoid. Very truly yours, JOSE U. ONG Commissioner of Internal Revenue
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