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BAT HAN N O TE S FOR



2017 REMEDIAL LAW BAR EXAMINATION FOR



Vi llas is l aw cen ter By: Judge Eleuterio L. Bathan1 “GOOD LUCK



TO YOU MY DEAR BAR CANDIDATES”



1. Is service of summons jurisdictional? The answer to this question depends on the nature of petitioners action, that is, whether it is an action in personam, in rem, or quasi in rem . An action in personamis lodged against a person based on personal liability; an action in rem is directed against the thing itself instead of the person; while an action quasi in rem names a person as defendant, but its object is todirected subject against that person's interest inor a property to a corresponding lien or obligation. A petition the "thing" itself the res, which concerns the status of a person, like a petition for adoption, annulment of marriage, or correction of entries in the birth certificate, is an action in rem.



In an action in personam, jurisdiction over the person of the defendant is necessary for the court to validly try and decide the case. In a proceeding in rem or quasi in rem, jurisdiction over the person of the defendant is not a prerequisite to confer jurisdiction on the court, provided that the latter has jurisdiction over the res. Jurisdiction over the res is acquired either (a) by the seizure of the property under legal process, whereby it is brought 1



RTC Judge, Br. 92, Quezon City Law Professor, Bar Reviewer in Remedial Law



into actual custody of the law, or (b) as a result of the institution of legal proceedings, in which the power of the court is recognized and made effective. The herein petition to establish illegitimate filiation is an action in rem. By the simple filing of the petition to establish illegitimate filiation before the RTC, which undoubtedly had jurisdiction over the subject matter of the petition, the latter thereby acquired jurisdiction over the case. An in rem proceeding is validated essentially through publication. Publication is notice to the whole world that the proceeding has for its object to bar indefinitely all who might be minded to make an objection of any sort to the right sought to be established. Through publication, all interested parties are deemed notified of the petition. If at all, service of summons or notice is made to the defendant, it is not for the purpose of vesting the court with jurisdiction, but merely for satisfying the due process requirements. This is but proper in order to afford the person concerned the opportunity to protect his interest if he so chooses. Hence, failure to serve summons will not deprive the court of its jurisdiction to try and decide the case. In such a case, the lack of summons may be excused where it is determined that the adverse party had, in fact, the opportunity to file his opposition, as in this case. We find that the due process requirement with respect to respondent has been satisfied, considering that he has participated in the proceedings in this case and he has the opportunity to file his opposition to the petition to establish filiation. To address respondents contention that the petition should have been adversarial in form, we further hold that the herein petition to establish filiation was sufficient in form. It was indeed adversarial in nature despite its caption which lacked the name of a defendant, the failure to implead respondent as defendant, and the non-service of summons upon respondent. A proceeding is adversarial where the party seeking relief has given legal warning to the other party and afforded the latter an opportunity to contest it. If the petition is classified as an action in rem the notice requirement for an adversarial proceeding can be satisfied by the publication of the petition and the giving of notice to the Solicitor General. The trial court should direct (See Lucas vs. Lucas, June 6, 2011).



2. Where to file certiorari petition under Rule 65 to challenge an interlocutory order issued by the RTC in criminal cases for violation of RA 3019 involving public officials with SG 26? Ans. With the Sandiganbayan. The Sandiganbayan has exclusive appellate jurisdiction over resolutions issued by RTCs in the exercise of their own srcinal jurisdiction or of their appellate jurisdiction. Recognizing the amendments made to PD No. 1606 by RA No. 7975, expanding the Sandiganbayan’s jurisdiction to include petitions for mandamus, prohibition, certiorari, habeas corpus , injunction, and other ancillary writs and processes in aid of its appellate jurisdiction, it is the Sandiganbayan not the CA that has



jurisdiction over the petition for certiorari (Magno vs. People, G.R. No. 171542, April 6, 2011).



3.



Is Neypes “fresh period rule also applies to appeals under Rules 42, 43 and 45?



Ans. No. It only applies to appeals under Rules 40 and 41. Neypes elucidates that the “ fresh period rule” applies to appeals under Rule 40 (appeals from the Municipal Trial Courts to the RTC) and Rule 41 (appeals from the RTCs to the CA or this Court); Rule 42 (appeals from the RTCs to the CA) ; Rule 43 (appeals from quasijudicial agencies to the CA); and Rule 45 (appeals by certiorari to this Court). A scrutiny of the said rules, however, reveals that the “ fresh period rule” enunciated in Neypes need NOT apply to Rules 42, 43 and 45 as there is no interruption in the 15- day reglementary period to appeal. It is explicit in Rules 42, 43 and 45 that the appellant or petitioner is accorded a fresh period of 15 days from the notice of the decision, award, judgment, final order or resolution or of the denial of petitioner’s motion for new trial or reconsideration filed (Rodriguez vs. People, G.R. No. 192799, October 24, 2012) .



This is applicable in civil and in criminal cases (Rodriguez vs. People, supra).



4.



Is Neypes “fresh period rule” also applies to administrative cases?



Ans. It depends. In Panolino vs. Tajala, G.R. No. 183616, June 29, 2010 , it involved DENR case. It was held that if the motion for reconsideration is granted and the decision is reversed by the administrative agency or body, fresh period rule is applicable/available. The adverse party has a fresh 15-day period to perfect his appeal. However, if the motion for reconsideration is denied, the movant shall perfect his appeal during the remainder of the period of appeal, reckoned from receipt of the resolution of denial. 5. Former conviction or acquittal; double jeopardy. When an accused has been convicted or acquitted, or the case against him dismissed or otherwise terminated without his express consent by a court of competent jurisdiction, upon a valid complaint or information or other formal charge sufficient in form and substance to sustain a conviction and after the accused had pleaded to the charge, the conviction or acquittal of the accused or the dismissal of the case shall be a bar to another prosecution for the offense charged, or for any attempt to commit the same or frustration thereof, or for any offense which necessarily includes or is necessarily included in the offense charged in the former complaint or information (Section 7, Rule 117, Rules of Court). Double jeopardy attaches only: (1) upon a valid indictment, (2) before a competent court, (3) after arraignment, (4) when a valid plea has been entered, and (5) when the defendant was convicted or acquitted, or the case was dismissed or otherwise terminated without the express consent of the accused.



A dismissal with the express consent or upon motion of the accused does not result in double jeopardy, EXCEPT in two instances, to wit: (1) the dismissal is based on insufficiency of evidence or (2) the case is dismissed for violation of the accused’s right to speedy trial. So, if the dismissal of the case is dismissal on ground of failure to prosecute, there is no double jeopardy, because: (1) the dismissal is not based on insufficiency of evidence, and (2) the dismissal is not on ground of violation of accused’s right to speedy trial. More so, prosecution’s delay in filing its formal offer of evidence cannot be considered as violation of accused’s right to speedy trial. There is no need on the part of the prosecution to present and/or formally offer the documentary evidence if the accused already admitted the genuineness and due execution of the prosecution’s evidence. Accused’s admission is sufficient (See Benarez vs. Lim, December 14, 2006).



6. Crimes are usually committed in secret and under condition where concealment is highly probable. If direct evidence is insisted under all circumstances, the prosecution of vicious felons who committed heinous crimes in secret or secluded places will be hard, if not well-nigh impossible, to prove. Positive identification of the culprit through circumstantial evidence is allowed. Positive identification pertains essentially to proof of identity and not per se to that of being an eyewitness to the very act of commission of the crime. There are two types of positive identification. A witness may identify a suspect or accused as the offender as an eyewitness to the very act of the commission of the crime. This constitutes direct evidence (first type). There may, however, be instances where, although a witness may not have actually witnessed the very act of commission of a crime, he may still be able to positively identify a suspect or accused as the perpetrator of a crime as when, for instance, the latter is the person or one of the persons last seen with the victim immediately before and right after the commission of the crime. This is the second type of positive identification, which forms part of circumstantial evidence. In the absence of direct evidence, the prosecution may resort to adducing circumstantial evidence to discharge its burden (See Baleros, Jr. vs. People, 483 SCRA 10). 7. In evidence, the srcinal writing must be produced, because there can be no evidence of a writing the contents of which is the subject of inquiry, other than the srcinal writing itself. Exception: (a) When the srcinal has been lost, destroyed, or cannot be produced in court; (b) When the srcinal is in the possession of the party against whom the evidence is offered, and the latter fails to produce it after reasonable notice; (c) When the srcinal is a record or other document in the custody of a public officer; (d) When the srcinal has been recorded in an existing record a certified copy of which is made evidence by law;



(e) When the srcinal consists of numerous accounts or other documents which cannot be examined in court without great loss of time and the fact sought to be established from them is only the general result of the whole (Rule 130, Section 2). So, when the srcinal document has been lost or destroyed, or cannot be produced in court, the offeror, upon proof of its execution or existence and the cause of its unavailability without bad faith on his part, may prove its contents by a copy, or by a recital of its contents in some authentic document, or by the testimony of witnesses in the order stated. The offeror of secondary evidence is burdened to prove the predicates thereof: (a) the loss or destruction of the srcinal without bad faith on the part of the proponent/offeror which can be shown by circumstantial evidence of routine practices of destruction of documents; (b) the proponent must prove by a fair preponderance of evidence as to raise a reasonable inference of the loss or destruction of the srcinal copy; and (c) it must be shown that a diligent and bona fide but unsuccessful search has been made for the document in the proper place or places. If the party insists in offering the photocopies as documentary evidence, but it failed to establish that such offer was made in accordance with the exceptions as enumerated under the abovequoted rule, the secondary evidence is inadmissible (NPC vs. Judge Codilla, Jr,



April 4, 2007). 8. Take note that before any private document offered as authentic is received in evidence, its due execution and authenticity must be proved either: (a) by anyone who saw the document executed or written; or (b) by evidence of the genuineness of the signature or handwriting of the maker (Section 20, Rule 132). Thus, prior to the admission in evidence of a private writing, the identity and authenticity of the document sought to be presented must first be reasonably established. Where there is no proof as to the authenticity of the executor's signature appearing in a private document, such private document should be excluded (Paz vs. . Santiago, 47 Phil 334 cited Ong vs. People, October 9, 2000) Being private instruments, their due and valid execution and their genuineness and authenticity must first be established, either by the testimony of any one who saw the writing executed or by evidence of the genuineness of the handwriting of the maker hereof (Ong vs. People, October 9, 2000). So, if the documents submitted are mere photocopies of the srcinals, they are secondary evidence and as such are not admissible unless there is ample proof of the loss of the srcinals. The due execution and authenticity of the documentary evidence presented not having been proved, and since these are mere photocopies, the loss of the srcinals of which was not previously established, the same are clearly inadmissible in evidence (Ong vs. People, October 9, 2000).



9. In the absence of direct proof, a conviction may be based on circumstantial evidence, but to warrant such conviction, the following requisites must concur: (1) there is more than one circumstance; (2) the facts from which the inferences are derived are proven, and (3) the combination of all the circumstances is such as to produce a conviction beyond reasonable doubt. A judgment of conviction based on circumstantial evidence can be upheld only if the circumstances proven constitute an unbroken chain leading to one fair and reasonable conclusion that the defendants are guilty, to the exclusion of any other conclusion. The circumstances proved must be concordant with each other, consistent with the hypothesis that the accused is guilty and, at the same time, inconsistent with any hypothesis other than that of guilt. Circumstantial evidence which has not been adequately established, much less corroborated, cannot by itself be the basis of conviction. As a corollary to the constitutional precept that the accused is presumed innocent until the contrary is proved, a conviction based on circumstantial evidence must exclude each and every hypothesis consistent with his innocence (People vs. Bato, January 16, 1998). The trial courts conviction of the appellant for kidnapping with murder was based merely on the testimonies of two witnesses -- one of whom allegedly saw the appellant tie the hands of the victim before taking him away, and the other purportedly saw the victim walking with hands tied and the appellant following him. Declaring that the said circumstances were insufficient to convict the appellant, the High Court held that the conviction of accused-appellant for the serious crime of kidnapping with murder cannot be allowed to rest on the vague and nebulous facts established by the prosecution. The evidence presented by the prosecution surrounding the events of that fateful day are grossly insufficient to establish the alleged liability of accused-appellant for the death of Moronia (People vs. Roluna, 231 SCRA 446). Argawanon was charged and convicted with murder by the trial court but was exonerated by the High Court. The Court explained: Furthermore, if indeed the two (2) Castro brothers were watching the cockfight when the alleged four (4) persons attacked Pat. Castro, it is quite difficult to comprehend that, considering that he (witness) was only six (6) meters away from his brother, nothing was done to him as he was able to run and hide. It seems out of the ordinary that the assailants, allegedly, two (2) of them armed with .45 caliber pistols would let Jennis Castro (an eye witness to the killing) loose and not put him out of the way. It is also quite unbelievable that despite his said distance, he (Jennis Castro) was able to identify the accused-appellant and was able to hear one of the assailants shout x x x.



In addition to the above extrajudicial statements of Jennis Castro, the trial court considered the following circumstantial evidence in convicting the appellant Lambujon, to with: his presence at the house of one of the accused during the raid, the revolver of Pat. Castro which was allegedly found in accused-appellants possession during the raid; positive testimony of Jennis Castro that the one who fired the second shot was the one wearing a blue T-shirt. We do not agree with the trial courts conclusion that the aforecited evidence are corroborative of Jennis Castros incriminating testimony against the accusedappellant. Circumstantial evidence may be characterized as that evidence which proves a fact or series of facts from which the facts in issue may be established by inference. This Court cannot infer from said evidence, the identity of the victims assailant nor the actual participation of the appellant Lambujon in the crime charged (People vs. Argawanon, 215 SCRA 652). In People vs. Ragon, there was no actual witness to the killing of a tricycle driver, but appellant therein, with two others, was identified as the last passenger of the victim before the cadaver was found hours later. Relying on purely circumstantial evidence, the trial court convicted the appellant of murder. On appeal, the High Court acquitted him. Holding that there was no sufficient evidence to establish his actual participation in the killing, we concluded: Circumstantial evidence is akin to a tapestry made up of strands which create a pattern when interwoven, and cannot be plucked out and considered one strand at a time independently of the others. If the picture does not point to the accused as the perpetrator of the crime beyond a reasonable doubt, conviction based thereon will not weather judicial scrutiny. A painstaking review of the records of this case convinces us that the story pieced together by the trial court from the evidence of the prosecution provides no moral certainty of appellants guilt. x x x (November 18, 1987).



10.When is bail a matter of discretion? Sections 5 and 7, Rule 114 of the 2000 Revised Rules on Criminal Procedure, as amended, provide that: Sec. 5. Bail, when discretionary. Upon conviction by the Regional Trial Court of an offense not punishable by death, reclusion perpetua, or life imprisonment, admission to bail is discretionary. The application for bail may be filed and acted upon by the trial court despite the filing of a notice of appeal, provided it has not transmitted the srcinal record to the appellate court. However, if the decision of the trial court convicting the accused changed the nature of the offense from non-bailable to bailable, the application for bail can only be filed with and resolved by the appellate court. Should the court grant the application, the accused may be allowed to continue on provisional liberty during the pendency of the appeal under the same bail subject to the consent of the bondsman.



If the penalty imposed by the trial court is imprisonment exceeding six (6) years, the accused shall be denied bail, or his bail shall be canceled upon a showing by the prosecution, with notice to the accused, of the following or other similar circumstances: (a) That he is a recidivist, quasi-recidivist, or habitual delinquent, or has committed the crime aggravated by the circumstance of reiteration; (b) That he has previously escaped from legal confinement, evaded sentence, or violated the conditions of his bail without a valid justification; (c) That he committed the offense while under probation, parole, or conditional pardon; (d) That the circumstances of his case indicate the probability of flight if released on bail; or (e) That there is undue risk that he may commit another crime during the pendency of the appeal. The appellate court may, motu proprio or on motion of any party, review the resolution of the Regional Trial Court after notice to the adverse party in either case. SEC. 7. Capital offense or an offense punishable by reclusion perpetua or life imprisonment, not bailable. - No person charged with a capital offense, or an offense punishable by reclusion perpetuaor life imprisonment, shall be admitted to bail when evidence of guilt is strong, regardless of the stage of the criminal prosecution. Section 7, Rule 114 of the Rules of Court, clearly mandates that no person charged with a capital offense, or an offense punishable by reclusion perpetua or life imprisonment, shall be admitted to bail when evidence of guilt is strong. The provision distinctly refers to the crime charged and not the crime proven. The failure then of the prosecution to prove the existence of the circumstances to qualify the crime committed to murder, the crime charged, necessarily means that the evidence of his guilt of the said crime is not strong. So, if the accused is charged with murder but convicted of homicide, the accused may be granted discretionary bail on appeal provided that he is not a recidivist, quasi-recidivist, or habitual delinquent, or has committed the crime aggravated by the circumstance of reiteration or that the there is no undue risk that during the pendency of the appeal, the accused may commit another crime (See J. Peralta’s Dissenting Opinion, Leviste vs. CA and People, March 17, 2010).



11. Whether or not civil aspect of the case is included in resolving a demurrer to evidence (in criminal cases) if the same is file without leave of court. What is its effect if it is filed with a leave of court?



When a demurrer to evidence is filed without leave of court, the whole case is submitted for judgment on the basis of the evidence for the prosecution as the accused is deemed to have waived the right to present evidence. At that juncture, the court is called upon to decide the case including its civil aspect, unless the enforcement of the civil liability by a separate civil action has been waived or reserved. If the filing of a separate civil action has not been reserved or priorly instituted or the enforcement of civil liability is not waived, the trial court should, in case of conviction, state the civil liability or damages caused by the wrongful act or omission to be recovered from the accused by the offended party, if there is any. For, in case of acquittal, the accused may still be adjudged civilly liable. The extinction of the penal action does not carry with it the extinction of the civil action where (a) the acquittal is based on reasonable doubt as only preponderance of evidence is required; (b) the court declares that the liability of the accused is only civil; and (c) the civil liability of the accused does not arise from or is not based upon the crime of which the accused was acquitted. The civil action based on delict may, however, be deemed extinguished if there is a finding on the final judgment in the criminal action that the act or omission from which the civil liability may arise did not exist. In case of a demurrer to evidence filed with leave of court, the accused may adduce countervailing evidence if the court denies the demurrer. Such denial bears no distinction as to the two aspects of the case because there is a disparity of evidentiary value between the quanta of evidence in such aspects of the case. In other words, a court may not deny the demurrer as to the criminal aspect and at the same time grant the demurrer as to the civil aspect, for if the evidence so far presented is not insufficient to prove the crime beyond reasonable doubt, then the same evidence is likewise not insufficient to establish civil liability by mere preponderance of evidence. On the other hand, if the evidence so far presented is insufficient as proof beyond reasonable doubt, it does not follow that the same evidence is insufficient to establish a preponderance of evidence. For if the court grants the demurrer, proceedings on the civil aspect of the case generally proceeds. The only recognized instance when an acquittal on demurrer carries with it the dismissal of the civil aspect is when there is a finding that the act or omission from which the civil liability may arise did not exist. Absent such determination, trial as to the civil aspect of the case must perforce continue (See Park vs. Choi, February 12, 2007). If demurrer is granted and the accused is acquitted by the court, the accused has the right to adduce evidence on the civil aspect of the case unless the court also declares that the act or omission from which the civil liability may arise did not exist (Salazar vs. people. 458 Phil. 504).



If one of the issues in a criminal case being the civil liability of the accused arising from the crime, the governing law is the Rules of Criminal Procedure, not the Rules of Civil Procedure which pertains to a civil action arising from the initiatory pleading that gives rise to the suit (Cruz vs. CA, 436 Phil. 641). 12. Requirements when accused pleads guilty to a capital offense or even in a noncapital offense To protect the constitutional right to due process of every accused in a capital offense and to avoid any confusion about the proper steps to be taken when a trial court comes face to face with an accused or his counsel who wants to waive his clients right to present evidence and be heard, it shall be the unequivocal duty of the trial court to observe, as a prerequisite to the validity of such waiver, a procedure akin to a searching inquiry: 1. The trial court shall hear both the prosecution and the accused with their respective counsel on the desire or manifestation of the accused to waive the right to present evidence and be heard.



2. The trial court shall ensure the attendance of the prosecution and especially the accused with their respective counsel in the hearing which must be recorded. Their presence must be duly entered in the minutes of the proceedings. 3. During the hearing, it shall be the task of the trial court to: a. ask the defense counsel a series of questions to determine whether he had conferred with and completely explained to the accused that he had the right to present evidence and be heard as well as its meaning and consequences, together with the significance and outcome of the waiver of such right. If the lawyer for the accused has not done so, the trial court shall give the latter enough time to fulfill this professional obligation. b. inquire from the defense counsel with conformity of the accused whether he wants to present evidence or submit a memorandum elucidating on the contradictions and insufficiency of the prosecution evidence, if any, or in default thereof, file a demurrer to evidence with prior leave of court, if he so believes that the prosecution evidence is so weak that it need not even be rebutted. If there is a desire to do so, the trial court shall give the defense enough time for this purpose. c. elicit information about the personality profile of the accused, such as his age, socioeconomic status, and educational background, which may serve as a trustworthy index of his capacity to give a free and informed waiver. d. all questions posed to the accused should be in a language known and understood by the latter, hence, the record must state the language used for this purpose as well as reflect the corresponding translation thereof in English (People vs. Aranzado, September 24, 2001 cited in People vs. Bodoso, March 5, 2003).



The trial courts may also abide by the foregoing procedure even when the waiver of the right to be present and be heard is made in criminal cases involving non-capital offenses. After all, in whatever action or forum the accused is situated, the waiver that he makes if it is to be binding and effective must still be exhibited in the case records to have been validly undertaken, that is, it was done voluntarily, knowingly and intelligently with sufficient awareness of the relevant circumstances and likely consequences. As a matter of good court practice, the trial court would have to rely upon the most convenient, if not primary, evidence of the validity of the waiver which would amount to the same thing as showing its adherence to the step-by-step process outlined above. Clearly, the rationale behind the foregoing requirements is that courts must proceed with more care where the possible punishment is in its severest form, namely death, for the reason that the execution of such a sentence is irrevocable and experience has shown that innocent persons have at times thrown caution to the wind and given up defending themselves out of ignorance or desperation. Moreover, the necessity of taking further evidence would aid this Court in determining on appellate review the propriety or impropriety of the waiver (Bodoso, supra). It is elementary that the existence of waiver must be positively demonstrated since a waiver by implication cannot be presumed. The standard of waiver requires that it not only must be voluntary, but must be knowing, intelligent, and done with sufficient awareness of the relevant circumstances and likely consequences. There must thus be persuasive evidence of an actual intention to relinquish the right. Mere silence of the holder of the right should not be easily construed as surrender thereof; the courts must indulge every reasonable presumption against the existence and validity of such waiver. Necessarily, where there is a reservation as to the nature of any manifestation or proposed action affecting the rights of the accused to be heard before he is condemned, certainly, the doubt must be resolved in his favor to be allowed to proffer evidence in his behalf (Bodoso, supra). 13. In criminal cases such as murder or rape where the accused stands to lose his liberty if found guilty, the High Court has, in many occasions, relied principally upon physical evidence in ascertaining the truth. Where the physical evidence on record ran counter to the testimonial evidence of the prosecution witnesses, we ruled that the physical evidence should prevail (People vs. Vasquez, 280 SCRA 160). Physical evidence is a mute but an eloquent manifestation of truth which ranks high in our hierarchy of trustworthy evidence. It is well established that photographs, when duly verified and shown by extrinsic evidence to be faithful representations of the subject as of the time in question, are, in the discretion of the trial court, admissible in evidence as aids in arriving at an understanding of the evidence, the situation or condition of objects or premises or the circumstances of an accident. Photographs are admissible in evidence in motor vehicle accident cases when they appear to have been accurately taken and are proved to be a faithful and clear



representation of the subject, which cannot itself be produced, and are of such nature as to throw light upon a disputed point. Before a photograph may be admitted in evidence, however, its accuracy or correctness must be proved, and it must be authenticated or verified first. The photographer must testify in open court and properly identify the pictures as the ones he took at the scene of the accident (Macalinao vs. Ong, December 14, 2005).



14. Entries in police records made by a police officer in the performance of the duty especially enjoined by law are prima facie evidence of the fact therein stated, and their probative value may be either substantiated or nullified by other competent evidence (Macalinao, supra). 15. Failing to object to the testimony on the ground that it was hearsay, the evidence offered may be admitted. Since no objection to the admissibility of witness testimony was timely made from the time her testimony was offered and up to the time her direct examination was conducted then adverse party has effectively waived any objection to the admissibility thereof and his belated attempts to have her testimony excluded for being hearsay has no ground to stand on. But while the statement may be admitted in evidence, it does not necessarily follow that the same should be given evidentiary weight. Admissibility of evidence should not be equated with weight of evidence. Although hearsay evidence may be admitted because of lack of objection by the adverse party’s counsel, it is nonetheless without probative value, unless the proponent can show that the evidence falls within the exception to the hearsay evidence rule (Bayani vs. People, August 14, 2007). 16. Amendment to conform to or authorize presentation of evidence. – When issues not raised by the pleadings are tried with the express or implied consent of the parties, they shall be treated in all respects as if they had been raised in the pleadings. Such amendment of the pleadings as may be necessary to cause them to conform to the evidence and to raise these issues may be made upon motion of any party at any time, even after judgment; but failure to amend does not affect the result of the trial of these issues. If evidence is objected to at the trial on the ground that it is not within the issues made by the pleadings, the court may allow the pleadings to be amended and shall do so with liberality if the presentation of the merits of the action and the ends of substantial justice will be subserved thereby. The court may grant a continuance to enable the amendment to be made (Section 5, Rule 10, Rules of Court). The foregoing provision envisions two scenarios, namely, when evidence is introduced in an issue not alleged in the pleadings and no objection was interjected; and when evidence is offered on an issue not alleged in the pleadings but this time an objection was raised. When the issue is tried without the objection of the parties, it should be treated in all respects as if it had been raised in the pleadings.



On the other hand, when there is an objection, the evidence may be admitted where its admission will not prejudice him (Dela Cruz vs. Concepcion, October 11, 2012). The failure of a party to amend a pleading to conform to the evidence adduced during trial does not preclude adjudication by the court on the basis of such evidence which may embody new issues not raised in the pleadings. x x x Although, the pleading may not have been amended to conform to the evidence submitted during trial, judgment may nonetheless be rendered, not simply on the basis of the issues alleged but also on the issues discussed and the assertions of fact proved in the course of the trial. The court may treat the pleading as if it had been amended to conform to the evidence, although it had not been actually amended. x x x Clearly, a court may rule and render judgment on the basis of the evidence before it even though the relevant pleading had not been previously amended, so long as no surprise or prejudice is thereby caused to the adverse party. Put a little differently, so long as the basic requirements of fair play had been met, as where the litigants were given full opportunity to support their respective contentions and to object to or refute each other's evidence, the court may validly treat the pleadings as if they had been amended to conform to the evidence and proceed to adjudicate on the basis of all the evidence before it (Royal Cargo Corporation v. DFS Sports Unlimited, Inc., December 10, 2008) . 17. Summary judgment; SJ is a final judgement A final judgment or order is one that finally disposes of a case, leaving nothing more for the court to do in respect thereto, such as an adjudication on the merits which, on the basis of the evidence presented at the trial, declares categorically what the rights and obligations of the parties are and which party is in the right, or a judgment or order that dismisses an action on the ground of res judicata or prescription, for instance. Just like any other judgment, a summary judgment that satisfies the requirements of a final judgment will be considered as such. A summary judgment is granted to settle expeditiously a case if, on motion of either party, there appears from the pleadings, depositions, admissions, and affidavits that no important issues of fact are involved, except the amount of damages. In leaving out the determination of the amount of damages, the RTC did not remove its summary judgment from the category of final judgments. In fact, under Section 3, Rule 35 of the Rules of Court, a summary judgment may not be rendered on the amount of damages, although such judgment may be rendered on the issue of the right to damages (Ybiernas vs. Tanco-Gabaldon, June 1, 2011). 18. Distinction between the determination of the amount of damages and the issue of the right to damages itself in case of a summary judgment. A summary judgment may be rendered except as to the amount of damages. In other words, such judgment may be entered on the issue relating to the existence of the right to damages. If there is any real issue as to the amount of damages, the court, after rendering summary judgment, may proceed to assess the amount recoverable damages (Ybiernas, supra). Issue on right to damages and amount of damages are of two different things.



19. A judicial admission is an admission, verbal or written, made by a party in the course of the proceedings in the same case, which dispenses with the need for proof with respect to the matter or fact admitted. It may be contradicted only by a showing that it was made through palpable mistake or that no such admission was made (Ybiernas, supra).



20.Requisites before a motion for new trial on ground of newly discovered evidence be granted. It must be shown (1) that the evidence was discovered after trial; (2) that such evidence could not have been discovered and produced at the trial even with the exercise of reasonable diligence; (3) that it is material, not merely cumulative, corroborative, or impeaching; and (4) the evidence is of such weight that it would probably change the judgment if admitted. If the alleged newly discovered evidence could have been very well presented during the trial with the exercise of reasonable diligence, the same cannot be considered newly discovered (Ybiernas, supra). 21. The only contentious element in the case is whether the evidence could have been discovered with the exercise of reasonable diligence. The threshold question in resolving a motion for new trial based on newly discovered evidence is whether evidence is inThe fact a newly question of discovered evidence which could not have the been [proffered] discovered by due diligence. whether evidence is newly discovered has two aspects: a temporal one, i.e., when was the evidence discovered, and a predictive one, i.e., when should or could it have been discovered. It is to the latter that the requirement of due diligence has relevance. We have held that in order that a particular piece of evidence may be properly regarded as newly discovered to justify new trial, what is essential is not so much the time when the evidence offered first sprang into existence nor the time when it first came to the knowledge of the party now submitting it; what is essential is that the offering party had exercised reasonable diligence in seeking to locate such evidence before or during trial but had nonetheless failed to secure it. The Rules do not give an exact definition of due diligence, and whether the movant has exercised due diligence depends upon the particular circumstances of each case. Nonetheless, has been observed thatdefendant. the phrase often equated reasonable promptness toit avoid prejudice to the In is other words, the with concept of due diligence has both a time component and a good faith component. The movant for a new trial must not only act in a timely fashion in gathering evidence in support of the motion; he must act reasonably and in good faith as well. Due diligence contemplates that the defendant acts reasonably and in good faith to obtain the evidence, in light of the totality of the circumstances and the facts known to him (Ybiernas, supra). 22. Due process of law is not denied by the exclusion of irrelevant, immaterial, or incompetent evidence, or testimony of an incompetent witness. It is not an error to refuse evidence which although admissible for certain purposes, is not admissible for the purpose which counsel states as the ground for offering it.



If the trial court erroneously rejected the introduction as evidence, offeror is not left without legal recourse. He could have availed of the remedy provided in Section 40, Rule 132 of the Rules of Court. Section 40.Tender of excluded evidence . If documents or things offered in evidence are excluded by the court, the offeror may have the same attached to or made part of the record. If the evidence excluded is oral, the offeror may state for the record the name and other personal circumstances of the witness and the substance of the proposed testimony (Catacutan vs. People, August 31, 2011). 23. Section 12 of Art. III of the Constitution provides: (1) Any person under investigation for the commission of an offense shall have the right to be informed of his right to remain silent and to have competent and independent counsel, preferably of his own choice. If the person cannot afford the services of counsel, he must be provided with one. These rights cannot be waived except in writing and in the presence of counsel. "(2) No torture, force, violence, threat, intimidation or any other means which vitiate the free will shall be used against him. Secret detention places, solitary, incommunicado, or other similar forms of detention are prohibited. "(3) Any confession or admission obtained in violation of this or Section 17 shall be inadmissible in evidence against him." There are (2) kinds of involuntary or coerced confessions treated in this constitutional provision: (1) coerced confessions, the product of third degree methods such as torture, force, violence, threat, and intimidation, which are dealt with in paragraph 2 of Section 12, and (2) uncounselled statements, given without the benefit of Miranda warnings, which are the subject of paragraph 1 of the same section.



24. DNA Evidence. DNA is a molecule that encodes the genetic information in all living organisms A person’s DNA is the same in each cell and it does not change throughout a person’s lifetime; the DNA in a person’s blood is the same as the DNA found in his saliva, sweat, bone, the root and shaft of hair, earwax, mucus, urine, skin tissue, and vaginal and rectal cells. Most importantly, because of polymorphisms in human genetic structure, no two individuals have the same DNA, with the notable exception of identical twins.



DNA print or identification technology has been advanced as a uniquely effective means to link a suspect to a crime, or to exonerate a wrongly accused suspect, where



biological evidence has been left. For purposes of criminal investigation, DNA identification is a fertile source of both inculpatory and exculpatory evidence. It can assist immensely in effecting a more accurate account of the crime committed, efficiently facilitating the conviction of the guilty, securing the acquittal of the innocent, and ensuring the proper administration of justice in every case. DNA evidence collected from a crime scene can link a suspect to a crime or eliminate one from suspicion in the same principle as fingerprints are used. Incidents involving sexual assault would leave biological evidence such as hair, skin tissue, semen, blood, or saliva which can be left on the victim’ s body or at the crime scene. Hair and fiber from clothing, carpets, bedding, or furniture could also be transferred to the victim’s body during the assault. Forensic DNA evidence is helpful in proving that there was physical contact between an assailant and a victim. If properly collected from the victim, crime scene or assailant, DNA can be compared with known samples to place the suspect at the scene of the crime. In Daubert v. Merrell Dow, it was ruled that pertinent evidence based on scientifically valid principles could be used as long as it was relevant and reliable. Judges, under Daubert, were allowed greater discretion over which testimony they would allow at trial, including the introduction of new kinds of scientific techniques. DNA typing is one such novel procedure. Under Philippine law, evidence is relevant when it relates directly to a fact in issue as to induce belief in its existence or non-existence. Applying the Daubert test to the case at bar, the DNA evidence obtained through PCR (Polymerase chain reaction) testing and utilizing STR (Short Tandem Repeat) analysis, and which was appreciated by the court a quo is relevant and reliable since it is reasonably based on scientifically valid principles of human genetics and molecular biology (People vs. Yatar, May 19, 2004). DNA is an organic substance found in a person's cells which contains his or her genetic code. Except for identical twins, each person's DNA profile is distinct and unique. When a crime is committed, material is collected from the scene of the crime or from the victim's body for the suspect's DNA. This is the evidence sample. The evidence sample is then matched with the reference sample taken from the suspect and the victim. The purpose of DNA testing is to ascertain whether an association exists between the evidence sample and the reference sample. The samples collected are subjected to various chemical processes to establish their profile. The test may yield three possible results: 1) The samples are different and therefore must have srcinated from different sources (exclusion). This conclusion is absolute and requires no further analysis or discussion; 2) It is not possible to be sure, based on the results of the test, whether the samples have similar DNA types (inconclusive). This might occur for a variety of reasons including degradation, contamination, or failure of some aspect of the protocol. Various parts of the



analysis might then be repeated with the same or a different sample, to obtain a more conclusive result; or 3) The samples are similar, and could have srcinated from the same source (inclusion). In such a case, the samples are found to be similar, the analyst proceeds to determine the statistical significance of the Similarity (See People vs. Vallejo, May 9, 2002). In assessing the probative value of DNA evidence, courts should consider, inter alia, the following factors: how the samples were collected, how they were handled, the possibility of contamination of the samples, the procedure followed in analyzing the samples, whether the proper standards and procedures were followed in conducting the tests, and the qualification of the analyst who conducted the tests (People vs. Yatar, May 19, 2004). Although accused-appellant insisted that hair samples were forcibly taken from him and submitted to the National Bureau of Investigation for forensic examination, the hair samples may be admitted in evidence against him, for what is proscribed is the use of testimonial compulsion or any evidence communicative in nature acquired from the accused under duress (People vs. Rondero, December 9, 1999). 25.



A person may be compelled to submit to fingerprinting, photographing, paraffin,



blood and DNA, as there is no testimonial compulsion involved. Immediately after the incident, the police authorities took pictures of the accused without the presence of counsel, The High Court ruled that there was no violation of the right against self-incrimination. The accused may be compelled to submit to a physical examination to determine his involvement in an offense of which he is accused (People vs. Gallarde, February 7, 2007).



26. Scope of matters which the trial court should consider or determine during the trial or hearing involving DNA What should be the proper scope of such hearings? Section 4 of the Rules spells out the matters which the trial court must determine, thus: SEC. 4. Application for DNA Testing Order.–The appropriate court may, at any time, either motu proprio or on application of any person who has a legal interest in the matter in litigation, order a DNA testing. Such order shall issue after due hearing and notice to the parties upon a showing of the following: (a) A biological sample exists that is relevant to the case; (b) The biological sample: (i) was not previously subjected to the type of DNA testing now requested; or (ii) was previously subjected to DNA testing, but the results may require confirmation for good reasons;



(c) The DNA testing uses a scientifically valid technique; (d) The DNA testing has the scientific potential to produce new information that is relevant to the proper resolution of the case; and (e) The existence of other factors, if any, which the court may consider as potentially affecting the accuracy or integrity of the DNA testing. The Rule shall not preclude a DNA testing, without need of a prior court order, at the behest of any party, including law enforcement agencies, before a suit or proceeding is commenced. Given our earlier pronouncements on the relevance of the DNA testing, it would be unbecoming of the RTC to conclude otherwise, Section 4 (d) notwithstanding. The hearing should be confined to ascertaining the feasibility of DNA testing with due regard to the standards set in Section 4 (a), (b), (c) and (e) of the Rules. Should the RTC find the DNA testing feasible in the case at bar, it shall order the same, in conformity with Section 5 of the Rules. It is also the RTC which shall determine the institution to undertake the DNA testing and the parties are free to manifest their comments on the choice of DNA testing center. After the DNA analysis is obtained, it shall be incumbent upon the parties who wish to avail of the same to offer the results in accordance with the rules of evidence. The RTC, in evaluating the DNA results upon presentation, shall assess the same as evidence in keeping with Sections 7 and 8 of the Rules, to wit: SEC. 7. Assessment of probative value of DNA evidence. – In assessing the probative value of the DNA evidence presented, the court shall consider the following: (a) The chain of custody, including how the biological samples were collected, how they were handled, and the possibility of contamination of the samples; (b) The DNA testing methodology, including the procedure followed in analyzing the samples, the advantages and disadvantages of the procedure, and compliance with the scientifically valid standards in conducting the tests; (c) The forensic DNA laboratory, including accreditation by any reputable standardssetting institution and the qualification of the analyst who conducted the tests. If the laboratory is not accredited, the relevant experience of the laboratory in forensic casework and credibility shall be properly established; and (d) The reliability of the testing result, as hereinafter provided. The provisions of the Rules of Court concerning the appreciation of evidence shall apply suppletorily.



SEC. 8. Reliability of DNA testing methodology.–In evaluating whether the DNA testing methodology is reliable, the court shall consider the following: (a) The falsifiability of the principles or methods used, that is, whether the theory or technique can be and has been tested; (b) The subjection to peer review and publication of the principles or methods; (c) The general acceptance of the principles or methods by the relevant scientific community; (d) The existence and maintenance of standards and controls to ensure the correctness of data gathered; (e) The existence of an appropriate reference population database; and (f) The general degree of confidence attributed to mathematical calculations used in comparing DNA profiles and the significance and limitation of statistical calculations used in comparing DNA profiles. The trial court is further enjoined to observe the requirements of confidentiality and preservation of the DNA evidence in accordance with Sections 11 and 12 of the Rules. In assessing the probative value of DNA evidence, the RTC shall consider, among other things, the following data: how the samples were collected, how they were handled, the possibility of contamination of the samples, the procedure followed in analyzing the samples, whether the proper standards and procedures were followed in conducting the tests, and the qualification of the analyst who conducted the tests. Moreover, the court a quo must ensure that the proper chain of custody in the handling of the samples submitted by the parties is adequately borne in the records, i.e.: that the samples are collected by a neutral third party; that the tested parties are appropriately identified at their sample collection appointments; that the samples are protected with tamper tape at the collection site; that all persons in possession thereof at each stage of testing thoroughly inspected the samples for tampering and explained his role in the custody of the samples and the acts he performed in relation thereto (See People vs. Umanito, October 26, 2007).



27. In Lucas vs. Lucas, June 6, 2011, the Rule on DNA Evidence was supplemented to aid the courts in resolving motions for DNA testing order, particularly in paternity and other filiation cases. Address the question of whether a prima facie showing is necessary before a court can issue a DNA testing order the High Court said: The Rule on DNA Evidence was enacted to guide the Bench and the Bar for the introduction and use of DNA evidence in the judicial system. It provides the prescribed



parameters on the requisite elements for reliability and validityi.e., ( the proper procedures, protocols, necessary laboratory reports, etc.), the possible sources of error, the available objections to the admission of DNA test results as evidence as well as the probative value of DNA evidence. It seeks to ensure that the evidence gathered, using various methods of DNA analysis, is utilized effectively and properly, [and] shall not be misused and/or abused and, more importantly, shall continue to ensure that DNA analysis serves justice and protects, rather than prejudice the public. Not surprisingly, Section 4 of the Rule on DNA Evidence merely provides for conditions that are aimed to safeguard the accuracy and integrity of the DNA testing. Section 4 states: SEC. 4. Application for DNA Testing Order. The appropriate court may, at any time, either motu proprio or on application of any person who has a legal interest in the matter in litigation, order a DNA testing. Such order shall issue after due hearing and notice to the parties upon a showing of the following: (a) A biological sample exists that is relevant to the case; (b) The biological sample: (i) was not previously subjected to the type of DNA testing now requested; or (ii) was previously subjected to DNA testing, but the results may require confirmation for good reasons; (c) The DNA testing uses a scientifically valid technique; (d) The DNA testing has the scientific potential to produce new information that is relevant to the proper resolution of the case; and (e) The existence of other factors, if any, which the court may consider as potentially affecting the accuracy or integrity of the DNA testing. This Rule shall not preclude a DNA testing, without need of a prior court order, at the behest of any party, including law enforcement agencies, before a suit or proceeding is commenced. This does not mean, however, that a DNA testing order will be issued as a matter of right if, during the hearing, the said conditions are established. In some states, to warrant the issuance of the DNA testing order, there must be a show cause hearing wherein the applicant must first present sufficient evidence to establish a prima facie case or a reasonable possibility of paternity or good cause for the holding of the test. In these states, a court order for blood testing is considered a search, which, under their Constitutions (as in ours), must be preceded by a finding of probable cause in order to be valid. Hence, the requirement of a prima faciecase, or reasonable possibility, was imposed in civil actions as a counterpart of a finding of probable cause. The Supreme Court of Louisiana eloquently explained



Although a paternity action is civil, not criminal, the constitutional prohibition against unreasonable searches and seizures is still applicable, and a proper showing of sufficient justification under the particular factual circumstances of the case must be made before a court may order a compulsory blood test. Courts in various jurisdictions have differed regarding the kind of procedures which are required, but those jurisdictions have almost universally found that a preliminary showing must be made before a court can constitutionally order compulsory blood testing in paternity cases. We agree, and find that, as a preliminary matter, before the court may issue an order for compulsory blood testing, the moving party must show that there is a reasonable possibility of paternity. As explained hereafter, in cases in which paternity is contested and a party to the action refuses to voluntarily undergo a blood test, a show cause hearing must be held in which the court can determine whether there is sufficient evidence to establish a prima facie case which warrants issuance of a court order for blood testing. The same condition precedent should be applied in our jurisdiction to protect the putative father from mere harassment suits. Thus, during the hearing on the motion for DNA testing, the petitioner must present prima facie evidence or establish a reasonable possibility of paternity. Notwithstanding these, it should be stressed that the issuance of a DNA testing order remains discretionary upon the court. The court may, for example, consider whether there is absolute necessity for the DNA testing. If there is already preponderance of evidence to establish paternity and the DNA test result would only be corroborative, the court may, in its discretion, disallow a DNA testing. 28. (Child witness) In People vs. Santos, September 8, 2006 , the trial court was accused of acting as the prosecutor and the judge at the same time for allegedly initiating and propounding the questions, short of supplying the desired answer from the (child) witness. The argument is tenuous: The trial judge is accorded a reasonable leeway in putting such questions to witnesses as may be essential to elicit relevant facts to make the record speak the truth. Trial judges in this jurisdiction are judges of both law and the facts, and they would be negligent in the performance of their duties if they permitted a miscarriage of justice as a result of a failure to propound a proper question to a witness which might develop some material bearing upon the outcome. In the exercise of sound discretion, he may put such question to the witness as will enable him to formulate a sound opinion as to the ability and willingness of the witness to tell the truth. A judge may examine or cross-examine a witness. He may propound clarificatory questions to test the credibility of the witness and to extract the truth. He may seek to draw out relevant and material testimony though that testimony may tend to support or rebut the position taken by one



or the other party. It cannot be taken against him if the clarificatory questions he propounds happen to reveal certain truths which tend to destroy the theory of one party. The trend in procedural law is to give a wide latitude to the courts in exercising control over the questioning of a child witness. Under Sections 19 to 21 of the Rules on Examination of a Child Witness, child witnesses may testify in a narrative form and leading questions may be allowed by the trial court in all stages of the examination if the same will further the interest of justice. It must be borne in mind that the offended party in this case is a 6-year old minor who was barely five when she was sexually assaulted. As a child of such tender years not yet exposed to the ways of the world, she could not have fully understood the enormity of the bestial act committed on her person. Indeed Studies show that children, particularly very young children, make the perfect victims. They naturally follow the authority of adults as the socialization process teaches children that adults are to be respected. The childs age and developmental level will govern how much she comprehends about the abuse and therefore how much it affects her. If the child is too young to understand what has happened to her, the effects will be minimized because she has no comprehension of the consequences. Certainly, children have more problems in providing accounts of events because they do not understand everything they experience. They do not have enough life experiences from which to draw upon in making sense of what they see, hear, taste, smell and feel.Moreover, they have a limited vocabulary. With her limited comprehension, the child could not have a perfect way of relating that she had been sexually abused . The record discloses that the questions propounded by the judge were intended to elicit the truth from the child witness. This perceived undue inquisitiveness of the judge did not unduly harm the substantial rights of the appellant. In fact, it is only to be expected from the judge who, with full consciousness of his responsibilities could not, and should not, easily be satisfied with incompleteness and obscurities in the testimonies of the witness. While judges should as much as possible refrain from showing partiality to one party and hostility to another, it does not mean that a trial judge should keep mum throughout the trial and allow parties to ask questions that they desire, on issues which they think are important, when the former are improper and the latter immaterial. If trials are to be expedited, judges must take a leading part therein, by directing counsel to submit evidence on the facts in dispute by asking clarifying questions, and by showing an interest in a fast and fair trial. Judges are not mere referees like those of a boxing bout, only to watch and decide the results of a game; they should have as much interest as counsel in the orderly and expeditious presentation of evidence, calling attention of counsel to points at issue that are overlooked, directing them to ask the question that would elicit the facts on the issues involved, and clarifying ambiguous remarks by witnesses. Unless they take an active part in trials in the above form and manner, and allow counsel to ask questions whether pertinent



or impertinent, material or immaterial, the speedy administration of justice which is the aim of the Government and of the people cannot be attained. 29. As a general rule, when a witness takes the witness stand, the law, on ground of public policy, presumes that he is competent. The court cannot reject the witness in the absence of proof of his incompetency. The burden is, therefore, upon the party objecting to the competency of a witness to establish the ground of incompetency. Section 21 of Rule 130 of the Rules on Evidence enumerates the persons who are disqualified to be witnesses. Among those disqualified are children whose mental maturity is such as to render them incapable of perceiving the facts respecting which they are examined and relating them truthfully. No precise minimum age can be fixed at which children shall be excluded from testifying. The intelligence, not the age, of a young child is the test of the competency as a witness. It is settled that a child, regardless of age, can be a competent witness if he can perceive and, in perceiving, can make known his perception to others and that he is capable of relating truthfully the facts for which he is examined. ]



In determining the competency of a child witness, the court must consider his capacity (a) at the time the fact to be testified to occurred such that he could receive correct impressions thereof; (b) to comprehend the obligation of an oath; and (c) to relate those facts truly to the court at the time he is offered as a witness. The examination should show that the child has some understanding of the punishment which may result from false swearing. The requisite appreciation of consequences is disclosed where the child states that he knows that it is wrong to tell a lie, and that he would be punished if he does so, or that he uses language which is equivalent to saying that he would be sent to hell for false swearing. A child can be disqualified only if it can be shown that his mental maturity renders him incapable of perceiving facts respecting which he is being examined and of relating them truthfully. The question of competency of a child-witness rests primarily in the sound discretion of the trial court. This is so because the trial judge sees the proposed witness and observes his manner of testifying, his apparent possession or lack of intelligence, as well as his understanding of the obligation of an oath. Since many of the witness manners cannot be photographed into the record, the finding of the trial judge will not be disturbed or reversed unless from what is preserved it is clear that such finding was erroneous. The burden of showing child witness mental immaturity is on the part of the accused. Failure to do so is to sustain the trial court in admitting her testimony and according it great weight (People vs. Pruna, October 10, 2002).



30. The rule is that leading questions are not allowed in direct examination, Section of 10 (c) Rule 132 allows leading questions to be asked of a witness who is a child of tender years, especially when said witness has difficulty giving an intelligible answer, as when the latter has not reached that level of education necessary to grasp the simple meaning of a question, more so its underlying



gravity. This exception is now embodied in Section 20 of the Rule on Examination of a Child Witness, which took effect on December 15, 2000. Under Section 4 thereof, a child witness is any person who at the time of giving testimony is below the age of 18 years. In People vs. Santos, October 17, 2008 , accused-appellant criticized the public prosecutor for posing general questions to AAA, thereby supplying details to her testimony, but the CA correctly observed that the offer made by the public prosecutor of the testimony of AAA was delivered in English and directed at the trial court; hence, the offer could not have been understood by a person like AAA who reached up to Grade 3 only, nor could it have influenced her testimony. For the same reason, the leading questions propounded by the public prosecutor were necessary because AAA was found to be uneducated, ignorant,timid and easily onfused. c Besides, as notedby the CA, the questions were not objected to by appellant, hence these were allowed to be answered. The High Court fully agrees with the CA explaining that it is too late in the dayorf appellant to object to the formulation of the offer and the manner of questioning adopted by the public prosecutor. Appellant should have interposed his objections in the course of the oral examination of AAA, as soon as the grounds therefor became reasonably apparent. As it were, he raised not a whimper of protest as the public prosecutor recited his offer or propounded questions to AAA. Worse, appellant subjected AAA to cross-examination on the very matters covered by the questions being objected to; therefore, he is barred from challenging the propriety thereof or the admissibility of the answers given.



31. (objective question HOT Item) Enumerate the appellate court’s dual function.



Ans. The following are the dual functions of appellate court, viz: Ans. The following are the dual functions of appellate court, viz: 







The review for correctness function. -



the case is reviewed on appeal to assure that substantial justice has been done.



-



is concerned with the justice of a particular case.



-



this pertains to the doctrine of res judicata, which decides the case and settles the controversy.



The institutional function. -



refers to the progressive development of the law for general application in the judicial system.



-



is concerned with the articulation and application of constitutional principles, the authoritative interpretation of statutes, and the formulation of policy within the proper sphere of the judicial function.



-



this pertains to stare decisis, which pertains to the precedential value of the case which assists in deciding future similar cases by the application of the rule or principle derived from the earlier case.



With each level of the appellate structure, the review for correctness function DIMINISHES and the institutional function, which concerns itself with uniformity of judicial administration and the progressive development of the law, INCREASES. (Discussed by



your Chairman, Supreme Court Justice, the Honorable Lucas P. Bersamin in his Book entitled: Appeal and Review in the Philippines, 2000 ed., p. 355,available at Central Book Supply, Inc.). 32. (objective question HOT Item) What is “slip rule”? Ans. one of the exceptions to the rule that modification of judgment or order is not allowed after its finality this is allowed to correct clerical errors and ambiguities in decisions. this is allowed where dispositive portion of a final and executory judgment contains a clerical error or an ambiguity arising from an inadvertent omission, the error or ambiguity may be clarified by reference to the body of the decision itself. This is generally known as the slip rule–so-called because the clerical mistakes or errors arise from accidental slip or omission (Discussed by your Chairman, Supreme Court Justice, the Honorable Lucas P. Bersamin in his Book entitled: Appeal and Review in the Philippines, 2000 ed., p. 324, citing Castelo vs. CA, 244 SCRA 180) . 



 



33. (objective question HOT Item) Aside from slip rule, as one of the exceptions to the rule that modification of judgment or order is not allowed after its finality, what is the



other exception? Ans. To make the judgment conform to prevailing circumstances. Example: reinstatement of an illegally dismissed employee is inappropriate because of the employer’s eventual closure (Discussed by your Chairman, Supreme Court Justice, the Honorable Lucas P. Bersamin in his Book entitled : Appeal and Review in the Philippines, 2000 ed., pp. 323-324, citing Galindez vs. Rural Bank of Llanera, Inc., 175 SCRA 132, 138-139).



34. Discuss “harmless error” rule Ans. In an appealed decision, the errors are harmless if they do not produce substantial prejudice to the appellant. They are minor or inconsequential if they do not affect the results of the cases differently, even it considered by the appellate courts. the are harmless, not beWhen handed byerrors the appellate courts.minor, or inconsequential, reversal on appeal should An error is considered reversible (no longer harmless) if it is sufficiently serious or grave that the substantial rights of the appellants are prejudiced (Discussed by your Chairman, Supreme Court Justice, the Honorable Lucas P. Bersaminin his Book entitled : Appeal and Review in the Philippines, 2000 ed., p. 362).



35. What is the main task of the judicial process? Ans. The orderly and peaceful resolution of disputes among the contending parties according to a set of rules and an evolving body of jurisprudence. A system of courts is in place to ensure the fairness and reasonableness of the judicial process (Discussed by your



Chairman, Supreme Court Justice, the Honorable Lucas P. Bersaminin his Book entitled : Appeal and Review in the Philippines, 2000 ed., p. 58).



36. What are the stages of judicial process? Ans. The: Trial; and Trial involves itself with the collection of facts, collation of proof, weighing of evidence, and resolution of the controversy. Review Includes all proceedings taken to review, revise, reverse, modify, or affirm the resolution of the controversies, or in the proper cases, to remand or to remit. In both stages, due process must be observed(Discussed by your Chairman, Supreme Court Justice, the Honorable Lucas P. Bersaminin his Book entitled: Appeal and Review in the Philippines, 2000 ed., p. 58). 







37. Does appeal exist as a matter of right from the decision rendered by a trial court in the exercise of appellate jurisdiction? Ans. No. The general rule is that appeal from the decision rendered by a trial court in the exercise of appellate jurisdiction does not exist as a matter of right. 38. Is there a distinction between appeals as a matter of right and as a matter of discretion? Ans. Yes, there is. As a matter of right. This refers to the right to seek a review by a superior court of the judgment on the merits rendered by the trial court. This is a right after trial in the first instance. A as matter of discretion. This is one which the reviewing court may or may not allow. This is the one taken from a decision rendered by a court in the exercise of its primary appellate jurisdiction or one taken to the Supreme Court (from MTC to RTC to CA on Rule 42, or to SC on 45). 39. Is appeal to the SC a matter of right? Ans. No. It is not a matter of right, except in criminal cases where the maximum imposed penalty is death, life imprisonment or reclusion perpetua. 40. Distinguish failure to “state a cause of action” from “lack of cause of action”. Ans. Failure to “state a cause of action” refers to the insufficiency of allegation in the pleading, while “lack of cause of action” refers to the insufficiency of factual basis for the action. Failure to state a cause may be raised in a Motion to Dismiss under Rule 16, while lack of cause may be raised any time (after the answer is filed or after presentation of evidence).



Dismissal for failure to state a cause can be made at the earliest stages of an action. Dismissal for lack of cause (“no cause of action”) is usually made after questions of fact have been resolved on the basis of stipulations, admissions or evidence presented (See Bathan, Recitals citing Dabuco vs. CA, 379 Phil. 939 cited in Aquino vs. Quiazon, G.R. No. 201248, March 11, 2015). The lack of cause of action (“no cause of action”) is not a ground for a dismissal of the complaint through a motion to dismiss under Rule 16 of the Rules of Court. For the determination of a lack of cause of action (“no cause of action”) this can only be made during and/or after trial. What is dismissible via that mode (Rule 16) is failure of the complaint to state a cause of action. Section 1(g) of Rule 16 of the Rules of Court provides that a motion may be made on the ground “that the pleading asserting the claim states no cause of action” (See Bathan, Recitals citing Vitangcol vs. New Vista Properties, 600 SCRA 83).



41. Jennifer was declared in default by the trial court? Enumerate and explain the remedies available to her? Ans.: 























motion to set aside the order of default under Section 3(b), Rule 9 of the Rules of Court, if the default was discovered before judgment could be rendered; motion for new trial under Section 1(a) of Rule 37, if the default was discovered after judgment but while appeal is still available; petition for relief under Rule 38, if judgment has become final and executory; appeal from the judgment under Section 1, Rule 41, even if no petition to set aside the order of default has been resorted to (Lina vs. CA, 135 SCRA 637cited in Indiana Aerospace University vs. CHED, April 4, 2001) ; petition for certiorari may also be filed if the trial court declared the defendant in default with grave abuse of discretion (Lui Enterprises vs. Zuellig Pharma Corporation, et al., March 07, 2014citing Sps. Delos Santos vs. Judge Carpio, 533 Phil. 42; Acance vs. CA, 493 Phil. 676; Indiana Aerospace University vs. CHeD, supra). a remedy of annulment of judgment under Rule 47 is also available to defendant. This is true and possible when for example the case is cognizable by the second level court but filed and decided by the first level court. Therefore, annulment of judgment is available on ground of lack of jurisdiction so long as the same should be filed within the prescriptive period.



[NOTE IN REMEDY OF APPEAL IN DEFAULT: there is no need to secure an order of lifting an order of default because filing a notice of appeal is considered as a post judgment remedy. The remedial measures are available to a party in default if the order declaring him in default is not a patent nullity or void, because if the order declaring him in default is a clear and patent nullity, his available remedy is certiorari under Rule 65].



42. What about motions for summary judgment or judgment on the pleading, are these remedies available on the part of the plaintiff if defendant failed to file answer? Ans. No. filing of motions for summary judgment or judgment on the pleadingare not proper. The reason is obvious. For these remedies to apply, it presupposes that an answer is filed. For summary judgment to apply there must exists a genuine issue (Narra Integrated Corporation vs. CA, 344 SCRA 781 cited in Wood Technology Corporation vs. Equitable Banking Corporation, 451 SCRA 724). Judgment on the pleadings is proper when an answer fails to tender an issue, or otherwise admits the material allegations of the adverse party’s pleading (Municipality of Tiwi vs. Betito, 624 SCRA 623).



43. Are the remedies of motion to set aside order of default, motion for new trial, and petition for relief from judgment alternative or cumulative? Ans. The said remedies are not alternative or cumulative. The remedies are mutually exclusive. This is to compel defendants to remedy their default at the earliest possible opportunity. Depending on when the default was discovered and whether a default judgment was already rendered, a defendant declared in default may avail of only one of the three (3) remedies. Thus, if a defendant discovers his or her default before the trial court renders judgment, he or she shall file a motion to set aside order of default. If this motion to set aside order of default is denied, the defendant declared in default cannot await the rendition of judgment, and he or she cannot file a motion for new trial before the judgment becomes final and executory, or a petition for relief from judgment after the judgment becomes final and executor (Lui Enterprises vs. Zuellig Pharma Corporation, et al., March 07, 2014).



44. What is the remedy of the defendant if his default declaration is improper? Ans. Petition for certiorari under Rule 65 to declare the nullity of judgment by default is also available if the trial court improperly declared a party in default, or even if the trial court properly declared a party in default, if grave abuse of discretion attended such declaration (Guanzon vs. Arradaza, G.R. No. 155392, December 6, 2006, 510 SCRA 309citing Crisologo vs. Globe Telecom, Inc., 478 SCRA 433).



45. When to file motion to lift order of default and what are the compliable requirements in filing a motion to lift order of default? Ans.



The defendant in default may, at any time after discovery thereof and before judgment, file a motion under oath to set aside the order of default on the ground that his failure to answer was due to fraud, accident, mistake or excusable negligence, and that he has a meritorious defense (See Section 3, Rule 9, 1997 Civil Procedure). In short, the motion must be under oath, and must contain an allegation that the defendant’s failure to file his answer was due to fraud, accident, mistake, or excusable negligence.



46. After the defendant is decreed declaring in default, is plaintiff duty bound to prove his cause of action by preponderance of evidence in the course of presenting evidence ex-parte? Ans. Yes, because the plaintiff is still required to adduce evidence to support his allegation. Any advantage that plaintiff gained from the ex parte presentation of evidence does not lower the degree of proof required - proof with preponderance of evidence. A declaration of default is not an admission of the truth or the validity of the plaintiff's claim (Macondray & Co. vs. Eustaquio, 64 Phil. 446), and once the defendant is declared in default the plaintiff is not automatically entitled to the relief prayed for (Luxuria Homes and/or Posadas vs. CA, 302 SCRA 315). The party making allegations has the burden of proving them by preponderance of evidence; that he must rely on the strength of his own evidence. This principally holds true, especially when the defendant has no opportunity to present evidence because of default order. The extent of the relief that may be granted can only be as much as has been alleged and proved with preponderance of evidence required under Section 1 of Rule 133 of the Rules of Court (Gajudo vs. Traders Royal Bank, 485 SCRA 108).



8. 47. TRUE OR FALSE: Default judgment cannot include an award not prayed for in the complaint. Ans. TRUE. A judgment in default proceeding cannot include an award not prayed for in the complaint, even if proven ex parte, because the trial court is not allowed by the Rules to receive evidence that tends to show a relief not sought or specified in the pleadings and the plaintiff cannot be granted an award greater than or different in kind from that specified in the complaint (Vlason Enterprises Corporation vs. CA, July 6, 1999, 310 SCRA 26citing Javelona vs. Yulo, 31 Phil. 388, 391-39; Molina vs. De la Riva, 6 Phil. 12; and Lim Toco vs. Go Fay, 80 Phil. 166). This case should be distinguished from that of defendants, who filed an answer but were absent during trial. In that case, they can be held liable for an amount greater than or different from that srcinally prayed for, provided that the award is warranted by the proven



facts. This rule is premised on the theory that the adverse party failed to object to evidence relating to an issue not raised in the pleadings (Vlason Enterprises Corporation vs. CA, July 6, 1999).



48. When is intervention fileable? Is this available in ejectment cases? Ans. As a rule, intervention is allowed at any time before rendition of judgment by the trial court. After the lapse of this period, it will not be warranted anymore because intervention is not an independent action but is ancillary and supplemental to an existing litigation (Manalo vs. CA, 419 Phil. 215). The permissive tenor of the provision on intervention shows the intention of the Rules to give to the court the full measure of discretion in permitting or disallowing the same (Yau vs. Manila Banking Corporation, 433 Phil. 701). In ejectment cases, if the party’s intervention would not result in a complete adjudication of her rights, as the issue she raised is mainly that of ownership, claiming that the property in dispute was registered and titled in the name of plaintiff through the use of fraud, intervention will not prosper. This issue or factor is considered by the court in determining whether or not to allow intervention. The factors that should be reckoned are whether intervention will unduly delay or prejudice the adjudication of the rights of the srcinal parties and whethe r the intervenor’s rights may be fully protected in a separate proceeding (Salandanan vs. Mendez, 581 SCRA 182).



If the sole issue in the intervention is claiming ownership only without claiming possession, such issue cannot even be properly threshed out in an action for ejectment, as Section 18, Rule 70 provides that the judgment rendered in an action for forcible entry or detainer shall be conclusive with respect to the possession only and shall in no wise bind the title or affect the ownership of the land or building. It does not even matter if the party’s title to the property is questionable (Salandanan vs. Mendez, 581 SCRA 192).



49. Is pre-trial mandatory in civil cases? If yes, enumerate the matters that the trial court should consider in the conduct of pre-trial. Yes, the conduct of pre-trial is mandatory in ordinary civil cases, and the trial court shall consider the following matters, viz: The possibility of an amicable settlement or of a submission to alternative modes of dispute resolution; 







The simplification of the issues;







The necessity or desirability of amendments to the pleadings;







The possibility of obtaining stipulations or admissions of facts and of documents to avoid unnecessary proof;







The limitations of the number of witnesses;







The advisability of a preliminary reference of issues to a commissioner;















The propriety of rendering judgment on the pleadings, or summary judgment, or of dismissing the action should a valid ground therefore be found to exist; The advisability or necessity of suspending the proceedings; and such other matters as may aid in the prompt disposition of the action (Section 2, Rule 18, 1997 Civil Procedure).



50. Enumerate the contents of a Rule’s compliant pre-trial briefs. Ans. The following are: 



a statement of their willingness to enter into amicable settlement or alternative modes of dispute resolution, indicating the desired terms thereof;







a summary of admitted facts and proposed stipulations of facts;







the issues to be tried or resolved;







the documents or exhibits to be presented, stating the purpose thereof;











a manifestation of their having availed or their intention to avail themselves of discovery procedure or referral to commissioners; and the number and names of the witnesses, and the substance of their respective testimonies (Section 5, Rule 18, 1997 Civil Procedure).



51. Discuss the concept and principles of pre-trial. Ans. Pre-trial is part of the hearing. Hearing includes the pre-trial stage. It does not preclude pre-trial (Trocio vs. Labayo, 53 SCRA 97). Pre-trial in civil actions is mandatory (Development Bank of the Philippines vs. CA, 169 SCRA 409). It is a procedural device intended to clarify and limit the basic issues between the parties and to take the trial of cases out of the realm of surprise and maneuvering (Interlining Corporation vs. Philippine Trust Company, 428 Phil. 584and Permanent Concrete Products, Inc. vs. Teodoro, 135 Phil. 364cited in LCK Industries Inc. vs. Planters Development Bank, November 23, 2007). It is a tool to assist the trial court in the orderly and expeditious conduct of trials (Pioneer Insurance and Surety Corp. vs. Hontanosas, 78 SCRA 447citing Rice and Corn Administration vs. Ong Ante, 11 SCRA 636, cited in Young vs. CA, 204 SCRA 584). It is a procedural device intended to clarify and limit the basic issues between the parties. It thus paves the way for a less cluttered trial and resolution of the case. Its main objective is to simplify, abbreviate and expedite the trial, or totally dispense with it (Interlining Corporation vs. Philippine Trust Company, 378 SCRA 521,citing the cases of Abubakar vs. Abubakar, 317 SCRA 264; Tinio vs. Manzano, 307 SCRA 460; Son vs. Son, 251 SCRA 556) .



Its purpose is to obviate the element of surprise (Co vs. CA, 353 Phil. 305 cited in LCK Industries Inc. vs. Planters Development Bank, 538 SCRA 634) . The reason for making pre-trial mandatory is that pre-trial conferences bring the parties together, thus making possible an amicable settlement or doing away with at least the non-essentials of a case from the beginning (Pioneer Insurance and Surety Corp. vs. Hontanosas, 78 SCRA 447 citing Borja vs. Roxas, 73 Phil. 647, cited in Young vs. CA,



December 4, 1991). It is primarily intended to make certain that all issues necessary to the disposition of a case are properly raised (LCK Industries Inc. vs. Planters Development Bank, 538 SCRA 634), and the courts to make full use of the pre-trial proceedings primarily so that all issues necessary to the early disposition of a case can be properly determined and to explore all avenues towards a compromise or settlement of the case (Martinez vs. Judge De La Merced, 174 SCRA 182). The purpose of entering into a stipulation of facts is to expedite trial and to relieve the parties and the court as well of the costs of proving facts which will not be disputed on trial and the truth of which can be ascertained by reasonable inquiry. Its main objective is to simplify, abbreviate and expedite the trial, or totally dispense with it (Interlining Corporation vs. Philippine Trust Company, 428 Phil. 584 cited in LCK Industries Inc. vs. Planters Development Bank, November 23, 2007). So, to obviate the element of surprise, parties are expected to disclose at the pre-trial conference all issues of law and fact they intend to raise at the trial (Caltex (Philippines), Inc. vs. CA, August 10, 1992 cited in LCK Industries Inc. vs. Planters Development Bank, 538 SCRA 634). The parties are bound to honor the stipulations they made during the pre-trial (Interlining Corporation vs. Philippine Trust Company, March 6, 2002), and also bound by the representations and statements in their respective pre-trial briefs (Item A.2 (f), A.M. No. 03-10-09-SC, Guidelines to be Observed by Trial Court Judges and Clerk of Courts in the Conduct of Pre-Trial and Use of Deposition-Discovery Measures). According to Philippine Pryce Assurance Corporation vs. CA, 230 SCRA 164 , the pretrial is mandatory in any action, the main objective being to simplify, abbreviate and expedite trial, if not to fully dispense with it. Hence, consistent with its mandatory character the Rules oblige not only the lawyers but the parties as well to appear for this purpose before the court.



52. What are the effects if counsel and/or party fails to file pre-trial brief? Ans. The lawyer’s failure to file brief for his client certainly constitutes inexcusable and fatal negligence on the part of the lawyer (Ballesteros, Sr. vs. Atty. Apiag, A.C. No. 5760), and a ground for dismissal of the case (Spouses Soriano vs. Atty. Reyes, A.C. No. 4676) . For this reason, respondent’s failure to submit the pre -trial brief to the court within the given period constitutes negligence which entails disciplinary action. Not only is it a dereliction of duty to his client but to the court as well (Spouses Soriano vs. Atty. Reyes, A.C. No. 4676). An attorney is bound to protect his client’s interest to the best of his ability and with utmost diligence. A failure to file brief for his client certainly constitutes inexcusable negligence on his part. The respondent has indeed committed a serious lapse in the duty



owed by him to his client as well as to the court not to delay litigation and to aid in the speedy administration of justice (Galen vs. Atty. Paguirigan, 428 Phil. 590 citing Tan vs. Lapak, 350 SCRA 74, cited in Ballesteros, Sr. vs. Atty. Apiag, 471 SCRA 111). But if the pre-trial brief was filed to the court and service to the adverse party through registered mail and the same were not received by the court and the adverse party at least three days prior to the scheduled pre-trial, the non-receipt of the court and the adverse party copy of their pre-trial brief was considered as beyond the control of the one who served the same via registered mail, and the trial court has the discretion to lift the order of dismissal after giving credence to the party movant’s explanation (Republic vs. Oleta, 530 SCRA 534).



53. Can trial judge actively participate in the conduct of pre-trial? If yes what are the trial court’s duties during the conduct of pre-trial? Ans. In a pre-trial, the judge is not a passive arbiter; he is an active participant who constantly seeks avenues through which trial can be expedited, simplified or even avoided by a resort to alternative modes of dispute resolution (Tiu vs. Middleton, 310 SCRA 580). regards contents oforpre-trial brief, the court the power to motu counter-claim) dismissAsthe case (complaint fortrial failure of has a party to address and proprio discuss with sincerity and candor and in entire good faith his offer or counter offer for the purpose of entering into an amicable settlement, and failure to state the tenor or character of the testimony of the witnesses. However, an order of dismissal may be a subject of legal inquiry by the aggrieved party. If a party fails to comply, the court can motu proprio dismiss the case on two grounds: (1) failure to comply with the rules of court; and (2) failure to comply with the order of the court.



54. Is there a need to conduct second or another set of pre-trial after the complaint is amended? What about if the parties agreed to another set of pre-trial? Ans. There is no need to have another pre-trial if there had already been a pre-trial conducted prior to the filing of an amended complaint as the conduct of another one would be impractical, useless and time-consuming to call another pre-trial (Pioneer Insurance and Surety Corp. vs. Hontanosas, 78 SCRA 447). When the issues had been joined and when the court itself had been satisfied that a hearing on the merits is the next step to conduct after the pre-trial, and the parties had previously agreed to disagree to another pre-trial, there is no need to conduct another one as it will serve no purpose for the court to call again for another pre-trial. It would be impractical, useless and time-consuming (Pioneer Insurance and Surety Corp. vs. Hontanosas). If the court sets the case for second pre-trial despite the parties’ disagreement,



action for second pre-trial setting is tantamount to action without authority, and if, let say defendant failed or did not appear on the said second pre-trial, plaintiff can not be allowed to present evidence ex-parte because second pre-trial is not mandatory (Viron Transportation Co., Inc., 400 SCRA 570). Same is true if parties agreed to have second set of pre-trial after the first, because conduct of second pre-trial is impractical, useless and time-consuming, thus, not mandatory. Therefore, if defendant fails to appear during the second pre-trial, plaintiff is not entitled to present evidence ex-parte. 55. Are parties and lawyers appearance during pre-trial conference mandatory? If yes, is there an exception? Yes. Parties and lawyers appearance during pre-trial conference is mandatory, their presence cannot be excused, except: 







a valid excuse; and appearance of a representative on behalf of a party who is fully authorized in writing to enter into an amicable settlement, to submit to alternative modes of dispute resolution, and to enter into stipulations or admissions of facts and documents (Durban Apartments Corporation vs. Pioneer Insurance ,639 SCRA 441).



The non-appearance of a party and counsel may be excused if: (1) a valid cause is shown; or (2) there is an appearance of a representative on behalf of a party fully authorized in writing to enter into an amicable settlement, to submit to alternative modes of dispute resolution, and to enter into stipulations or admissions of facts and of documents. What constitutes a valid cause is subject to the court's sound discretion and the exercise of such discretion shall not be disturbed except in cases of clear and manifest abuse (Ultra Mar Aqua Resource, Inc. vs. Ferminda Construction Services, G.R. No. 191353). The case of Development Bank of the Philippines vs. CA, 1989 case, the High Court made to emphasize that “xxx in those instances where a party may not himself be present at the pre-trial, and another person substitutes for him, or his lawyer undertakes to appear not only as an attorney but in substitution of the client’s person, it is imperati ve for that representative of the lawyer to have “special authority to make such substantive agreements as only the client otherwise has capacity to make. That special authority should ordinarily be in writing or at the very least be “duly established by e vidence other than the self-serving assertion of counsel (or the proclaimed representative) himself. Without the special authority, the lawyer or representative cannot be deemed capacitated to appear in place of the party; hence, it will be considered that the latter has failed to put in an appearance at all, and he may therefore “be non -suited or considered as in default, notwithstanding his lawyer’s or delegate’s presence.”



56. Discuss the concept of pre-trial order. Ans. A pre-trial order is not meant to be a detailed catalogue of each and every issue that is to be or may be taken up during the trial. Issues that are impliedly included therein or may



be inferable therefrom by necessary implication are as much integral parts of the pre-trial order as those that are expressly stipulated (Velasco vs. Apostol, 173 SCRA 228 cited in LCK Industries Inc. vs. Planters Development Bank, November 23, 2007) . The provision in the Pre-trial Order shall control the subsequent course of action (Tiu vs. Middleton, 310 SCRA 580). Modifying a pre-trial order during the trial or, worse, when the defendant is about to present witnesses will indubitably result in manifest injustice. This is not the intention of the Rules (Tiu vs. Middleton, 310 SCRA 580).



57. Is conduct of pre-trial necessary after the declaration of default is lifted? Ans. No need. If after a defendant is declared in default and the declaration of default is lifted during proceedings for ex-parte presentation of evidence, there is no need to revert the action to the pre-trial stage. It is no longer mandatory. The correct course would be to proceed with the trial and allow the defendant to cross examine the plaintiff’s witness and thereafter allow to present defendant’s evidence (Development Bank of the Philippines vs. CA, January



26, 1989; Young vs. CA, December 4, 1991). The same is true if the order allowing plaintiff to present evidence ex-parte on ground of defendant’s failure to appear during pre -trial is ordered lifted, recalled or reconsidered, there is no need to revert the action to the pre-trial stage. In short, the remedy on the part of the court is to set the case for hearing on the merits with due notice to the parties.



58. In 2004, Natalie, a resident of Makati City was found guilty by the trial court for violating the Anti-Bouncing Checks Law (BP 22) with an imposed penalty of fine of P200,000.00 with civil liability to pay Revivee P1,000,000.00. The appellate court affirmed in toto Natalie’s conviction. Up to (or until) now, the civil aspect i s not yet executed. Revivee, a resident of Naga City, seeks your remedial law expertise as she wants now to satisfy her P1,000,000.00 civil aspect award. Can the civil aspect still be executed? Ans. It depends. Yes, if the reglementary period within which to execute the judgment has not yet prescribed. The same is executable as a matter of right by mere motion within five (5) years from the date of the finality of the judgment, or if not executed by mere motion, through a separate action for revival of judgment which is fileable within ten (10) years from the date of the finality of the judgment. Otherwise, cannot. A final and executory judgment or order may be executed as a matter of right by mere motion within five (5) years from the date of its entry. After the lapse of such time, and



before it is barred by the statute of limitations, a judgment may be enforced by action. The revived judgment may also be enforced by motion within five (5) years from the date of its entry and thereafter by action before it is barred by the statute of limitations (Section 6, Rule 39). The action must be brought within ten (10) years from the time the right of action accrues (Article 1144 (3), Civil Code).



Villena vs. German Management and Services, 627 SCRA 425 , emphasized that an action for revival of judgment is governed by Article 1144 (3) of the Civil Code and Section 6, Rule 39 of the Rules of Court, and that judgment must be enforced by the institution of a complaint in a regular court within ten (10) years from the time the judgment becomes final. As to the question where to file, if it is by mere motion, whether the case is brought on appeal or not, the same shall be filed with the trial court that rendered the decision sought to be executed. If it is by action, the venue of the action for revival of judgment shall be at the place of residence of the plaintiff or at the defendant’s place of residence, at the option of the plaintiff, because revival of judgment is a personal action (Infante vs. Aran Builders, Inc., 531 SCRA 123). On matter of jurisdiction as to the question where to file whether with the MTC or RTC, if it is by or through separate action, the action for revival of judgment shall be filed with the trial court that rendered the judgment. If it is revived and affirmed in toto if the case is brought on appeal, the motion for execution shall also be filed with the trial court upon finality of the judgment.



59. Defendee’s motion to dismiss ejectment complaint on ground that the element o f tolerance is wanting was denied by the trial court. The case was decided after filing his verified answer and submission of the position papers. Plaintiff prevailed. On appeal, the RTC affirmed in toto the MTC decision. Not satisfied, Defendeesought CA’s reviewing power under Rule 42 of the Rules of Court, and the CA affirmed in toto the RTC ruling. The CA decision attained finality. Within ten (10) years from the finality of the CA’s decision, Defendee petitioned to annul the judgment with the RTC invoking want jurisdiction grounded on tolerance issue. Will his petition prosper? Ans. No. Defendee's petition must fail. He is not correct. A remedy of annulment of judgment under Rule 47 of the Rules of Court is no longer available. A remedy of annulment of judgment under Rule 47 of the Rules of Court is available only to decisions rendered by the RTC in the exercise of its srcinal jurisdiction, or decision rendered by the CA in the exercise of its srcinal jurisdiction, both grounded on extrinsic fraud or lack of jurisdiction. A decision rendered by the CA via Rule 42 cannot be reviewed by the RTC, the latter being inferior of the former. A decision rendered by the MTC which was affirmed by the RTC



on appeal and eventually reviewed and affirmed by the CA via Rule 42 is no longer a decision rendered in the exercise of its srcinal jurisdiction. Lastly, it will violate the principle of immutability of judgment. Therefore, the filing a petition for annulment of judgment is not proper.



CRIMINAL PROCEDURE 60. Enumerate the differences and similarities, if any, between discharge of an accused to be a state witness under Witness Protection and Security Benefit Program under RA 6981 and discharge of an accused to be a state witness under the Rules on Criminal Procedure. Ans.: The discharge of an accused to be a State witness under RA 6981 is distinct and separate from the discharge of an accused to be a State witness under Section 17, Rule 119 of the Revised Rules on Criminal Procedure. The discharge of an accused to be a state witness under RA 6981 is only one of the modes for a participant in the commission of a crime to be a state witness. The discharge of an accused under Section 17, Rule 119, of the Revised Rules on Criminal Procedure is another mode of discharge (Yu vs. Presiding Judge, RTC, Br. 18, Tagaytay City, June 30, 2006) . In the first, the immunity provided is granted by the DOJ, while in the second the immunity is granted by the court. The discharge of an accused under the Rules of Court contemplates a situation where the information has been filed and the accused had been arraigned and the case is undergoing trial. The discharge of an accused under the Rules of Court may be ordered upon motion of the prosecution before resting its case, that is, at any stage of the proceedings, from the filing of the information to the time the defense starts to offer any evidence, whereas, the discharge of a witness under Republic Act No. 6981, the only requirement is compliance with the requirement of Section 14, Rule 110 of the Revised Rules of Criminal Procedure, that is by amending the information to exclude the name of the accused sought to be discharged. The requirement of Section 17, Rule 119 of the Revised Rules on Criminal Procedure in the discharge of state witness under RA 6981 is NOT required. Under RA 6981 provides that any person who has witnessed or has knowledge or information on the commission of a crime and has testified or is testifying or about to testify before any judicial or quasi-judicial body, or before any investigating authority, may be admitted into the Program provided that: 



 



the offense in which his testimony will be used is a grave felony as defined under the Revised Penal Code, or its equivalent under special laws; his testimony can be substantially corroborated in its material points; he or any member of his family within the second civil degree of consanguinity or affinity is subjected to threats to his life or bodily injury or there is a likelihood that he will be killed, forced, intimidated, harassed or corrupted to prevent him from







testifying, or to testify falsely, or evasively, because or on account of his testimony; and he is not a law enforcement officer, even if he would be testifying against other law enforcement officers. In such a case, only the immediate members of his family may avail themselves of the protection provided for under this Act.



If the DOJ, after examination of said applicant and other relevant facts, is convinced that the requirements of this Act and its implementing rules and regulations have been complied with, it shall admit said applicant to the Program, require said witness to execute a sworn statement detailing his knowledge or information on the commission of the crime, and thereafter issue the proper certification. For purposes of this Act, any such person admitted to the Program shall be known as the Witness. A State Witness under RA 6981 is: any person who has participated in the commission of a crime and desires to be a witness for the State, can apply and, if qualified as determined in this Act and by the Department, shall be admitted into the Program whenever the following circumstances are present: the offense in which his testimony will be used is a grave felony as defined under the Revised Penal Code or its equivalent under special laws; there is absolute necessity for his testimony; there is no other direct evidence available for the proper prosecution of the offense committed; his testimony can be substantially corroborated on its material points; he does not appear to be most guilty; and he has not at any time been convicted of any crime involving moral turpitude. 























An accused discharged from an information or criminal complaint by the court in order that he may be a State Witness pursuant to Sections 9 and 10 of Rule 119 of the Revised Rules of Court may upon his petition be admitted to the Program if he complies with the other requirements of this Act. Nothing in this Act shall prevent the discharge of an accused, so that he can be used as a State Witness under Rule 119 of the Revised Rules of Court. Section 17, of Rule 119 provides that when two or more persons are jointly charged with the commission of any offense, upon motion of the prosecution before resting its case, the court may direct one or more of the accused to be discharged with their consent so that they may be witnesses for the state when, after requiring the prosecution to present evidence and the sworn statement of each proposed state witness at a hearing in support of the discharge, the court is satisfied that: 







 



there is absolute necessity for the testimony of the accused whose discharge is requested; there is no other direct evidence available for the proper prosecution of the offense committed, except the testimony of said accused; the testimony of said accused can be substantially corroborated in its material points; said accused does not appear to be the most guilty; and



said accused has not at any time been convicted of any offense involving moral turpitude. Evidence adduced in support of the discharge shall automatically form part of the trial. If the court denies the motion for discharge of the accused as state witness, his sworn statement shall be inadmissible in evidence. 



61. Found by the RTC guilty beyond reasonable doubt of the crime of Kidnapping, Mooples elevated the case on appeal to the Court of Appeals. Trial court’s ruling was eventually reversed by the Court of Appeals and ordered Mooples ’ acquittal. Can the People/State still assail the ruling of acquittal without violating Mooples ’ constitutionally guaranteed right against double jeopardy? Ans. No more, because a verdict of acquittal is always final. To do otherwise, Mooples’ right against double jeopardy will be violated, because allowing the People/State to assail Mooples’ verdict of acquittal will violate his constitutionally guaranteed right against double jeopardy. However, if there is a clear case of grave abuse of discretion amounting to lack or excess of jurisdiction on the part of the CA when it ordered Mooples’ acquittal, the remedy of certiorari under Rule 65 is available (See Bathan, Recitals citing People vs. CA, 751 SCRA 67).



EVIDENCE 62. Distinguish res gestae and dying declaration. Ans. The term res gestaehas been defined as those circumstances which are the undesigned incidents of a particular litigated act and which are admissible when illustrative of such act. In a general way, res gestae refers to the circumstances, facts, and declarations that grow out of the main fact and serve to illustrate its character and are so spontaneous and contemporaneous with the main fact as to exclude the idea of deliberation and fabrication. The rule on res gestae encompasses the exclamations and statements made by either the participants, victims, or spectators to a crime immediately before, during, or immediately after the commission of the crime when the circumstances are such that the statements were made as a spontaneousreaction or utterance inspired by the excitement of the occasion and there was no opportunity for the declarant to deliberate and to fabricate a false statement. A declaration or an utterance is deemed as part of the res gestae and thus admissible in evidence as an exception to the hearsay rule when the following requisites concur, to wit: the principal act, the res gestae, is a startling occurrence; 



 



the statements are made before the declarant had time to contrive or devise; and the statements must concern the occurrence in question and its immediately attending circumstances.



The test of admissibility of evidence as a part of the res gestae is, therefore, whether the act, declaration, or exclamation is so intimately interwoven or connected with the principal fact or event that it characterizes as to be regarded as a part of the transaction itself, and also whether it clearly negatives any premeditation or purpose to manufacture testimony. A dying declaration, although generally inadmissible as evidence due to its hearsay character, may nonetheless be admitted when the following requisites concur, namely: that the declaration must concern the cause and surrounding circumstances of the declarants death; that at the time the declaration is made, the declarant is under a consciousness of an impending death; that the declarant is competent as a witness; and that the declaration is offered in a criminal case for homicide, murder, or parricide, in which the declarant is a victim. 







 



63. Witness Estao testified that Bolanon (victim) had gone to the residence of Estao (witness), his uncle, to seek help right after being stabbed by Salafranca (accused); that Estao had hurriedly dressed up to bring his nephew to the Philippine General Hospital by taxicab; that on the way to the hospital, Estao had asked Bolanon who had stabbed him, and the latter had told Estao that his assailant had been Salafranca; that at the time of the utterance Bolanon had seemed to be having a hard time breathing, causing Estao to advise him not to talk anymore; and that about ten minutes after his admission at the emergency ward of the hospital, Bolanon had expired and had been pronounced dead. Are the circumstances qualified as both dying declaration and as part of the res gestae? Ans. Because, the statement of the victim an hour before his death and right after the hacking incident bore all the earmarks either of a dying declaration or part of the res gestae (People vs. Salafranca, February 22, 2012, N.B. ponencia of your Chairman: N.B. the facts do not show that the victim told the witness that he was consciousness of an impending death). 64. Haide told to his mother (Lolita) that he had just been shot by the group of Berting. It was uttered by Haide to his mother in the immediate aftermath of the shooting where he was the victim. Can this be considered as part of res gestae? Ans. Yes. The statement was considered by the High Court as reliable as part of the res gestae for being uttered in spontaneity and only in reaction to the startling occurrence: According to the High Court: the principal act the shooting of Haide was a startling occurrence; 











his statement to his mother about being shot by the group of Berting was made before Haide had time to contrive or to devise considering that it was uttered immediately after the shooting; and the statement directly concerned the startling occurrence itself and its attending circumstance (that is, the identities of the assailants) (People vs. Villarico, April 4, 2011. N.B: your Chairman’s ponencia. One of your Chairman’s favorite ).



SPECIAL PROCEEDINGS 65. What rule shall govern the proceedings in Judicial Recognition of Foreign Judgment cases particularly foreign divorce decree? Ans. A Judicial Recognition of Foreign Judgment (or Decree of Absolute Nullity of Marriage) is governed by Rule 108 of the Rules of Court. The purpose of the judicial recognition is to establish a particular fact which is in consonance with Section 3 of Rule 1, Rules of Court provides that “a special proceeding is a remedy by which a party seeks to establish a status, a right, or a particular fact.” Philippine courts have recognized foreign divorce decrees between a Filipino and a foreign citizen if they are successfully proven under the rules of evidence. Since the recognition of a foreign judgment only requires proof of fact of the judgment, it may be made in a special proceeding for cancellation or correction of entries in the civil registry under Rule 108 of the Rules of Court (See Bathan, Recitals citing Fujiki vs. Marinay, G.R. No. 196049, June 26, 2013). In Corpuz vs. Sto. Tomas, G.R. No. 186571, August 11, 2010, 628 SCRA 266,the High Court ruled that the recognition of the foreign divorce decree may be made in a Rule 108 proceeding itself, as the object of special proceedings, because the purpose of which is precisely to establish the status or right of a party or a particular fact, and its office (Rule 108) is creates a remedy to rectify facts of a person’s life which are recorded by the State pursuant to the Civil Register Law or Act No. 3753. These are facts of public consequence such as birth, death or marriage, which the State has an interest in recording (See Bathan,



Recitals). 66. Johanna filed a petition to declare her missing husband as dead. Her petition was granted by the trial court. The government being the sole oppositor, it filed with the RTC a notice of appeal and the trial court gave due course to the notice of appeal. Is the trial court correct in giving due course to the notice of appeal? Ans. It depends. If a missing person is declared as presumed dead pursuant to Article 41 of the Family Code of the Philippines, and the purpose of the petition is to remarry, the post judgment remedy of any person or the State is Certiorari under Rule 65, not appeal. This is because Article 247 of the Family Code provides that judgment of the court on this kind of action shall



be immediately final and executory. The act of issuing an order giving due course to the notice of appeal is improper. However, If a missing person is declared as presumed dead or absent pursuant to Rule 107 of the Rules of Court, the post judgment remedy of any person or the State is Appeal, not petition for Certiorari under Rule 65, This is because Rule 109 of the Rules of Court is very explicit that the post judgment remedy is appeal. The purpose of the petition is to settle the estate. Therefore, the act of issuing an order giving due course to the notice of appeal is proper. In Republic vs. Yolanda Cadacio-Granada,G.R. No. 187512, June 13, 2012 , after long nine (9) years, respondent filed petition to declare Cyrus as presumed dead in the RTC of Lipa and was granted. On the issue of whether the remedy of appeal is proper, the High Court ruled that the CA was correct when it ruled that a petition for declaration of presumptive death under Rule 41 of the Family Code is a summary proceeding and therefore, the judgment thereon rendered by the RTC became immediately final and executory upon notice to the parties. Appeal is not the proper remedy but certiorari, because certiorari lies to challenge the decisions, judgments or final orders of trial courts in a summary proceeding for the declaration of presumptive death under the Family Code so long as there is grave abuse of discretion amounting to lack or excess of jurisdiciton. In Republic vs. Bermudez-Lorino, 489 Phil. 761, the right to appeal is not granted to parties because of the express mandate of Article 247 of the Family Code that “In Summary Judicial Proceedings under the Family Code, there is no reglementary period within which to perfect an appeal, precisely because judgments rendered thereunder, by express provision of Article 247 of the Family Code are “immediately final and executory.” Therefore, it was an error, therefore, on the part of the RTC to give due course to the Republic’ s appeal and order the transmittal of the entire records of the case to the CA.”



EVIDENCE 67. What is dead man’s statute or survivorship rule? Ans. Parties or assignors of parties to a case, or persons in whose behalf a case is prosecuted, against an executor or administrator or other representative of a deceased person, or against a person of unsound mind, upon a claim or demand against the estate of such deceased person or against such person of unsound mind, cannot testify as to any matter of fact occurring before the death of such deceased person or before such person became of unsound mind (Section 23, Rule 130). Under the Dead Man's Statute Rule, if one party to the alleged transaction is precluded from testifying by death, insanity, or other mental disabilities, the other party (or surviving party) is not entitled to the undue advantage of giving his own uncontradicted and unexplained account of the transaction (Tan vs. CA, 295 SCRA 247).



68. What are the essential requisites before a dead man ’s statute or survivorship rule can be invoked? Ans. Before this rule can be successfully invoked to bar the introduction of testimonial evidence, it is necessary that: 1. The witness is a party or assignor of a party to case or persons in whose behalf a case in prosecuted. 2. The action is against an executor or administrator or other representative of a deceased person or a person of unsound mind; 3. The subject-matter of the action is a claim or demand against the estate of such deceased person or against person of unsound mind; 4. His testimony refers to any matter of fact of which occurred before the death of such deceased person or before such person became of unsound mind (Sunga-Chan vs. Chua, August 15, 2001).



69. What is the object or purpose ofthe rule (dead man’s statute)? Ans. The object and purpose of the rule is to guard against the temptation to give false testimony in regard to the transaction in question on the part of the surviving party and further to put the two parties to a suit upon terms of equality in regard to the opportunity of 2 giving testimony. It is designed to close the lips of the party plaintiff when death has closed the lips of the party defendant, in order to remove from the surviving party the temptation to falsehood and the possibility of fictitious claims against the deceased (Goñi vs. CA, September 23, 1986).



70. A mere witness who is not included in the enumeration under Section 23 of Rule 130 prohibited from testifying. Mere witnesses who are not included in the above enumeration are not prohibited from testifying as to a conversation or transaction between the deceased and a third person, if he took no active part therein, because the rule is exclusive and cannot be construed to extend its scope by implication so as to disqualify persons not mentioned therein (Sanson vs. CA, April 22, 2003). 71. Failure to seasonably invoke disqualification under dead man’s statute is deemed a waiver. The protection under the dead man's statute is effectively waived when the adverse party’s counsel cross-examines the witness on matters occurring during the deceased's 3 lifetime. This is true also if the party fails to timely challenge the order denying the motion to disqualify the witness under dead man’s statute and allow the trial ensued and the witness was crossed examined, because failure to appeal from the order allowing the
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Jones Commentaries on Evidence, Vol 5, p. 4249 cited in Goñi vs. CA, G.R. No. L-27434, September 23, 1986. Goñi vs. CA, 144 SCRA 222 cited in Santos vs. Santos, G.R. No. 133895, October 2, 2001.



witness testify is deemed a waiver of his/her right to invoke the dead man's statute (Santos vs. Santos, October 2, 2001). 72. A declaration against interest is the best evidence which affords the greatest certainty of the facts in dispute. This is one of the recognized exceptions to the hearsay rule. A statement may be admissible when it complies with the following requisites, to wit: (1) that the declarant is dead or unable to testify; (2) that it relates to a fact against the interest of the declarant; (3) that at the time he made said declaration the declarant was aware that the same was contrary to his aforesaid interest; and (4) that the declarant had no motive to falsify and believed such declaration to be true (People vs. Bernal, June 19, 1997). In People vs. Bernal, June 19, 1997, the testimony of prosecution witness Enriquez testifying on the fact that his friend Openda (the victim and the missing person in the kidnapping case) confided to him that Openda, Jr. and Bernal’s wife were having an affair, and that one time said Bernal’s wife even gave money to Openda which they used to pay for a motel room; and that Openda advised Bernal’s wife not to do it again because she was a married woman was held by the High Court that said Openda’s declaration is admissible in evidence to prove that the wife’s infidelity was ample reason as motive for Bernal to contemplate revenge. Openda’s revelation to Enriquez r egarding his illicit relationship with Bernal’s wife is admissible in evidence, pursuant to Section 38, Rule 130 of the Revised Rules on Evidence, because Openda having been missing since his abduction cannot be called upon to testify. His confession to Enriquez, definitely a declaration against his own interest, since his affair with Bernal’s wife was a crime, is admissible in evidence because no sane person will be presumed to tell a falsehood to his own detriment. Here, Openda’s declaration against interest is admissible because the (1) the declarant is unable to testify; (2) it relates to a fact against the interest of the declarant; (3) that at the time he made said declaration the declarant was aware that the same was contrary to his aforesaid interest; and (4) that the declarant had no motive to falsify and believed such declaration to be true.



73. DECLARATION AGAINST INTEREST VS. ADMISSION AGAINST INTEREST Declarations against interest are those made by a person who is neither a party nor in privity with a party to the suit. These are secondary evidence and constitute an exception to the hearsay rule. They are admissible only when the declarant is unavailable as a witness(Unchuan vs. Lozada, 585 SCRA 421). Otherwise stated, a declaration against interest is not admissible if the declarant is available to testify as a witness (Lichauco vs. Atlantic, Gulf & Pacific Co., 84 Phil. 330) . Admissions against interest are those made by a party to a litigation or by one in privity with or identified in legal interest with such party, and are admissible whether or not the declarant is available as a witness(Unchuan vs. Lozada, supra).



Thus, a man’s acts, conduct, and declaration, wherever made, if voluntary, are admissible against him, for the reason that it is fair to presume that they correspond with the truth, and it is his fault if they do not(Unchuan vs. Lozada, 585 SCRA 421) .



74. When is evidence considered hearsay? Evidence is hearsaywhen its probative force depends, in whole or in part, on the competency and credibility of some persons other than the witness by whom it is sought to be produced. There are three reasons for excluding hearsay evidence: (1) absence of cross-examination; (2) absence of demeanor evidence; and (3) absence of oath (Estrada vs. Desierto, 356 SCRA 108, at 128) So, if the one that executed a sworn statement did not appear in court to affirm her averments therein, such affidavit is merely hearsay evidence because its maker did not take the witness stand (See Unchuan vs. Lozada).



75. OFFER OF EVIDENCE/FORMAL OFFER. The court shall consider no evidence which has not been formally offered. The purpose for which the evidence is offered must be specified. If the evidence is not formally offered, it has no probative value and must be excluded by the court (Spouses Ong vs. CA, 361 Phil. 338). Documentary and object evidence shall be offered after the presentation of a party's testimonial evidence. Such offer shall be done orally unless allowed by the court to be done in writing. It requires that such offer shall be done orally unless allowed by the Court to be done in writing (Heirs of Pasag vs. Spouses Parocha, April 27, 2007).



76. Reason for necessity of formal offer of documentary and/or object evidence. The Rules of Court provides that "the court shall consider no evidence which has not been formally offered." A formal offer is necessary because judges are mandated to rest their findings of facts and their judgment only and strictly upon the evidence offered by the parties at the trial. Its function is to enable the trial judge to know the purpose or purposes for which the proponent is presenting the evidence. On the other hand, this allows opposing parties to examine the evidence and object to its admissibility (See Pasag). The rule on formal offer of evidence is intertwined with the constitutional guarantee of due process. Parties must be given the opportunity to review the evidence submitted against them and take the necessary actions to secure their case(See Republic vs. Gimenez, January 11, 2016).



In Constantino vs. CA, 264 SCRA 59, it was held that the formal offer of one's evidence is deemed waived after failing to submit it within a considerable period of time. It explained that the court cannot admit an offer of evidence made after a lapse of three (3) months because to do so would "condone an inexcusable laxity if not non-compliance with a court order which, in effect, would encourage needless delays and derail the speedy administration of justice." If a party, despite several extensions of time to make their formal offer failed to comply with his commitment to file his formal offer of evidence and allowed almost five (5) months to lapse before finally submitting it, the trial court is justified to consider that party had waived their right to make a formal offer of documentary or object evidence. The failure of the petitioners to comply with the rule on admissibility of evidence is anathema to the efficient, effective, and expeditious dispensation of justice (Heirs of Pasag vs. Spouses Parocha, April 27, 2007).



77. Evidence not offered is excluded in the determination of the case, “EXCEPTION” The application of the rule that evidence not offered is excluded in the determination of the case was relaxed in the cases of People vs. Napat-a (179 SCRA 403 [1989] citing People vs. Mate (103 SCRA 484 [1981]), and allowed the evidence not formally offered to be admitted and considered by the trial court, because first, the same were duly identified by testimony duly recorded and, second, the same were incorporated in the records of the case. It is clear that Vda. de Oñate vs. CA, G.R. No. 116149, November 23, 1995 , is merely an exception to the general rule. Being an exception, it may be applied only when there is strict compliance with the requisites mentioned therein; otherwise, the general rule in Section 34 of Rule 132 of the Rules of Court should prevail.



78. Distinguish res gestae from dying declaration. Ans. The term res gestae has been defined as those circumstances which are the undesigned incidents of a particular litigated act and which are admissible when illustrative of such act. In a general way, res gestae refers to the circumstances, facts, and declarations that grow out of the main fact and serve to illustrate its character and are so spontaneous and contemporaneous with the main fact as to exclude the idea of deliberation and fabrication. The rule on res gestae encompasses the exclamations and statements made by either the participants, victims, or spectators to a crime immediately before, during, or immediately after the commission of the crime when the circumstances are such that the statements were made as a spontaneous reaction or utterance inspired by the excitement of the occasion and there was no opportunity for the declarant to deliberate and to fabricate a false statement. A declaration or an utterance is deemed as part of the res gestae and thus admissible in evidence as an exception to the hearsay rule when the following requisites concur, to wit:



(a) the principal act, the res gestae, is a startling occurrence; (b) the statements are made before the declarant had time to contrive or devise; and (c) the statements must concern the occurrence in question and its immediately attending circumstances. The test of admissibility of evidence as a part of the res gestae is, therefore, whether the act, declaration, or exclamation is so intimately interwoven or connected with the principal fact or event that it characterizes as to be regarded as a part of the transaction itself, and also whether it clearly negatives any premeditation or purpose to manufacture testimony. A dying declaration, although generally inadmissible as evidence due to its hearsay character, may nonetheless be admitted when the following requisites concur, namely: (a) that the declaration must concern the cause and surrounding circumstances of the declarants death; (b) that at the time the declaration is made, the declarant is under a consciousness of an impending death; (c) that the declarant is competent as a witness; and (d) that the declaration is offered in a criminal case for homicide, murder, or parricide, in which the declarant is a victim.



79. (your chairman’s favorite) The testimony of the witness that Bolanon (victim) had gone to the residence of Estao (witness), his uncle, to seek help right after being stabbed by



Salafranca (accused); that Estao had hurriedly dressed up to bring his nephew to the Philippine General Hospital by taxicab; that on the way to the hospital, Estao had asked Bolanon who had stabbed him, and the latter had told Estao that his assailant had been Salafranca; that at the time of the utterance Bolanon had seemed to be having a hard time breathing, causing Estao to advise him not to talk anymore; and that about ten minutes after his admission at the emergency ward of the hospital, Bolanon had expired and had been pronounced dead. Such circumstances qualified the utterance of Bolanon as both a dying declaration and as part of the res gestae. WHY BOTH RES GESTAE AND DYING DECLARATION? Because, the statement of the victim an hour before his death and right after the hacking incident bore all the earmarks either of a dying declaration or part of the res gestae (People vs. Salafranca, February 22, 2012).



80. In People vs. Villarico, April 4, 2011, the statement of Haide to his mother (Lolita) that he had just been shot by the group of Berting uttered in the immediate aftermath of the shooting where he was the victim was a true part of the res gestae. It was considered by the High Court as reliable as part of the res gestae for being uttered in spontaneity and only in reaction to the startling occurrence: First, the principal act the shooting of Haide was a startling occurrence. Second, his statement to his mother about being shot by the group of Berting was made before Haide had time to contrive or to devise considering that it was uttered immediately after the shooting. And, third, the statement directly concerned the startling occurrence itself and its attending circumstance (that is, the identities of the assailants).



81. Defendant upon receipt of the summons wants to file a motion to dismiss. Enumerate the grounds available him. Ans. Any of the grounds enumerated in Section 1, Rule 16 of the 1997 Revised Rules of Civil Procedure, viz: That the court has no jurisdiction over the subject matter of the claim; 







That venue is improperly laid;







That the court has no jurisdiction over the person of the defending party;







That a condition precedent for filing the claim has not been complied with;



























That the claim on which the action is founded is unenforceable under the provisions of the statute of frauds; That the pleading asserting the claim states no cause of action; That the plaintiff has no legal capacity to sue; That there is another action pending between the same parties for the same cause; That the cause of action is barred by a prior judgment or by the statute of limitations; That the claim or demand set forth in the plaintiff’s pleading has been paid, waived, abandoned, or otherwise extinguished;



DISMISSAL OF COMPLAINT ON GROUND OF LACK OF JURISDICTION OVER THE SUBJECT MATTER (Consider concept and aspects of Jurisdiction, RA 7691 amending BP 129) 82. What determines the nature of an action and court’s jurisdiction? Ans. The allegations of the complaint and the character of the relief sought (Caniza vs. CA, 335 Phil. 1107; Ten Forty and Development Corp. Cruz, Sales Center, Inc.,Realty et al. vs. Spouses Ong, August 16,vs. 2005) . September 10, 2003; Ross Rica 83. Upon filing of the complaint, can the trial court motu proprio dismiss the case on ground lack of jurisdiction over the subject matter? Ans.Yes. This is what we called motu proprio dismissal. The trial court without any motion to dismiss can dismiss the case on ground of lack of jurisdiction over the subject matter. The Rules of Court authorize the trial court the authority sans a motion to dismiss the case when it appears from the pleadings or evidence on record that the trial court has no jurisdiction over the subject matter (See Section 1, Rule 9, 1997 Rules of Court), because if it



has no jurisdiction over the subject matter the only power it has is to dismiss the action (See Zamora vs. CA, March 19, 1990).



84. In real action cases what determines trial court’s jurisdiction?Ans. Assessed value (AV) of the property involved. It is the alleged assessed value of the property in the complaint that determines the court’s jurisdiction over the case. In all civil actions which involve the title to, or possession of, real property, or any interest therein, where the assessed value of the property involved EXCEEDS Twenty thousand pesos (P20,000,00) in the provinces; EXCEEDS Fifty thousand pesos (P50,000,00) in the NCR, falls within the exclusive srcinal jurisdiction of the RTC, except actions for forcible entry into and unlawful detainer of lands or buildings as itfalls under the exclusive srcinal jurisdiction of the first level courts (See Section 1, RA 7691 amending Section 19 of BP 129) . In all civil actions which involve title to, or possession of, real property, or any interest therein where the assessed value of the property or interest therein DOES NOT EXCEED Twenty thousand pesos (P20,000.00) in the provinces; DOES NOT EXCEED Fifty thousand pesos (P50,000.00) in the NCR, exclusive of interest, damages of whatever kind, attorney’s fees, litigation expenses and costsfalls within the exclusive srcinal jurisdiction of the first level courts (See Section 3, RA 7691 amending Section 33 of BP 129) . 85. Which court (RTC or first level court) has jurisdiction over accion publiciana case filed in Caloocan City, Metro Manila where the AV of the realty is only P39,000.00? Ans. The first level court. Accion publiciana is a real action, and since the AV of the property is only P39,000.00 and is located in the NCR, i,e., the AV does not exceed P50,000.00, it is the MeTC or the first level court that has jurisdiction over the action (Supapo vs. Spouses De Jesus, April 20, 2015). 86. Which court (RTC or first level court) has jurisdiction over reivindicatoria action (accion reivindicatoria) filed in the NCR (Quezon City) where the AV of the realty is only P32,100.00? Ans. The first level court (San Pedro vs. Asdala, July 22, 2009). 87. Is realty’s AV of P9,910.00 jurisdictional if the purpose of the action is about the ascertaining which between the parties is the lawful owner of the subject lots. Ans. Yes. In Heirs of Sebe vs. Sevilla, et al., October 12, 2009, the order of dismissal by the RTC of the action for annulment of document, reconveyance and recovery of possession of two lots with a total assessed value of P9,910.00, plus damages was affirmed by the High Court for lack of jurisdiction, because the total assessed value of the two (2) lots does not exceed the jurisdictional threshold value of P20,000.00 fixed by law. It is the MTC which has exclusive srcinal jurisdiction. 88. In real action, where to base the AV if the property involved is not declared for taxation purposes? Ans. The AV shall be determined by the assessed value of the adjacent lots (Section 3 of RA 7691 amending Section 33 of BP 129). For purpose of determining and/or conferring jurisdiction to the proper trial court, the AV of the adjacent lots shall be alleged in the complaint.



89. In real action, if the AV is not alleged in the complaint and also failed to attach any document, let say, tax dec of the property involved can the trial court takes cognizance of the realty’s market value? On ground of failure to allegeni the complaint and also failed to attach any document in the complaint, let say tax dec, can the trial court motu proprio dismiss the complaint Ans. No. The trial court cannot take judicial notice to determine its jurisdiction over the subject matter of the action (Hilario vs. Salvador, April 29, 2005). Absent any allegation in the complaint of the assessed value of the property the trial court can ex mero motu or motu proprio dismiss the complaint, because the trial court to which the case is filed cannot readily be determined which of the two trial courts (MTC or RTC) has srcinal and exclusive jurisdiction over the case (See Laresma vs. Abellana, November 11, 2004). 90. (Your examiner’s favorite) Upon filing of plaintiff’s complaint for ownership, possession and damages, and alternative causes of action either to declare two documents as patent nullities and/or for recovery of conjugal share on the subject land with damages or redemption of the subject land, defendant moved to dismiss the complaint on ground that the RTC has no jurisdiction over the subject matter since the property’s AV is only P12,780.00. The RTC denied the motion. Is the RTC correct? (or was the complaint correctly filed in the RTC?) Ans. Yes. Correct, because this is a clear case of joinder of causes of action



which comprehends more than the issue of possession of, or any interest in the real property under contention, but includes an action to annul contracts and reconveyance which are incapable of pecuniary estimation and, thus, properly within the jurisdiction of the RTC. In determining the jurisdictional issue, the real action nature of the complaint can be disregarded by taking into consideration the alternative cause of action which is declare two documents as patent nullities and/or for recovery of conjugal share on the subject land with damages or redemption of the subject land for purposes of determining jurisdiction. The action is no longer a real action, but an action incapable of pecuniary estimation which kind of action falls within the exclusive srcinal jurisdiction of the second level court, being a court of general jurisdiction. The AV is immaterial because, the complaint has two (2) causes of action pleaded in the alternative, namely: one is for ownership, possession and damages praying that she be declared as absolute and lawful owners of the subject land and to order petitioner and the other defendants to vacate the premises and restore respondents to its possession and enjoyment therefore; and either to declare two documents as patent nullities and/or for recovery of conjugal share on the subject land with damages or redemption of the subject land (Ungria vs. CA, July 25, 2011).



91. What is the test in determining the nature of the action (for jurisdictional purposes) if an action is one the subject matter of which is not capable of pecuniary estimation? Ans. Ascertain first the nature of the principal action or remedy sought. If it is primarily for the recovery of a sum of money, the claim is considered capable of pecuniary estimation, and whether jurisdiction is in the municipal courts or in the courts of first instance would depend on the amount of the claim. However, where the basic issue is something other than the right to recover a sum of money, where the money claim is purely



incidental to, or a consequence of, the principal relief sought, this Court has considered such actions as cases where the subject of the litigation may not be estimated in terms of money, and are cognizable exclusively by RTC (Singson vs. Isabela Sawmill, 177 Phil. 575, circa 1979).



92. Plaintiff in her filed publiciana accion complaint with the RTC seeks defendant’s vacation from plaintiff’s property with an AV ofP19,000.00 and to recover actual and moral damages in the total amount of P500,000.00. Which court has jurisdiction over the case, RTC or MTC? Ans. MTC, because the main cause of action is recovery of possession of real property. Actual and damages are merely incidental to, or a consequence of, the main cause of action (See Section 33(3) of B.P. Blg. 129, as amended; Ouano vs. PGTT International Investment Corporation, July 17, 2002 cited in Hilario vs. Salvador, April 29, 2005). 93. (your examiner’s favorite) In the RTC, plaintiff filed his principal cause of action was for quieting of title to remove from his title brought about by defendant’s highly dubious, falsified documents, and incapable of proving defendant’s claim of ownership over the subject property with an assessed value of P 410.00. Accion reivindicacion was included merely in the complaint to enable plaintiff to seek complete relief from defendant. The RTC dismissed the complaint for lack of jurisdiction over the subject matter. Plaintiff sought reconsideration arguing that the complaint should not have been dismissed, since Section 1, Rule 63 of the Rules of Court states that an action to quiet title falls under the jurisdiction of the RTC. The RTC denied the Motion for Reconsideration, Is the RTC correct in dismissing the complaint for lack of jurisdiction over the subject matter and denying the MR? Ans. Yes. The RTC is correct, because quieting of title action is a real action of which the AV of the property involved in the litigation that determines trial court’s jurisdiction. Since the property’s AV is only of P410.00, the RTC has no jurisdiction over the subject matter.



The second paragraph of Section 1, Rule 63 of the Rules of Court specifically refers to (1) an action for the reformation of an instrument, recognized under Articles 1359 to 1369 of the Civil Code; (2) an action to quiet title, authorized by Articles 476 to 481 of the Civil Code; and (3) an action to consolidate ownership required by Article 1607 of the Civil Code in a sale with a right to repurchase. These three remedies are considered similar to declaratory relief because they also result in the adjudication of the legal rights of the litigants, often without the need of execution to carry the judgment into effect. It is important to note that Section 1, Rule 63 of the Rules of Court does not categorically require that an action to quiet title be filed before the RTC. It repeatedly uses the word may that an action for quieting of title may be brought under [the] Rule on petitions for declaratory relief, and a person desiring to file a petition for declaratory relief may bring an action in the appropriate Regional Trial Court. The use of the word may in a statute denotes that the provision is merely permissive and indicates a mere possibility, an opportunity or an option (See Malana vs. Tappa, September 17, 2009).



94. (your examiner’s favorite) After making his demand to defendant to vacate the property before the Lupong Tagapamayapa in direct challenge to plaintiff’s title brought about by defendant’s highly dubious, falsified documents, and incapable of proving defendant’s claim of ownership over the subject property with an assessed value of P410.00, plaintiff sued defendant for quieting of title under Rule 63 (Declaratory relief). Is filing a quieting of title action correct? Ans. No. Since petitioners averred in the complaint that they had already been deprived of the possession of their property, the proper remedy for him is the filing of an accion publiciana or an accion reivindicatoria, not a case for declaratory relief. An accion publiciana is a suit for the recovery of possession, filed one year after the occurrence of the cause of action or from the unlawful withholding of possession of the realty. An accion reivindicatoriais a suit that has for its object ones recovery of possession over the real property as owner. The jurisdiction of the trial court should be determined by the AV of the property involved in the litigation (See Malana vs. Tappa, September 17, 2009).



95. All actions incapable of pecuniary estimation are cognizable by the RTC, being a court of general jurisdiction. Give examples of action incapable of pecuniary estimation. Ans. 



action to cancel a contract to sell. This is similar to an action for rescission of contract







of sale; action to cancel a contract to sell demands an inquiry into other factors” aside from the amount of money to be awarded to the claimant;











rescission of contract of conditional sale (under Article 1191 of the Civil Code) (See ; Olivarez Realty Corporation vs. Castillo, July 09, 2014) action to redeem a land subject of a free patent is a civil action incapable of pecuniary estimation (Heirs of Bautista vs. Lindo, March 10, 2014);







actions for specific performance;







actions for support which will require the determination of the civil status;







right to support of the plaintiff;







annulment of decisions of lower courts;











rescission or reformation of contracts (Heirs of Bautista vs. Lindo, supra citing 1 F. Regalado, Remedial Law Compendium 44 (9th rev. ed., 2005) ; and action to interpret a contractual stipulation (Heirs of Bautista vs. Lindo,supra, citing 1 F. Regalado, Remedial Law Compendium 44 (9th rev. ed., 2005) citing Vda de Murga vs. Chan, October 7, 1968).



96. TAKE NOTE: action for damages between employer and already dismissed employee, regular court has no jurisdiction. Exception. In Victorias Milling Co., Inc. vs. IAC, August 2, 1991, the High Court sustained the dismissal order of the trial court over action for damages under Articles 19, 20 and 21 of the



Civil Code of the Philippines filed by dismissed employee against an employer as a consequence of employee’s alleged dismissal without any valid or just cause on ground of lack of jurisdiction. It is the labor arbiter of the National Labor Relations Commissions that has exclusive srcinal jurisdiction, not the regular court. The nature of the action which is under Articles 19, 20, and 21 of the Civil Code is of no moment because the claim for damages cannot stand independently of the alleged illegal dismissal; it is undoubtedly or absolutely intertwined and irretrievably connected with the illegal dismissal. Where the acts complained of arose out of a labor dispute or are mere incidents of a labor dispute, claims and prayer for actual, moral and exemplary damages could not alter the complexion of the case as one arising from a labor dispute, but merely subsumed by the nature of the main case over which the regular courts have no jurisdiction. Elsewise stated, the grant of jurisdiction to the Labor Arbiters by Article 217 of the Labor Code is sufficiently comprehensive to include claims for moral and exemplary damages sought to be recovered from an employer by an employee upon the theory of his illegal dismissal. However, in such a case, the Labor Arbiter must consider the Civil Code provisions on damages. This includes action for damages lodged by the employee arising from its refusal to grant separation pay on ground of employees charged of employer’s unf air labor practice and undue discrimination (Atlas Fertilizer Corporation vs. Judge Navarro, April 30, 1987). Also in Bañez vs. Judge Valdevilla, May 9, 2000, it was held that an action for damages under Articles 19, 20 and 21 of the New Civil Code filed by a dismissed employee against the employer falls within the exclusive srcinal jurisdiction of the labor arbiter and the National Labor Relations Commission, not the regular courts. This is because Article 217 (a), paragraph 4 of the Labor Code is explicit. The clause “arising from the employer-employee relations” Article 217 should apply with equal force to the claim of an employer for actual damages against its dismissed employee, where the basis for the claim arises from or is necessarily connected with the fact of termination, and should be entered as a counterclaim in the illegal dismissal case (Bañez vs. Judge Valdevilla).



An employee who voluntarily resigns from employment who thereafter files an action for damages against the employer is cognizable by the regular courts and not by the labor arbiter and NLRC (See: this case thethe complaint wasPhilippine filed in theBank RTC).of Communications vs. Trazo, August 30, 2006.In However, if the action arises from a stipulation in the agreement that after a certain period of time to comply would absorb the plaintiff as latter’s permanent employee and later on refused to do so, the action for breach of contract is within the srcinal jurisdiction of the regular court and not with the labor arbiter under Article 217 of the Labor Code. The reason is that the plaintiff is not yet an employee at the time of the filing of the action. Second reason is that, assuming that there was no contractual obligation on the part of the company to employ plaintiff on a permanent basis and the defendant did not act with justice, give plaintiff his due and observe honesty and good faith and/or they have willfully caused injury to plaintiff in a manner that is contrary to morals, good customs, and public policy, as



mandated under Articles 19 and 21 of the New Civil Code (Pioneer International, Ltd. vs. Judge Guadiz, Jr., October 11, 2007).



DISMISSAL OF COMPLAINT ON GROUND OF IMPROPER VENUE (Consider Rule 4, 1997 Rules of Court) 97. Where is the venue of action if the action affects title to or possession of real property, or interest to real property? Ans. Actions hall be commenced and tried in the proper court which has jurisdiction over the area wherein the real property involved, or a portion thereof, is situated (See first paragraph, Section 1, Rule 4, 1997 Rules of Court). Forcible entry and detainer actions shall be commenced and tried in the municipal trial court of the municipality or city wherein the real property involved, or a portion thereof, is situated (See second paragraph, Section 1,Rule 4, 1997 Rules of Court).



98. Where is the venue of action if the action is a non-real action? Ans. The Action may be commenced and tried where the plaintiff or any of the principal plaintiffs resides, or where the defendant or any of the principal defendants resides, or in the case of a non-resident defendant where he may be found, at the election of the plaintiff (Section 2, Rule 4, 1997 Rules of Court). If any of the defendants does not reside and is not found in the Philippines, and the action affects the personal status of the plaintiff, or any property of said defendant located in the Philippines, the action may be commenced and tried in the court of the place where the plaintiff resides, or where the property or any portion thereof is situated or found (Section 3, Rule 4, 1997 Rules of Court).



99. What is the basic principle that a lawyer should consider in determining venue of action? Ans. The venue of action is waivable. The principle that parties are allowed to stipulate on where to file actions because venue relates to the trial and touches more upon the convenience of the parties rather than upon the substance or merits of the case (Rosete vs. CA, August 29, 2000). The laying of venue is procedural rather than substantive; it relates to trial not to jurisdiction, touches more of the convenience of the parties rather than the substance of the case (Manila Railroad Co. vs. Attorney General, 20 Phil. 523). Venue and jurisdiction are entirely distinct matters. Jurisdiction may not be conferred by consent or waiver upon a court which otherwise would have no jurisdiction over the subject matter of an action; but the venue of an action as fixed by statute may be changed by the consent of the parties and an objection that the plaintiff brought his suit in the wrong court may be waived by the failure of the defendant to make a timely objection. In either



case, the court may render a valid judgment. Rules as to jurisdiction can never be left to the consent or agreement of the parties, whether or not a prohibition exists against their alteration (Davao Light & Power Co., Inc. vs. CA and Judge Bellaflor, August 20, 2001citing Santos III vs. Northwest Orient Airlines, 210 SCRA 256; Heirs of Pedro Lopez, et al. vs. de Castro, et al., 324 SCRA 591). The ground of improperly laid venue must be seasonably raised, else it is deemed waived. Where the defendant failed to either file a motion to dismiss on the ground of improper venue or include the same as an affirmative defense, he is deemed to have waived his right to object to improper venue (See Davao Light & Power Co., Inc. vs. CA, August 20, 2001).



100. When is the Rule on Venue of Action not applicable? Ans. It is not applicable:  



in those cases where a specific rule or law provides otherwise; or where the parties have validly agreed in writing before the filing of the action on the exclusive venue thereof (See Section 4, Rule 4, 1997 Rules of Court).



101. In trial court in Misamis Oriental, Atty. Tan filed a damage suit against defendant Sweetie Line with principal office in Cebu City. Defendant moved to dismiss the complaint on ground of improper venue as it violated the condition that it“ is hereby agreed and understood that any and all actions arising out of the conditions and provisions of this ticket, irrespective of where it is issued, shall be filed in the competent courts in the City of Cebu.”, thus venue is exclusive. Is the complaint dismissible on ground of improper venue? Ans. No. The condition void and unenforceable, as it is contrary to public policy to make the courts accessible to all who may have need of their services. The condition if enforced will be subversive of the public good or interest, since it will frustrate in meritorious cases, actions of passenger claimants outside of Cebu City, thus placing petitioner company at a decided advantage over said persons, who may have perfectly legitimate claims against it (Sweet Lines, Inc. vs. Judge Teves, May 19, 1978). 102. (Favorite case of your Chairman) Rosemoore’s President mortgaged the six (6) parcels of land all situated in San Miguel, Bulacan (Bulacan properties), registered under the name of Rosemoore, and the two (2) parcels of lands which are situated in Gapan, Nueva Ecija (Nueva Ecija properties), owned and registered under the name Pascual in a Bank situated in Manila. Failed to pay, the Bank extra-judicially foreclosed in separate days the Nueva Ecija properties and Bulacan properties, which said the Bank appeared as highest bidder on both occasions. Rosemoore filed two cases, one in Manila for Damages, Accounting and Release of Balance of Loan and Machinery and for Injunction (the Manila case, a personal action), and the other one is in Malolos for nullification of foreclosure sale of mortgaged properties in Bulacan and Nueva Ecija before the Malolos RTC (the Malolos



case, a real action). The bank sought the dismissal of the Manila case on ground of improper venue. It also sought the dismissal of the Malolos case on ground of forum shopping. Is venue properly laid in Malolos court to annul foreclosure sale? Is venue properly laid in Manila court to enforce the contract? Is venue properly laid in Manila court to enforce the contract? Ans. The Malolos case is an action to annul the foreclosure, a real action affecting title to the property. Therefore, the venue of the action is in the province where the property or part thereof lies following Section 1, Rule 4 of the 1997 Rules of Civil Procedure. The venue of real actions affecting properties found in different provinces is determined by the singularity or plurality of the transactions involving said parcels of land, therefore, the venue of the action for the nullification of the foreclosure sale is properly laid with the Malolos RTC although two of the properties together with the Bulacan properties are situated in Nueva Ecija, because said parcels are the object of one and the same transaction, the venue is in the court of any of the provinces wherein a parcel of land is situated. As regards Manila case which involved the enforcement of a contract between Bank and Rosemoore, whose office is in Quezon City, and the Bank, whose principal office is in Binondo, Manila, is a personal action, therefore, the action may be commenced and tried where the plaintiff or any of the principal plaintiffs resides, or where the defendants or any of the principal defendants resides, at the election of the plaintiff, following Section 2, Rule 4 of the 1997 Rules of Civil Procedure (United Overseas Bank vs. Rosemoore Mining Development Corp., March 12, 2007).



103. Supposing the venue of the action s indeed improperly laid, can the trial court immediately dismiss the complaint upon its filing? Ans.No. The trial court cannot motu proprio dismiss the case on ground of improper venue (Gumabon v. Larin, 2001 case). The trial court cannot pre-empt the defendant's prerogative to object to the improper laying of the venue by motu proprio dismissing the case (Dacoycoy vs. IAC, April 2, 1991). The trial court should wait for a motion to dismiss or a responsive pleading from defendant raising the objection or affirmative defense of improper venue, before dismissing the action (Rudolf Lietz Holdings, Inc. vs. RD of Parañaque City, November 15, 2000)



104. Royal Ferry is a corporation duly organized and existing under Philippine law and with principal place of business is located at 2521 A. Bonifacio Street, Bangkal, Makati City, but at the time of the filing of its verified petition before the RTC of Manila for voluntary insolvency it holds office in Intramuros, Manila. Where is the venue of the action? Ans. The petition for insolvency is in the RTC of the province or city (referring to venue not jurisdiction) where the insolvent debtor resides in for six (6) months before the filing of the petition. Section 4 of Rule 4 of the Rules of Court is not applicable as there is a specific law that covers the rules on venue in cases of petition for insolvency (Pilipinas Shell Petroleum Corporation vs. Royal Ferry Services, Inc., February 1, 2017). TAKE NOTE: This is



one of the instances where Sections 1, 2 and 3 of Rule 4 on the rule on venue of action is not applicable, viz: in those cases where a specific rule or law provides otherwise; or where the parties have validly agreed in writing before the filing of the action on the exclusive venue thereof (See Section 4, Rule 4, 1997 Rules of Court).



105. If the venue of the action governed by a specific rule or law, is venue still waivable? Ans. Yes. Because, venue is not jurisdictional. It relates to the trial and touches more upon the convenience of the parties rather than upon the substance or merits of the case (Rosete vs. CA, August 29, 2000). The laying of venue is procedural rather than substantive; it relates to trial not to jurisdiction, touches more of the convenience of the parties rather than the substance of the case (Manila Railroad Co. vs. Attorney General, 20 Phil. 523). 106. Plaintiff wants to revive his collection suit’s judgment against the defendant. As to venue, where to file the action? Ans.In revival of judgment, if the revival of judgment action is a personal one, the venue of the action is in the residence of the plaintiff, or at the latter’s option, residence of the defendant, and if the revival of judgment action involves a real action, the venue of the action is in the place where the property subject of the revival action is situated (Infante vs, Aran Builders, Inc., August 24, 2007).



107. Defendant moved to dismiss the complaint on ground of failure to state a cause of action, but was denied by the trial court. Thereafter, defendant moved for reconsideration wherein he asserted, among others, that venue is improperly laid. Supposing the venue is improperly laid, can the trial court validly dismiss the complaint on ? Ans. No.Improper ground of improper venue asserted in the motion for reconsideration venue as additional ground to dismiss a complaint raised in a motion for reconsideration after a motion dismiss based on a different ground is denied, is waived (See Fernandez and Fernandez vs. International Corporate Bank (now Union Bank of the Philippines), et al., October 07, 1999). In one case, the High Court noted that Makati RTC was correct when it observed that it would be improper to dismiss Civil Case No. 03-450 on the ground of improper venue, assuming that the venue had been improperly laid, considering that the respondents had not raised such ground in their Motion to Dismiss. Because the defendant did raise the objection of improper venue for the first time, but only in their reply to the petitioner’s comment on their Motion for Reconsideration, the objection was tagged as belatedly raised (BPI Family Savings Bank vs. Spouses Yujuico, July 22, 2015). In another case, the High Court said that the defendant erroneously did file a second motion to dismiss raising improper venue as basis—one which is susceptible of being waived—after the first motion to dismiss was denied. The ground of improper venue was deemed waived and could no longer be questioned by the defendant because the issue on



venue was not raised in its prior motion to dismiss(Ernesto Oppen, Inc. (EOI) vs. Compas, October 21, 2015).



PLAINTIFF’S REMEDY IF CASE IS DISMISSED ON GROUND OF IMPROPER VENUE



108. Is Order of dismissal (granting a motion to dismiss) on ground of improper venue a final order, or interlocutory order, or dismissal without prejudice? Ans. Dael vs. Spouses Beltran, April 30, 2008 citing Madrigal Transport, Inc. vs. Lapanday Holdings Corporation, August 11, 2004,said that if the proceeding is terminated and it leaves nothing more to be done by the lower court, the order of dismissal is not interlocutory, but a final one. If it is a final order, the remedy is appeal. If we will follow or apply Dael and Madrigal, an Order of dismissal (granting a motion to dismiss) on ground of improper venue is a final order. However, in United Alloy Philippines Corporation (UniAlloy) vs. United Coconut Planters Bank [UCPB] and/or Philippine Deposit Insurance Corporation [PDIC], et al., November 23, 2015, the High Court ruled that the dismissal of action is without prejudice, and therefore the proper remedy against an order of dismissal of complaint on ground of improper venue is certiorari under Rule 65. Appeal under Rule 40 or Rule 41 of the Rules of Court is not the proper remedy, because dismissal of action without prejudice pursuant to Section 1(g), Rule 41 of the Rules of Court is not appealable. In the most recent case, dismissal of complaint on ground of improper venue is a dismissal without prejudice, because there was is no residual jurisdiction to speak. There was no trial on the merits as the case was dismissed due to improper venue and respondents could not have appealed the order of dismissal as the same was a dismissal, without prejudice. Section 1(h), Rule 41, 1997 Rules of Court states that no appeal may be taken from an order dismissing an action without prejudice. For the order of dismissal to consider as a final character, a trial on the merits must have been conducted; the court rendered judgment; and the aggrieved party appealed therefrom. Therefore, the order of dismissal could not be the subject of an appeal. The remedy is certiorari under Rule 65 (Development Bank of the Philippines vs. Judge Carpio, February 1, 2017), so long as there is grave abuse of discretion. (Take Note: Apply the UniAlloy and DBP rulings, these being the recent



rulings).



DISMISSAL OF COMPLAINT ON GROUND OF LACK OF JURISDICTION OVER THE PERSON OF THE ACCUSED (Consider concept and aspects of Summons, Rule 14, Rules of Court) 109. What is the defendant’s duty if the service of summons is improper? Ans.It is important to always take note that the defendant should raise the affirmative defense of lack of jurisdiction over his person in the very first motion to dismiss, because failure to raise the issue of improper service of summons in the first motion to dismiss is a waiver of this defense and cannot be belatedly raised in succeeding motions and pleadings (See



Anunciacion vs. Bocanegra, 594 SCRA 319; Tung Ho Steel Enterprises Corporation vs. Ting Guan Trading Corporation, April 07, 2014).



110. Who are the officers authorized to serve summons? Ans.The following are the officers authorized by the Rules to serve summons, viz: 







sheriff (Sec. 3, Rule 14, 1997 Rules of Court); deputy sheriff (Sec. 3, Rule 14, 1997 Rules of Court);







special sheriff (See Sec. 9, Rule 14, 1997 Rules of Court);







other proper court officer (Sec. 3, Rule 14, 1997 Rules of Court) ;







any suitable person authorized by the court (Sec. 3, Rule 14, 1997 Rules of Court) ;







Public Attorney’s Officials and Employees (A.M. No. 11-10-03-O dated July 30, 2013). TAKE NOTE: they are authorized to serve summons, subpoena and other court processes, but their authority is limited only to cases involving their client.



111. To whom the summons be served if the defendant is a corporation, partnership, or association organized under the laws of the Philippines with a juridical personality? Ans. To any of the following, viz: president; 







managing partner;







general manager;







corporate secretary;







treasurer;







in-house counsel (Sec. 11, Rule 14, 1997 Rules of Court);



112. Give examples of an officer deputized a special sheriff.



Ans. An officer who manages a jail or institution is also deemed deputized as a special sheriff for purposes of effecting summons to a defendant prisoner confined in such jail or institution (Section 9, Rule 14, 1997 Rules of Court). 113. If the defendant is a corporation, partnership or association organized under the laws of the Philippines, is service of summons upon persons other than those enumerated under Section 11, Rule 14 (president, managing partner, general manager, corporate secretary and in-house counsel) proper? Ans. No. It is improper, because there is no assurance that the defendant will receive prompt and proper notice in an action against it. In E.B. Villarosa & Partner Co., Ltd. vs. Judge Benito, August 6, 1999 , a service of summons made not to any person enumerated under Section 11 is improper. A strict compliance with the mode of service is necessary to confer jurisdiction of the court over a corporation. The officer upon whom service is made must be one who is named in the



statute; otherwise the service is insufficient. The purpose is to render it reasonably certain that the corporation will receive prompt and proper notice in an action against it or to insure that the summons be served on a representative so integrated with the corporation that such person will know what to do with the legal papers served on him. It is to ensure to bring home to the corporation notice of the filing of the action. In Carson Realty & Management Corporation vs. Red Robin Security Agency, (not February 08, 2017, the case is different. It was the one of the staff assistants of Carson president, managing partner, general manager, corporate secretary and in-house counsel) who received the summons, but Carson’s legal counsel filed an appearance with the corresponding acknowledgement that the summons was served and received by one of the staff assistants of Carson, and motion for extension of time to file answer. The High Court said that one who seeks an affirmative relief is deemed to have submitted to the jurisdiction of the court. The High Court considered the filing of motions to admit answer, for a dditional time to file answer, for reconsideration of a default judgment, and to lift order of default with motion for reconsideration, as voluntary submission to the court's jurisdiction. 114. Is filing any of these motions: to admit answer; for additional time to file answer; for reconsideration of a default judgment; and to lift order of default with motion for reconsideration, considered/deemed voluntary submission to the court's jurisdiction? Ans. Yes, if the defendant did not make his explicit objections to the jurisdiction of the court over the person of the defendant (See PCIB vs. Spouses Day, June 5, 2009). In Villareal vs. CA, September 17, 1998 , a mere filing of notice of appearance of counsel representing the defendant without qualification with Motion to Lift Order of Default with Motion for Reconsideration praying for affirmative reliefs, without questioning the validity of the extraterritorial service of summons is tantamount submitting to the jurisdiction of the court. Tantamount to submitting to the jurisdiction of the court, or indicative of waiver, is failure of the defendant to make seasonable objections on issues of defects in jurisdiction arising from irregularities in the commencement of the proceedings, defective process or even absence of process. In Go vs. Cordero, May 4, 2010, the filing of a motion to dismiss an in personam complaint action by an Australian national defendant based in Brisbane, Australia, grounded on lack of “personal jurisdiction” and failure to state a cause of action who later on filed a motion for time to file an appropriate responsive pleading even beyond the time provided in the summons by publication and which motion does not state that it was a conditional appearance entered to question the regularity of the service of summons was held by the High Court as an appearance submitting to the jurisdiction of the court by acknowledging the summons by publication. The mere filing a motion for additional time to file a responsive pleading is a recognition of the service of the summons by publication, and therefore, tantamount to voluntary submission to the jurisdiction of the trial court.



115. Government filed a civil forfeiture case was filed by the Gen. Caloy Garcia, his wife Claire, and because of a separate plunder case, General Garcia was detained at PNP Detention Cell. Per the Sheriffs Return, the corresponding summons to all defendants were



issued and all served on Gen. Garcia at his place of detention. Is service of summons intended for Claire valid? Ans. No. The substituted services of summons for Claire through Gen. Caloy Garcia was invalid for being irregular and defective. The requirements in Manotoc vs. CA to resort to substituted service of summons were not complied with, viz: 



Impossibility of prompt personal service, i.e., the party relying on substituted service or the sheriff must show that defendant cannot be served promptly or there is impossibility of prompt service within a reasonable time. Reasonable time being so much time as is necessary under the circumstances for a reasonably prudent and diligent man to do, conveniently, what the contract or duty requires that should be done, having a regard for the rights and possibility of loss, if any[,] to the other party. The sheriff must show several attempts for personal service of at least three (3) times on at least two (2) different dates.











Specific details in the return, i.e., the sheriff must describe in the Return of Summons the facts and circumstances surrounding the attempted personal service. Substituted service effected on a person of suitable age and discretion residing at defendants house or residence; or on a competent person in charge of defendants office or regular place of business. The first two (2) requirements were not complied with.



The third requirement was also not strictly complied with as the substituted service was made not at Claire’s house or residence but in the PNP Detention Center where Gen. Caloy Garcia is detained, even if the latter is of suitable age and discretion. Therefore, no valid substituted service of summons was made (Garcia vs. Sandiganbayan, October 12, 2009). 116. Also in Claire Garcia case, Claire upon learning of the issuance of the default order, she filed the following pleadings in Forfeiture I: (a) motion to dismiss; (b) motion for reconsideration and/or to admit answer; (c) second motion for reconsideration; (d) motion



to consolidate forfeiture case with plunder case; and (e) motion to dismiss and/or to quash Forfeiture I. And in Forfeiture II: (a) motion to dismiss and/or to quash Forfeiture II; and (b) motion for partial reconsideration. What is the effect of filing those pleadings, will that constitute voluntary appearance? No, because according to Section 20 of Rule 14, the inclusion in a motion to dismiss of other grounds aside from lack of jurisdiction over the person of the defendant shall not be deemed a voluntary appearance. There being no valid substituted services of summons made, the SB did not acquire jurisdiction over the person of Claire. The proceedings in the subject forfeiture cases, insofar as Claire is concerned is null and void for lack of jurisdiction. Thus, the order declaring them in default must be set aside and voided insofar as Claire concerned. For the forfeiture case to proceed against her, it is, thus, imperative for the SB to serve anew summons or alias summons to Claire in order to acquire jurisdiction over their persons.



117. Atiko, a domestic corporation duly established and created under the laws of the Philippines with office in Manila, is the agent of Cheng Lie, a foreign corporation doing business in the Philippines. They were sued by Prudential for sum of money. Notwithstanding Figueroa’s receipt of summons, (Figueroa is Atiko’s cashier), both Atiko and Cheng Lie were declared in default and judgment by default was rendered in Prudential’s favor. Atiko appealed the case and claimed, among others, that Prudential failed to prove by preponderance of evidence that it is a domestic corporation with legal personality to file an action; that Cheng Lie is a private foreign juridical entity operating its business in the Philippines thru Atiko as its agent. For her part, Cheng Lie filed its own memorandum of appeal maintaining that the trial court never acquired jurisdiction over its person. Did the trial court acquire jurisdiction over the person of Atiko considering that the summons was not served upon its president, general manager, corporate secretary, treasurer or in-house counsel, but to Figueroa, her cashier? Ans. As regards Atiko, her act of filing a notice of appeal, appeal memorandum, motion for reconsideration to trial court’s decision and petition for review amounted to voluntary appearance under Section 20 of Rule 14, 1997 Revised Rules of Civil Procedure. The filing of motions seeking affirmative relief, such as, to admit answer, for additional time to file answer, for reconsideration of a default judgment, and to lift order of default with motion for reconsideration, are considered



voluntary submission to the jurisdiction of the court. (See Palma vs. Judge Galvez, March 10, 2010). The trial court never acquired jurisdiction with respect to Cheng Lei. The trial court acquired jurisdiction not through a valid service of summons, but because of voluntary appearance. Notably, Figueroa is a cashier. Her office is not among those mentioned in Section 11, Rule 14 of the 1997 Revised Rules of Civil Procedure. Cheng Lei is a foreign juridical entity, service of summons may be made upon: (any of them) (1) its resident agent designated in accordance with law for that purpose; (2) the government official designated by law to receive summons if the corporation does not have a resident agent; or, (3) any of the corporation’s officers or agents within the Philippines. Figueroa is not. There being no proper service of summons upon Atiko to speak of, it follows that the trial court never acquired jurisdiction over the person of Cheng Lie. To rule otherwise would create an absurd situation where service of summons is valid upon the purported principal but not on the latter’s co-defendant cum putative agent despite the fact that service was coursed thru said agent. For the trial court to acquire jurisdiction over Cheng Lei there must be prior valid service of summons upon Atiko, her agent (Atiko Trans vs. Prudential Guarantee, August 17, 2011).



118. Is service of summons to an inexistent corporation which was still in existence at the time of the accrual of the cause of action valid? Ans.Yes, o long as it was the party involved in the acts violative of the legal right of another, because the inexistent corporation was the real party in interest-defendant (Rebollido vs. CA, February 28, 1989).



119. What is the duty of the defendant not to operate/consider his Special Appearance as voluntary appearance? Ans. The objections to the jurisdiction of the court over the person of the defendant must be explicitly made, i.e., set forth in an unequivocal manner, because failure to do so constitutes voluntary submission to the jurisdiction of the court, especially in instances where a pleading or motion seeking affirmative relief is filed and submitted to the court for resolution (PCIB vs. Spouses Day, June 5, 2009). 120. Immediately upon receipt of the summons (together with the complaint and the annexes attached to it) from her Office Secretary named Sheyna Ayala, defendant Pedro Cruz secured a copy of the Sheriff’s Return. Upon reading the contents of the Return, to wit: th



"THIS IS TO CERTIFY that on the 7 day of August 2017, copies of the summons together with the complaint and annexes attached thereto was served upon the defendant Pedro Cruz at his place of business at No. 123 Recto Ave, Quiapo, Manila thru Ms. Sheyna Ayala, secretary, who is authorized to receive such kind of process. She signed in receipt of the srcinal as evidenced by her signature appearing on the srcinal summons. "That this return is submitted to inform the Honorable Court that the same was duly served."



he immediately filed his Urgent Motion to Declare Service of Summons Improper and Legally Defective on grounds that it failed to state that efforts had been made to personally serve the summons on the defendant; that neither did the Return indicate that it was impossible to do so within a reasonable time. Thus, has failed to comply with Section (1), Rule 14 of the Rules of Court or substituted service of summons. Is the complaint dismissible on ground of lack of jurisdiction over Pedro’s person as party defendant? Ans. No, because the defendant did not deny (or never denied) the actual receipt of such summons but confined himself to the argument that the Sheriff should prove that personal service was first made before resorting to substituted service. The defendant’s actual receipt of the summons satisfied the requirements of procedural due process. The constitutional requirement of due process exacts that the service be such as may be reasonably expected to give the notice desired. Once the service provided by the rules reasonably accomplishes that end, the requirement of justice is answered; the traditional notions of fair play are satisfied; due process is served (See Oaminal vs. Castillo, October 08, 2003).



DISMISSAL OF COMPLAINT ON GROUND THAT A CONDITION PRECEDENT FOR FILING THE CLAIM HAS NOT BEEN COMPLIED WITH (Consider provisions of Katarungang Pambarangay Law and Family Code Earnest Effort)



121. (Favorite case of your Chairman) Can the trial court upon receipt of the complaint immediately dismiss the case on ground of failure to comply with the Katarungang Pambarangay conciliation requirement? Ans.No. The court cannot dismiss the action motu proprio on the ground of lack of barangay conciliation. Section 1, Rule 9, 1997 Rules of Civil Procedure, allows only 3 instances where the court may motu proprio dismiss a claim, and that is, when the pleadings or evidence on record shows that: (1) the



court has no jurisdiction over the subject matter; (2) there is another action pending between the same parties for the same cause, and (3) where the action is barred by a prior judgment or by statute of limitations (Aquino vs. Aure, February 18, 2008).



122. Plaintiff who is permanent resident of the United States of America executed a Special Power of Attorney empowering Agentee to file an annulment of title to real property against the Defendant sans compliance with the conciliation provision-pre condition to filing of complaint in court. Defendant moved to dismiss the complaint for failure to comply with said condition precedent. The trial court granted/dismissed the complaint. Is the trial court correct? Ans.No, because Plaintiff, not Agentee is the real-partyin-interest. For the barangay conciliation proceeding requirement to apply as pre-condition to the filing of the complaint in court, the plaintiff who is the real-party-in-interest and the Defendant are both residing in the same barangay. In this case, the locallupon has no jurisdiction over the dispute, because Plaintiff, the real-party-in-interest is not an actual resident of the barangay where the Defendant resides. Plaintiff who is permanent resident of the United States of America, the local lupon has no jurisdiction over their dispute, hence, prior referral to it for conciliation is not a pre-condition to its filing in court (Pascual vs. Pascual, November 17, 2005).



123. The complaint for ejecment filed before the MTCC specifically alleged that not all the real parties in interest in the case actually reside in Roxas City. Jimmy resided in Poblacion, Siniloan, Laguna, while Jenalyn resided in Brgy.de la Paz, Pasig City. But Jummy and Jenalyn had an SPA empowering their co-plaintiff to institute the action. Is prior referral of the case for barangay conciliation a pre-condition to its filing in court? Ans. No. In Pascual vs. Pascual, supra, it was held that the express statutory requirement of actual residency in the LGC pertains specifically to the real parties in interest in the case. It further explained that said requirement cannot be construed to apply to the attorney-in-fact of the party-plaintiff, as doing so would abrogate the meaning of a "real party in interest" as defined in Section 2, in relation to Section 3, of Rule 3 of The Rules of Court (cited in Abagatnan vs. Clarito, August 7, 2017). Abagatnan said that this is true regardless of the fact that Jimmy and Jenalyn had already authorized their sister and co-petitioner, Josephine, to act as their attorney-in-fact in the ejectment proceedings before the MTCC. As previously explained, the residence of the attorney-in-fact of a real party in interest is irrelevant in so far as the "actual residence" requirement under the LGC for prior barangay conciliation is concerned. In Banting vs. Spouses Maglapuz, 531 Phil. 101 (2006), it was held that "the requirement under Section 412 of the 1991 Local Government Code that a case be referred for conciliation before the Lupon as a precondition to its filing in court applies only to those cases where the real parties-in-interest actually reside in the same city or municipality” (cited in Abagatnan vs. Clarito, August 7, 2017).



NOTE: In Abagatnan, what was filed by the defendant was an Answer, not a motion to dismiss on ground of failure to comply with the condition precedent. NOTE ALSO, that motion to dismiss complaint on ground of failure to comply with the condition precedent is no prohibited. It is my humble observation that when defendant filed his answer, he is deemed to have waived the issue of failure to comply with the condition precedent. Therefore, defendant could no longer invoke that issue during appeal. Royales vs. IAC, January 31, 1984, said: “Ordinarily, non-compliance with the condition precedent prescribed by P.D. 1508 could affect the sufficiency of the plaintiff's cause of action and make his complaint vulnerable to dismissal on ground of lack of cause of action or prematurity; but the same would not prevent a court of competent jurisdiction from exercising its power of adjudication over the case before it, where the defendants, as in this case, failed to object to such exercise of jurisdiction in their answer and even during the entire proceedings a quo.”



124. Agentee equipped with SPA appeared before the Lupong Tagapamaya with Defendant for and in-behalf of Plaintiff. Conciliation failed, Agentee filed his complaint for sum of money after a Certificate to File Action was issued. Defendant moved to dismiss the complaint on ground that the conciliation proceeding failed to comply with the required personal confrontation. The trial court denied the motion to dismiss. Is the trial court correct? What is the purpose of personal confrontation? Ans.No. The parties must appear in person without the assistance of counsel or representative, except for minors and incompetents who may be assisted by their next-of-kin who are not lawyers. The purpose of which is to generate spontaneity and a favorable disposition to amicable settlement on the part of the disputants. In other words, said procedure is deemed conducive to the successful resolution of the dispute at the barangay level. To ensure compliance with the requirement of personal confrontation between the parties, and thereby, the effectiveness of the barangay conciliation proceedings as a mode of dispute resolution, the above-quoted provision is couched in mandatory language. Moreover, pursuant to the familiar maxim in statutory construction dictating that ‘expressio unius est exclusio alterius,’ the express exceptions made regarding minors and incompetents must be construed as exclusive of all others not mentioned (Ramos vs. CA, June 30, 1989; Ledesma vs. CA, July 23, 1992) .



125. Plaintiff and defendant are sisters-in-law. Is “earnest efforts toward a compromise” a requirement before filing a complaint in court? Ans. No. The enumeration of “brothers and sisters” as members of the same family does not comprehend “sisters-in-law” (Gayon vs. Gayon, November 26, 1970; Guerrero vs. RTC, Ilocos Norte, Br. XVI, January 10, 1994). Earnest effort between members of the same family is required if the suit is between husband and wife; between parents and children; and among brothers and sisters, whether of the full or half-blood, otherwise, dismissible (Articles 150 & 152, Family Code of the Philippines).



DISMISSAL OF COMPLAINT ON GROUND THAT THE CLAIM ON WHICH THE ACTION IS FOUNDED IS UNENFORCEABLE UNDER THE PROVISIONS OF THE STATUTE OF FRAUDS 126. What was delivered by the plaintiff to the property owner is an option money. If a complaint is filed for specific performance to compel the property owner to execute a deed of absolute sale, is the complaint dismissible? Ans. Yes, because there is no sale to be enforced. It could have been different had the money delivered to the property owner is an earnest money (See San Miguel Properties Philippines, Inc. vs. Huang, July 31, 2000) .



REMEDY AVAILABLE TO PLAINTIFF IF DEFENDANT’S MOT ION TO DISMISS COMPLAINT ON



GROUND THAT THE CLAIM ON WHICH THE ACTION IS BASED IS UNENFORCEABLE IS GRANTED 127. What is the remedy available to plaintiff if defendant’s motion to dismiss complaint on ground that the claim on which the action is based is unenforceable is granted? Ans. The remedy is APPEAL. An order of dismissal is a final order, because the proceeding is terminated; it leaves nothing more to be done by the lower court (See . Besides, Madrigal Transport, Lapanday Corporation, August that 11, 2004) Section 5 of Rule 16, Inc. 1997vs. Revised RulesHoldings of Civil Procedure authorizes appeal is the remedy available (See Uni Alloy Philippines vs. UCPB, November 23, 2015).



REMEDY AVAILABLE TO DEFENDANT IF PLAINTIFF’S MOTION TO DISMISS COMPLAINT ON GROUND THAT THE CLAIM ON WHICH THE ACTION IS BASED IS UNENFORCEABLE IS DENIED



128. What is the remedy available to defendant if his motion to dismiss complaint on ground that the claim on which the action is based is unenforceable is denied? Ans. The remedy is to file answer, because filing an answer is considered a plain remedy available. However, if there is a clear case of grave abuse of discretion amounting to lack or excess of jurisdiction, certiorari under Rule 65 is available.



BILL OF PARTICULARS 129. Sensed that plaintiff’s complaint failed to state a cause of action, defendant filed a motion for bill of particulars asking the plaintiff to state his cause of action for the defendant to intelligently file his answer. Is the defendant correct in asking the plaintiff to state his cause of action via bill of particulars? Ans. No, because It is not the office of a bill of particulars to supply material allegations necessary to the validity of a pleading, or to change a cause of action or defense stated in the pleading, or to state a cause of action or defense other than the one stated therein (Tan, vs. Sandiganbayan, December 11, 1989).



It is not also its function, or a proper object, of a bill of particulars to set forth the pleader’s theory of his cause of action or a rule of evidence on which he intends to rely, or to



furnish evidential information whether such information consists of evidence which the pleader proposes to introduce or of facts which constitute a defense or offset for the other party or which will enable the opposite party to establish an affirmative defense not yet pleaded (Virata vs. Sandiganbayan, April 6, 1993).



PROVISIONAL REMEDIES 130. What are the provisional or ancillary remedies adjunct to the main action? Ans. 



Preliminary Attachment under Rule 57







Preliminary Injunction under Rule 58







Receivership under Rule 59







Replevin under Rule 60







Support Pendente Lite under Rule 61



PRELIMINARY ATTACHMENT 131. What is a writ preliminary attachment? Ans. It is a species of provisional remedy adjunct to the main suit issued upon order of the court where an action is pending to be levied upon the property or properties of the defendant therein, the same to be held thereafter by the sheriff as security for the satisfaction of whatever judgment that might be secured in the said action by the attaching creditor against the defendant (Cuartero vs. CA, August 5, 1992; Malolos vs. Asia Pacific Finance Corp., 147 SCRA 61). It can have no independent existence apart from a suit on a claim of the plaintiff against the defendant. In other words, an attachment or garnishment is generally ancillary to, and dependent on, a principal proceeding, either at law or in equity, which has for its purpose a determination of the justice of a creditor’s deman d (Adlawan vs. Judge Tumol, April 3, 1990).



132. What is the purpose (or function or office) of preliminary attachment? Ans. The two-fold purpose and function: 







It seizes upon property of an alleged debtor in advance of final judgment and holds it subject to appropriation thus prevents the loss or dissipation of the property by fraud or otherwise; It subjects to the payment of a creditor’s claim property of the debtor in those cases where personal service cannot be obtained upon the debtor.



This remedy is to secure a contingent lien on defendant’s property until plaintiff can, by appropriate proceedings, obtain a judgment and have such property applied to its satisfaction, or to make some provision for unsecured debts in cases where the means of satisfaction thereof are liable to be removed beyond the jurisdiction, or improperly disposed



of or concealed, or otherwise placed beyond the reach of creditors (Adlawan vs. Judge Tumol, April 3, 1990). It is not sought for its own sake but rather to enable the attaching party to realize upon relief sought and expected to be granted in the main or principal action (BAC Manufacturing and Sales Corporation vs. CA, 200 SCRA 130). It is provisional because it constitutes temporary measures availed of during the pendency of the action and they are ancillary because they are mere incidents in and are dependent upon the result of the main action (Silangan Textile Manufacturing Corporation, et al. vs. Judge Demetria, March 12, 2007). It is not sought for its own sake but rather to enable the attaching party to realize upon relief sought and expected to be granted in the main or principal action (Sievert vs. CA and Judge Luna, G.R. No. 84034, December 22, 1988).



133. Enumerate the applicability of preliminary attachment? Ans. 



action for the recovery of a specified amount of money or damages, other than moral and exemplary, on a cause of action arising from law, contract, quasi-contract, delict or quasi-delict against a party who is about to depart from the Philippines with intent to defraud his creditors (Section 1 (a) of Rule 57, 1997 Revised Rules of Civil Procedure















action for money or property embezzled or fraudulently misapplied or converted to his own use by a public officer, or an officer of a corporation, or an attorney, factor, broker, agent, or clerk, in the course of his employment as such, or by any other person in a fiduciary capacity, or for a wilful violation of duty (Section 1 (b) of Rule 57, 1997 Revised Rules of Civil Procedure action to recover the possession of property unjustly or fraudulently taken, detained or converted, when the property, or any part thereof, has been concealed, removed, or disposed of to prevent its being found or taken by the applicant or an authorized person (Section 1 (c) of Rule 57, 1997 Revised Rules of Civil Procedure action against a party who has been guilty of a fraud in contracting the debt or incurring the obligation upon which the action is brought, or in the performance thereof (Section 1 (d) of Rule 57, 1997 Revised Rules of Civil Procedure) ;



TAKE NOTE: to constitute a ground for attachment under Section 1 (d), Rule 57 of the 1997 Revised Rules of Civil Procedure, fraud should be committed upon contracting the obligation sued upon (Liberty Insurance Corporation vs. CA, May 13, 1993). A debt is fraudulently contracted if at the time of contracting it the debtor has a preconceived plan or intention not to pay. Under this ground, plaintiff must show that the debtor in contracting the debt or incurring the obligation has the intention to defraud the creditor, and the fraud must relate to the execution of the agreement and must have been the reason which induced the other party



into giving consent which he would not have otherwise given (Liberty Insurance Corporation vs. CA, May 13, 1993). 







action against a party who has removed or disposed of his property, or is about to do so, with intent to defraud his creditors (Section 1 (e) of Rule 57, 1997 Revised Rules of Civil Procedure action against a party who does not reside and is not found in the Philippines, or on whom summons may be served by publication (Section 1 (f) of Rule 57, 1997 Revised Rules of Civil Procedure).



PRELIMINARY INJUNCTION 134. What is writ of preliminary injunction and a temporary restraining order (TRO)? Ans. A writ of preliminary injunction and a temporary restraining order are injunctive reliefs and preservative remedies for the protection of substantive rights and interests ( Brizuela vs. Dingle, 30 April 2008). It is a provisional remedy. It is auxiliary to, an adjunct of, and subject to the outcome of the main case (Bustamante vs. CA, April 17, 2002). It may only be resorted to by a litigant to protect or preserve his rights or interests and for no other purpose during the pendency of the principal action (Philippine National Bank vs. Ritratto Group, Inc., 414 Phil. 494). Its sole object, being a provisional one is to preserve the status quo until the merits can be heard (Manila Banking Corporation vs. CA, July 3, 1990).



135. What is the very foundation of the jurisdiction to issue a writ of injunction? Ans. The very foundation of the jurisdiction to issue a writ of injunction rests in the existence of a cause of action and in the probability of irreparable injury, inadequacy of pecuniary compensation and the prevention of multiplicity of suits (Federated Realty



Corporation vs. CA, December 14, 2005). Injunction is a preservative remedy for the protection of one’s substantive right or interest. It is not a cause of action in itself but merely a provisional remedy, an adjunct to a main suit. It is resorted to only when there is a pressing necessity to avoid injurious consequences which cannot be remedied under any standard compensation. The application of the injunctive writ rests upon the existence of an emergency or of a special reason before the main case can be regularly heard. The essential conditions for granting such temporary injunctive reliefs are that the complaint alleges facts which appear to be sufficient to constitute a proper basis for injunction and that on the entire showing from the contending parties, the injunction is reasonably necessary to protect the legal rights of the plaintiff pending the litigation. Two requisites are necessary if a preliminary injunction is to issue, namely, the existence of a right to be protected and the facts against which the injunction is



to be directed are violative of said right. In particular, for a writ of preliminary injunction to issue, the existence of the right and the violation must appear in the allegation of the complaint and a preliminary injunction is proper only when the plaintiff appears to be entitled to the relief demanded in his complaint (Lopez vs. CA, 379 Phil. 743).



136. What are elements that an applicant must establish? Ans. 



there exists a clear and unmistakable right to be protected







this right is directly threatened by an act sought to be enjoined







the invasion of the right is material and substantial







there is an urgent and paramount necessity for the writ to prevent serious and irreparable damage (Medina vs. City Sheriff of Manila, 342 Phil. 90).



An injury is considered irreparable if it is of such constant and frequent recurrence that no fair and reasonable redress can be had therefor in a court of law, or where there is no standard by which their amount can be measured with reasonable accuracy, that is, it is not susceptible of mathematical computation. It is considered irreparable injury when it cannot be adequately compensated in damages due to the nature of the injury itself or the nature of the right or property injured or when there exists no certain pecuniary standard for the measurement of damages (Philippine Airlines, Inc. vs. NLRC, September 1, 2010).



137. TRO can only be issued, when? Ans. A temporary restraining order can only be issued if the matter is of such extreme urgency that grave injustice and irreparable injury would arise unless it is issued immediately (Australian Professional Realty, Inc., et al. vs. Municipality of Padre Garcia, Batangas Province, March 14, 2012). It may be issued only if it appears from the facts shown by affidavits or by the verified application that great or irreparable injury would be inflicted on the applicant before the writ of preliminary injunction could be heard. (Australian Professional Realty).



138. The complaint alleged that JCHA, et al. were regular commuters and motorists who constantly traveled towards the direction of Manila and Calamba; that they used the entry and exit toll gates of South Luzon Expressway (SLEX) by passing through right-of-way public road known as La Paz Road; that they had been using La Paz Road for more than ten (10) years; that in August 1998, Fil-estate excavated, broke and deliberately ruined La Paz Road that led to SLEX so JCHA, et al. would not be able to pass through the said road; that La Paz Road was restored by the residents to make it passable but Fil-estate excavated the road again; that JCHA reported the matter to the Municipal Government and the Office of the Municipal Engineer but the latter failed to repair the road to make it passable and safe to motorists and pedestrians; that the act of Fil-estate in excavating La Paz Road caused damage, prejudice, inconvenience, annoyance, and loss of precious hours to them, to the



commuters and motorists because traffic was re-routed to narrow streets that caused terrible traffic congestion and hazard; and that its permanent closure would not only prejudice their right to free and unhampered use of the property but would also cause great damage and irreparable injury. Are they entitled to a writ of preliminary injunction? No. Applicants failed to establish a prima facie proof of violation of their right to justify the issuance of a WPI. Their right to the use of La Paz Road is disputable since they have no clear legal right therein. They failed to prove as yet that they have a clear and unmistakable right over the La Paz Road – which was sought to be protected by the injunctive writ. They merely anchored their purported right over the La Paz Road on the bare allegation that they have been using the same as public road right-of-way for more than ten years. A mere allegation does not meet the standard of proof that would warrant the issuance of the injunctive writ. Failure to establish the existence of a clear right which should be judicially protected through the writ of injunction is a sufficient ground for denying the injunction (Juana Complex I Homeowners Association vs. Fil-Estate, March 5, 2012). Possibility of irreparable damage alone without proof of an actual existing right is not a ground for the issuance of a writ of preliminary injunction (Ocampo vs. Sison Vda. de Fernandez, June 19, 2007).



139. Is TRO converted into preliminary injunction if the order granting the relief is silent as to period? Ans. No. If the court merely ordered the respondent, its agents, representatives or any person acting in his behalf to stop, desist and refrain from implementing an act complained of without stating the period for the restraint does not convert the TRO to a preliminary injunction (Bacolod City Water District vs. Judge Labayen, December 10, 2004).



RECEIVERSHIP 140. When to apply for receivership and how? Ans. 



At the commencement of the action a plaintiff can apply via a verified application for the appointment of receiver if he has an interest in the property or fund which is the subject of the action or proceeding, and that such property or fund is in danger of being lost, removed, or materially injured for the purpose of administration and preservation of property or fund subject of the action (Section 1 (a) of Rule, 59, Revised Rules of Civil Procedure).







When it appears in an action by the mortgagee for the foreclosure of a mortgage that the property is in danger of being wasted or dissipated or materially injured, and that its value is probably insufficient to discharge the mortgage debt, or that the parties have so stipulated in the contract of mortgage (Section 1 (b) of Rule, 59, Revised Rules of Civil Procedure).







Whenever in other cases it appears that the appointment of a receiver is the most convenient and feasible means of preserving, administering, or disposing of the property in litigation (Section 1 (d) of Rule, 59, Revised Rules of Civil Procedure).



REPLEVIN 141. What is replevin? Ans. It is only a provisional remedy where the replevin plaintiff claims immediate delivery of personal property pending the judgment of the trial court in a principal case, there must therefore be a main case which is an action to recover possession (Chiao Liong Tan vs. CA, November 19, 1993). It is a provisional remedy that would allow the plaintiff to retain the thing during the pendency of the action and hold it pendente lite (BA Finance Corporation vs. CA, July 5, 1996). It is an appropriate action to recover possession preliminary to the extrajudicial foreclosure of a chattel mortgage (Filinvest Credit Corporation vs. CA, September 27, 1995).



142. Is Writ of Replevin servable anywhere in the Philippines? Ans. this court fall under the categorytrial of court, “othermunicipal writs andtrial processes”, whether issuedYes, by a because regional trial or a metropolitan court or municipal circuit trial court. It may be served anywhere in the Philippines (Fernandez vs. Union Bank, October 07, 1999). 143. What determines court jurisdiction if the money complaint is with ancillary remedy of Replevin?



If the amount alleged in the complaint for collection action is only P250,000.00, but with prayer for issuance of provisional remedy of replevin seeking to possess a chattel worth P500,000.00, it is the first level court that has jurisdiction over the action. In Fernandez and Fernandez vs. International Corporate Bank (now Union Bank of the Philippines), October 07, 1999), the petitioners argued that the value of the property seized is in excess of P200,000.00 and thus outside the jurisdiction of the first level court (MeTC). The High Court ruled that said argument has no legal and factual basis, because the fundamental claim in the main action against petitioners, as shown in respondent bank’s complaint is the collection of the sum of P190,635.90, an amount that is clearly within the jurisdiction of the first level court. Although the value of the vehicle seized pursuant to the writ of replevin may have exceeded P200,000.00, that fact does not deprive the first level court of its jurisdiction over the case. After all, the vehicle was merely the subject of a chattel mortgage that had been used to secure petitioners’ loan. In any case, private respondents are entitled only to the amount owed them.



SUPPORT PENDENTE LITE 144. SPL, when and how to apply? Ans.











At the commencement of the proper action or proceeding, xxx xxx xxx, a verified application for support pendente lite may be filed by any party stating the grounds for the claim and the financial conditions of both parties, and accompanied by affidavits, depositions or other authentic documents in support thereof (Section 1 of Rule 61, 1997 Revised Rules of Civil Procedure). In criminal actions where the civil liability includes support for the offspring as a consequence of the crime and the civil aspect thereof has not been waived, reserved and instituted prior to its filing, the accused may be ordered to provide support pendente lite to the child born to the offended party allegedly because of the crime. The application therefor may be filed successively by the offended party, her parents, grandparents or guardian and the State in the corresponding criminal case during its pendency, in accordance with the procedure established under the 1997 Revised Rules of Civil Procedure (Section 6 of Rule 61, 1997 Revised Rules of Civil Procedure)



TAKE NOTE: to avail this ancillary remedial relief, a baby or a child must have been produced by the crime complained of.



DOCTRINE OF JUDICIAL COURTESY rule. 145. Doctrine of judicial courtesy. It remained to be the exception rather than the Section 7 of Rule 65, 1997 Revised Rules of Court provides the general rule that the mere pendency of a special civil action for certiorari commenced in relation to a case pending before a lower court or court of srcin does not stay the proceedings therein in the absence of a writ of preliminary injunction or temporary restraining order. It is true that there are instances where, even if there is no writ of preliminary injunction or temporary restraining order issued by a higher court, it would be proper for a lower court or court of srcin to suspend its proceedings on the precept of judicial courtesy. To maintain the relevance of Section 7, Rule 65 of the Rules of Court the precept of judicial courtesy should not be applied indiscriminately and haphazardly. The principle of judicial courtesy, however, remains to be the exception rather than the rule (consolidated cases of De Leon vs. Public Estate Authority, August 3, 2010) . Exception applies if there is a strong probability that the issues before the higher court would be rendered moot and moribund as a result of the continuation of the proceedings in the lower court (See Trajano vs. Uniwide Sales Warehouse Club, June 11, 2014).



RULES ON MOTION 146. Concept: definition and function A motion is defined as an application for relief other than by a pleading (Barredo vs. People, March 29, 2010). The office of a motion is not to initiate new litigation, but to bring up a material but incidental matter arising in the progress of the case in which the motion was filed. A motion



is not an independent right or remedy, but is confined to incidental matters in the progress of a cause. It relates to some question that is collateral to the main object of the action and is connected with and dependent upon the principal remedy (St. Mary of the Woods School, Inc. vs. Registry of Deeds of Makati City, January 20, 2009). A motion generally relates to procedure and is often resorted to in order to correct errors which have crept in along the line of the principal action’s progress. Generally, where there is a procedural defect in a proceeding and no method under statute or rule of court by which it may be called to the attention of the court, a motion is an appropriate remedy. In many jurisdictions, the motion has replaced the common-law pleas testing the sufficiency of the pleadings, and various common-law writs, such as writ of error coram nobis and audita querela. In some cases, a motion may be one of several remedies available. For example, in some jurisdictions, a motion to vacate an order is a remedy alternative to an appeal therefrom (Kukan International Corporation vs. Judge Reyes, September 29, 2010). Generally, a motion is appropriate only in the absence of remedies by regular pleadings, and is not available to settle important questions of law, or to dispose of the merits of the case. A motion is usually a proceeding incidental to an action, but it may be a wholly distinct or independent proceeding (Kukan International Corporation vs. Judge Reyes, September 29, 2010). A non-litigious motion is a motion that will not affect the rights of the adverse party, or can be resolved by the court without asking the adverse party his comment and/or opposition; can be filed sans compliance with the requisite notice, service and hearing.



147. In litigious motion is notice, hearing and service necessary? Ans. Yes. Elementary is the rule that every motion must contain the mandatory requirements of notice and hearing and that there must be proof of service thereof. The High Court has consistently held that a motion that fails to comply with the above requirements is considered a worthless piece of paper which should not be acted upon. The rule, however, is not absolute. There are motions that can be acted upon by the court ex parte if these would not cause prejudice to the other party. They are not strictly covered by the rigid requirement of the rules on notice and hearing of motions (Anama vs. CA, January 25, 2012). The notice of hearing shall be addressed to all parties concerned, and shall specify the time and date of the hearing which must not be later than ten (10) days after the filing of the motion (Section 5 of Rule 15, 1997 Revised Rules of Civil Procedure).



148. What is the purpose of notice of hearing? Ans. A notice of hearing is conceptualized as an integral component of procedural due process intended to afford the adverse parties a chance to be heard before a motion is resolved by the court. Through such notice, the adverse party is permitted time to study and answer the arguments in the motion (Vette Industrial Sales Co., Inc. vs. Cheng, December 5, 2006).



149. What is the effect if litigious motion does not contain a NOH? Ans. It is a useless scrap of paper (New Japan Motors, Inc. vs. Perucho, 74 SCRA 14; it does not toll the running of the prescriptive period (Pojas vs. Gozo-Dadole, December 21, 1990 , including period to appeal.



150. What is the effect if NOH in litigious motion is address to the clerk of court and not to the adverse party? Ans. A litigious motion which is addressed to the Clerk of Court, with a mere request, that it be submitted for the consideration and approval of the court immediately upon his receipt thereof violates the rules on motion, therefore, a mere scrap of paper (Marcos vs. Judge Ruiz, September 1, 1992).



151. What are the exceptions to the strict application of the rule on motions? Is liberal interpretation allowed? Ans. Vlason Enterprises Corporation vs. CA, July 6, 1999, sets the following exceptions to the strict application of the rule on motions and allowed the rule on liberal interpretations: 



where a rigid application will result in a manifest failure or miscarriage of justice , especially if a party successfully (Goldloop vs. in CA, August 11, 1992 shows thatProperties, the allegedInc. defect the questioned final and executory judgment is not apparent on its face or from the recitals contained therein;















where the interest of substantial justice will be served(Tamargo vs. CA, June 3, 1992; where the resolution of the motion is addressed solely to the sound and judicious discretion of the court (Galvez vs. CA, 237 SCRA 685); and where the injustice to the adverse party is not commensurate to the degree of his thoughtlessness in not complying with the procedure prescribed (Galang vs. CA, July 29, 1991).



152. What is the rule on service of pleading? Ans. Personal service of pleadings is the general rule, and resort to other modes of service is the exception, so that where personal service is practicable, in the light of the circumstances of time, place and person, personal service is mandatory. Only when personal service is not practicable may resort to other modes be had, which must then be accompanied by a written explanation as to why personal service or filing was not practicable to begin with. Based on this explanation the court will then determine whether personal service is indeed not practicable so that resort to other modes is made. At this stage, the judge exercises proper discretion but only upon the explanation given. In adjudging the plausibility of an explanation, the court shall consider not only the circumstances, the time and the place but also the importance of the subject matter of the



case or the issues involved therein, and the prima facie merit of the pleading involved (Gahol vs. Cobarrubias, September 17, 2014).



TRIAL COURT’S POWER TO MOTU PROPRIO DISMISS A CASE



153. Immediately upon filing of the case, can the trial court dismiss a case motu proprio without violating the plaintiff’s right to be heard? Ans.



Yes, if the court has no jurisdiction over the subject matter, on ground of res judicata, prescription or statute of limitations.



154. During the pendency of the case, can the trial court dismiss a case motu proprio without violating the plaintiff’s right to be heard? Ans. General Rule, No. Exceptions: 



if the plaintiff fails to appear at the time of the trial;







if he fails to prosecute his action for an unreasonable length of time; or







if he fails to comply with the rules or any order of the court; or if the court finds that it has no jurisdiction over the subject matter of the suit (Baja vs. Macandog, February 29, 1988).



RULE ON DEFAULT 155. What is the rule on default? Ans. If the defending party fails to answer within the time allowed therefor, the court shall, upon motion of the claiming party with notice to the defending party, and proof of such failure, declare the defending party in default. Thereupon, the court shall proceed to render judgment granting the claimant such relief as his pleading may warrant, unless the court in its discretion requires the claimant to submit evidence. Such reception of evidence may be delegated to the clerk of court (Section 9, Rule 3). A declaration or order of default is issued as a punishment for unnecessary delay in joining the issues (Vlason Enterprises Corporation vs. CA, 310 SCRA 26). If the defendant did not file an answer the trial court cannot motu proprio declare him in default. There must be a motion to that effect. The case of Spouses delos Santos vs. Judge Carpio 501 SCRA 390) enumerated the three requirements to which claiming party must comply with before the court may declare the defending party in default, to wit: (1) the claiming party must file a motion asking the court to declare the defending party in default; (2) the defending party must be notified of the motion to declare him in default; (3) the claiming party must prove that the defending party has failed to answer within the period provided by the Rule.



Spouse delos Santos clarified that the present rule expressly requires that the motion of the claiming party should be with notice to the defending party. The purpose of a notice of a motion is to avoid surprises on the opposite party and to give him time to study and meet the arguments. The notice of a motion is required when the party has the right to resist the relief sought by the motion and principles of natural justice demand that his right be not affected without an opportunity to be heard). In Lui Enterprise, it was emphasized that an interpleader complaint may be filed by a lessee against those who have conflicting claims over the rent due for the property leased. This remedy is for the lessee to protect him or her from double vexation in respect of one liability. He or she may file the interpleader case to extinguish his or her obligation to pay rent, remove him or her from the adverse claimants dispute, and compel the parties with conflicting claims to litigate among themselves. The purpose of intepleader case was not defeated when the trial court declared Lui Enterprise in default because Zuellig Pharma s interpleader case is for purpose of extinguishing its obligation to pay its rent. “



”



’



’



156. What is the effect if defendant is declared in default? Ans . A party in default is entitled to notice of subsequent proceedings but shall not take part in the trial (Section 3 (a) of Rule 9, 1997) , but he loses his standing in court and his right to adduce evidence and to present his defense (Rural Bank of Sta. Catalina vs. LBP and 435 SCRA 183; and if pleading is filed, he should not expect the trial court to act upon their pleadings (Vlason Enterprises Corporation vs. CA, July 6, 1999), unless it also asks, and upon proper motion, for the lifting of the default order.



157. What is the duty of plaintiff in presenting evidence ex-parte? Ans. A declaration of default is not an admission of the truth or the validity of the plaintiff s claims (Macondray & Co. vs. Eustaquio, 64 Phil. 446). ’



Though plaintiff is allowed to present evidence ex-parte, he is still duty bound to present sufficient evidence to establish his cause of action because failure to do so will result in the denial of his claim or dismissal of his action. The plaintiff is duty bound to establish by competent evidence all the material allegations of his complaint upon which he bases his prayer for relief (Lopez vs. Mendezona, 11 Phil. 209), because a judgment by default against a defendant does not imply a waiver of rights except that of being heard and of presenting evidence in his favor (De los Santos vs. De la Cruz, 37 SCRA 555). Plaintiff is not excused from not establishing his claims alleged in the complaint by the required quantum of proof under Section 1 of Rule 133; any advantage they he have gained from the ex parte presentation of evidence does not lower the degree of proof required (Gajudo, et al. vs. Traders Royal Bank, March 21, 2006). Declaration of default does not imply admission by the defendant of the facts and causes of action of the plaintiff, because the codal section requires the latter to adduce his evidence in support of his allegations as an indispensable condition before final judgment could be given in his favor. Nor could it be interpreted as an admission by the defendant that



the plaintiff s causes of action finds support in the law or that the latter is entitled to the relief prayed for (Luxuria Homes and/or Posadas vs. CA, January 28, 1999). ’



158. What is the effect if the trial court renders a judgment which is different from what is prayed for in the complaint? Ans. The only evidence that may be allowed by the trial court are those evidence that will tend to support the relief sought and specified in the complaint (Javelona vs. Yulo, 31 Phil. 388, September 3, 1915). No award greater than or different in kind from that specified in the complaint can be granted (Lim Toco vs. Go Fay, 80 Phil. 166). If a relief other than that specifically prayed for in the complaint is awarded in a judgment by default, such an award is null and void because the court is bereft of jurisdiction to grant such an award (Policarpio vs. RTC of Quezon City, 235 SCRA 314).



159. What are the remedies available to defendants declared in default? Ans. 



motion to set aside the order of default under Section 3(b), Rule 9 of the Rules of Court, if the default was discovered before judgment could be rendered;







motion for new trial under Section 1(a) of Rule 37, if the default was discovered







after judgment but while appeal is still available; petition for relief under Rule 38, if judgment has become final and executory;















an appeal from the judgment under Section 1, Rule 41, even if no petition to set aside the order of default has been resorted to (Lina vs. CA, 135 SCRA 637); petition for certiorari may also be filed if the trial court declared the defendant in default with grave abuse of discretion (Lui Enterprises vs. Zuellig Pharma Corporation, March 07, 2014). remedy of annulment of judgment under Rule 47 is also available to defendant. This is true and possible when for example the case is cognizable by the second level court but filed and decided by the first level court. Therefore, annulment of judgment is available on ground of lack of jurisdiction so long as the same



should be filed within the prescriptive period. TAKE NOTE: Lui Enterprises, supra, clarified that the remedies of the motion to set aside order of default, motion for new trial, and petition for relief from judgment are mutually exclusive, not alternative or cumulative. According to the High Court, this is to compel defendants to remedy their default at the earliest possible opportunity. Depending on when the default was discovered and whether a default judgment was already rendered, a defendant declared in default may avail of only one of the three remedies. Thus, if a defendant discovers his or her default before the trial court renders judgment, he or she shall file a motion to set aside order of default. If this motion to set aside order of default is denied, the defendant declared in default cannot await the rendition of judgment, and he or she cannot file a motion for new trial before the judgment becomes final and



executory, or a petition for relief from judgment after the judgment becomes final and executory.



INTERVENTION 160. When is intervention allowed? Ans. As a rule, intervention is allowed at any time before rendition of judgment by the trial court. After the lapse of this period, it will not be warranted anymore because intervention is not an independent action but is ancillary and supplemental to an existing litigation (Manalo vs. CA, 419 Phil. 215). The permissive tenor of the provision on intervention shows the intention of the Rules to give to the court the full measure of discretion in permitting or disallowing the same (Yau vs. Manila Banking Corporation, 433 Phil. 701). But, in ejectment cases, if the party s intervention would not result in a complete adjudication of her rights, as the issue she raised is mainly that of ownership, claiming that the property in dispute was registered and titled in the name of plaintiff through the use of fraud, intervention will not prosper. This issue or factor is considered by the court in determining whether or not to allow intervention. The factors that should be reckoned are whether intervention will unduly delay or prejudice the adjudication of the rights of the srcinal parties and whether the intervenor s rights may be fully protected in a separate proceeding (Salandanan vs. Mendez, 581 SCRA 182). ’



’



If the sole issue in the intervention is claiming ownership only without claiming possession, such issue cannot even be properly threshed out in an action for ejectment, as Section 18, Rule 70 provides that the judgment rendered in an action for forcible entry or detainer shall be conclusive with respect to the possession only and shall in no wise bind the title or affect the ownership of the land or building. It does not even matter if the party s title to the property is questionable (Salandanan, supra). ’



II. RULES OF PROCEDURE IN ENVIRONMENTAL CASES 161. What are the allowable and fileable pleadings and motions? Ans. The following are allowable pleadings and motions, viz: 



complaint;







answer which may include compulsory counterclaim and cross-claim;







motion for intervention;







motion for discovery and MR of the judgment;







motion for postponement, new trial and petition for relief from judgment are allowed in highly meritorious cases to prevent a manifest miscarriage of justice



NOTE: The Rules of Court, particularly Rule 38 shall be observed in filing a petition for relief from judgment.



162. What are the prohibited pleadings and motions? Ans. The following are considered prohibited pleadings and motions, viz:  







Motion to dismiss complaint; Motion for bill of particulars; Motion for extension of time to file pleadings, except to file answer, the extension not to exceed 15 days;







Motion to declare defendant in default;







Rejoinder and reply, and







Third party complaint



TAKE NOTE: prescriptive period.



The filing of Prohibited Pleadings will not toll the running of the



163. Plaintiff wants to file a civil complaint against Defendant. What are the complaint’s requirements? Ans. The complaint must be verified. It must contain the names of parties, addresses, cause of action and the relief prayed for. It must also contain the attachments consisting of all pieces of evidence proving or supporting the cause of action, consisting of the affidavits of witness/es(in the form of JA and must comply with the rules of admissibility of evidence) , documentary evidence, and if possible, object evidence. It must state that it is an environmental case and the law involved; certificate of nonforum shopping.



164. What is the duty of the environmental court (environmental judge) if the complaint is not an environmental case? Ans.The case shall be treated as an ordinary civil case, and the environmental judge (presiding judge) shall refer the case to the Executive Judge for re-raffle.



165. Who may file civil action for violation or enforcement of environmental laws? Ans. The following may file civil action for violation or enforcement of environmental laws, viz: 







any real-party-in-interest; and any Filipino citizen in representation of others, including minors or generations yet unborn. This is the so-called “citizen suit”.



166. Who are considered real-party-in-interest for the purpose of filing a civil action for the violation or enforcement of environmental laws? Ans. Any private individual Filipino or foreigner, any government and juridical entities authorized by law. Suing as real-party-ininterest is not limited to Filipino citizen. Aliens are included. Aliens are included and allowed to file a suit so long as they are able to show direct and personal injury. 167. What is required if a juridical entity is suing as real-party-in-interest against violation of or enforcement of environmental laws? Ans.The entity shall have to present proof of their juridical personality such as, accreditation, recognition or registration. There are required. 168. Who may file a CITIZEN SUIT? Ans.Any and only Filipino citizen in representation of others, including minors or generations yet unborn, may file an action to enforce rights or obligations under environmental laws L. This is available only to Filipinos and may be filed for all types of environmental cases. 169. Civil Case: real party in interest vs. CS on payment offiling and other legal fees The payment of filing and other legal fees by the plaintiff shall be deferred until after judgment unless the plaintiff is allowed to litigate as an indigent. It shall constitute a first lien on the judgment award. For a citizen suit, the court shall defer the payment of filing and other legal fees that serve as a first lien on the judgment award.



170. (objective question HOT Item) Enumerate the appellate court’s dual function.



Ans. The following are the dual functions of appellate court, viz: 







The review for correctness function. -



the case is reviewed on appeal to assure that substantial justice has been done.



-



is concerned with the justice of a particular case.



-



this pertains to the doctrine of res judicata, which decides the case and settles the controversy.



The institutional function. -



refers to the progressive development of the law for general application in the judicial system.



-



is concerned with the articulation and application of constitutional principles, the authoritative interpretation of statutes, and the formulation of policy within the proper sphere of the judicial function.



-



this pertains to stare decisis, which pertains to the precedential value of the case which assists in deciding future similar cases by the application of the rule or principle derived from the earlier case.



With each level of the appellate structure, the review for correctness function DIMINISHES and the institutional function, which concerns itself with uniformity of judicial administration and the progressive development of the law, INCREASES. (Discussed by your Chairman, Supreme Court Justice, the Honorable Lucas P. Bersaminin his Book entitled: Appeal and Review in the Philippines, 2000 ed., p. 355,available at Central Book Supply, Inc.). 171. (objective question HOT Item) What is “slip rule”? Ans. one of the exceptions to the rule that modification of judgment or order is not allowed after its finality this is allowed to correct clerical errors and ambiguities in decisions. this is allowed where dispositive portion of a final and executory judgment contains a clerical error or an ambiguity arising from an inadvertent omission, the error or ambiguity may be clarified by reference to the body of the decision itself. This is generally known as the slip rule–so-called because the clerical mistakes or errors arise from 



 



accidental slip or omission (Discussed by your Chairman, Supreme Court Justice, the Honorable Lucas P. Bersamin in his Book entitled: Appeal and Review in the Philippines, 2000 ed., p. 324, citing Castelo vs. CA, 244 SCRA 180).



172. (objective question HOT Item) Aside from slip rule, as one of the exceptions to the rule that modification of judgment or order is not allowed after its finality, what is the other exception? Ans. To make the judgment conform to prevailing circumstances. Example: reinstatement of an illegally dismissed employee is inappropriate because of the employer’s eventual closure (Discussed by your Chairman, Supreme Court Justice, the Honorable Lucas P. Bersamin in his Book entitled : Appeal and Review in the Philippines, 2000 ed., pp. 323-324, citing Galindez vs. Rural Bank of Llanera, Inc., 175 SCRA 132, 138-139). 173. Discuss “harmless error” rule Ans. In an appealed decision, the errors are harmless if they do not produce substantial prejudice to the appellant. They are minor or inconsequential if they do not affect the results of the cases differently, even it considered by the appellate courts. When the errors are harmless, minor, or inconsequential, reversal on appeal should not be handed by the appellate courts. An error is considered reversible (no longer harmless) if it is sufficiently serious or grave that the substantial rights of the appellants are prejudiced (Discussed by your Chairman, Supreme Court Justice, the Honorable Lucas P. Bersaminin his Book entitled : Appeal and Review in the Philippines, 2000 ed., p. 362).



174. What is the main task of the judicial process? Ans. The orderly and peaceful resolution of disputes among the contending parties according to a set of rules and an evolving body of jurisprudence. A system of courts is in place to ensure the fairness and reasonableness of the judicial process (Discussed by your Chairman, Supreme Court Justice, the Honorable Lucas P. Bersaminin his Book entitled : Appeal and Review in the Philippines, 2000 ed., p. 58).



175. What are the stages of judicial process? Ans. The:  Trial; and Trial involves itself with the collection of facts, collation of proof, weighing of evidence, and resolution of the controversy.  Review Includes all proceedings taken to review, revise, reverse, modify, or affirm the resolution of the controversies, or in the proper cases, to remand or to remit. In both stages, due process must be observed(Discussed by your Chairman, Supreme Court Justice, the Honorable Lucas P. Bersaminin his Book entitled: Appeal and Review in the Philippines, 2000 ed., p. 58). 176. Does appeal exist as a matter of right from the decision rendered by a trial court in the exercise of appellate jurisdiction? Ans. No. The general rule is that appeal from the decision rendered by a trial court in the exercise of appellate jurisdiction does not exist as a matter of right. 177. Is there a distinction between appeals as a matter of right and as a matter of discretion? Ans. Yes, there is. As a matter of right. This refers to the right to seek a review by a superior court of the judgment on the merits rendered by the trial court. This is a right after trial in the first instance. A as matter of discretion. This is one which the reviewing court may or may not allow. This is the one taken from a decision rendered by a court in the exercise of its primary appellate jurisdiction or one taken to the Supreme Court (from MTC to RTC to CA on Rule 42, or to SC on 45). 178. Is appeal to the SC a matter of right? Ans. No. It is not a matter of right, except in criminal cases where the maximum imposed penalty is death, life imprisonment or reclusion perpetua. 179.



Distinguish failure to “state a cause of action” from “lack of cause of action”.



Ans.



Failure to “state a cause of action” refers to the insufficiency of allegation in the pleading, while “lack of cause of action” refers to the insufficiency of factual basis for the action. Failure to state a cause may be raised in a Motion to Dismiss under Rule 16, while lack of cause may be raised any time (after the answer is filed or after presentation of evidence). Dismissal for failure to state a cause can be made at the earliest stages of an action. Dismissal for lack of cause (“no cause of action”) is usually made after questions of fact have been resolved on the basis of stipulations, admissions or evidence presented (See Bathan, Recitals citing Dabuco vs. CA, 379 Phil. 939 cited in Aquino vs. Quiazon, G.R. No. 201248, March 11, 2015). The lack of cause of action (“no cause of action”) is not a ground for a dismissal of the complaint through a motion to dismiss under Rule 16 of the Rules of Court. For the determination of a lack of cause of action (“no cause of action”) this can only be made during and/or after trial. What is dismissible via that mode (Rule 16) is failure of the complaint to state a cause of action. Section 1(g) of Rule 16 of the Rules of Court provides that a motion may be made on the ground “that the pleading asserting the claim states no cause of action” (See Bathan, Recitals citing Vitangcol vs. New Vista Properties, 600 SCRA 83).



180. Jennifer was declared in default by the trial court? Enumerate and explain the remedies available to her? Ans.: 























motion to set aside the order of default under Section 3(b), Rule 9 of the Rules of Court, if the default was discovered before judgment could be rendered; motion for new trial under Section 1(a) of Rule 37, if the default was discovered after judgment but while appeal is still available; petition for relief under Rule 38, if judgment has become final and executory; appeal from the judgment under Section 1, Rule 41, even if no petition to set aside the order of default has been resorted to (Lina vs. CA, 135 SCRA 637cited in Indiana Aerospace University vs. CHED, April 4, 2001) ; petition for certiorari may also be filed if the trial court declared the defendant in default with grave abuse of discretion (Lui Enterprises vs. Zuellig Pharma Corporation, et al., March 07, 2014citing Sps. Delos Santos vs. Judge Carpio, 533 Phil. 42; Acance vs. CA, 493 Phil. 676; Indiana Aerospace University vs. CHeD, supra). a remedy of annulment of judgment under Rule 47 is also available to defendant. This is true and possible when for example the case is cognizable by the second level court but filed and decided by the first level court. Therefore, annulment of judgment is available on ground of lack of jurisdiction so long as the same should be filed within the prescriptive period.



[NOTE IN REMEDY OF APPEAL IN DEFAULT: there is no need to secure an order of lifting an order of default because filing a notice of appeal is considered as a post judgment remedy. The remedial measures are available to a party in default if the order declaring him in default is not a patent nullity or void, because if the order declaring him in default is a clear and patent nullity, his available remedy is certiorari under Rule 65]. 181. What about motions for summary judgment or judgment on the pleading, are these remedies available on the part of the plaintiff if defendant failed to file answer? Ans. No. filing of motions for summary judgment or judgment on the pleadingare not proper. The reason is obvious. For these remedies to apply, it presupposes that an answer is filed. For summary judgment to apply there must exists a genuine issue (Narra Integrated Corporation vs. CA, 344 SCRA 781 cited in Wood Technology Corporation vs. Equitable Banking Corporation, 451 SCRA 724). Judgment on the pleadings is proper when an answer fails to tender an issue, or otherwise admits the material allegations of the adverse party’s pleading (Municipality of Tiwi vs. Betito, 624 SCRA 623).



182. Are the remedies of motion to set aside order of default, motion for new trial, and petition for relief from judgment alternative or cumulative? Ans. The said remedies are not alternative or cumulative. The remedies are mutually exclusive. This is to compel defendants to remedy their default at the earliest possible opportunity. Depending on when the default was discovered and whether a default judgment was already rendered, a defendant declared in default may avail of only one of the three (3) remedies. Thus, if a defendant discovers his or her default before the trial court renders judgment, he or she shall file a motion to set aside order of default. If this motion to set aside order of default is denied, the defendant declared in default cannot await the rendition of judgment, and he or she cannot file a motion for new trial before the judgment becomes final and executory, or a petition for relief from judgment after the judgment becomes final and executor (Lui Enterprises vs. Zuellig Pharma Corporation, et al., March 07, 2014).



183. What is the remedy of the defendant if his default declaration is improper? Ans. Petition for certiorari under Rule 65 to declare the nullity of judgment by default is also available if the trial court improperly declared a party in default, or even if the trial court properly declared a party in default, if grave abuse of discretion attended such declaration (Guanzon vs. Arradaza, G.R. No. 155392, December 6, 2006, 510 SCRA 309 citing Crisologo vs. Globe Telecom, Inc., 478 SCRA 433).



184. When to file motion to lift order of default and what are the compliable requirements in filing a motion to lift order of default? Ans. The defendant in default may, at any time after discovery thereof and before judgment, file a motion under oath to set aside the order of default on the ground that his failure to answer was due to fraud, accident, mistake or excusable negligence, and that he has a meritorious defense (See Section 3, Rule 9, 1997 Civil Procedure). In short, the motion must be under oath, and must contain an allegation that the defendant’s failure to file his answer was due to fraud, accident, mistake, or excusable negligence.



185. After the defendant is decreed declaring in default, is plaintiff duty bound to prove his cause of action by preponderance of evidence in the course of presenting evidence ex-parte? Ans. Yes, because the plaintiff is still required to adduce evidence to support his allegation. Any advantage that plaintiff gained from the ex parte presentation of evidence does not lower the degree of proof required - proof with preponderance of evidence. A declaration of default is not an admission of the truth or the validity of the plaintiff's claim (Macondray & Co. vs. Eustaquio, 64 Phil. 446), and once the defendant is declared in default the plaintiff is not automatically entitled to the relief prayed for (Luxuria Homes and/or Posadas vs. CA, 302 SCRA 315). The party making allegations has the burden of proving them by preponderance of evidence; that he must rely on the strength of his own evidence. This principally holds true, especially when the defendant has no opportunity to present evidence because of default order. The extent of the relief that may be granted can only be as much as has been alleged and proved with preponderance of evidence required under Section 1 of Rule 133 of the Rules of Court (Gajudo vs. Traders Royal Bank, 485 SCRA 108).



186. TRUE OR FALSE: Default judgment cannot include an award not prayed for in the complaint. Ans. TRUE. A judgment in default proceeding cannot include an award not prayed for in the complaint, even if proven ex parte, because the trial court is not allowed by the Rules to receive evidence that tends to show a relief not sought or specified in the pleadings and the plaintiff cannot be granted an award greater than or different in kind from that specified in the complaint (Vlason Enterprises Corporation vs. CA, July 6, 1999, 310 SCRA 26citing



Javelona vs. Yulo, 31 Phil. 388, 391-39; Molina vs. De la Riva, 6 Phil. 12; and Lim Toco vs. Go Fay, 80 Phil. 166). This case should be distinguished from that of defendants, who filed an answer but were absent during trial. In that case, they can be held liable for an amount greater than or different from that srcinally prayed for, provided that the award is warranted by the proven facts. This rule is premised on the theory that the adverse party failed to object to evidence relating to an issue not raised in the pleadings (Vlason Enterprises Corporation vs. CA, July 6, 1999).



187. When is intervention fileable? Is this available in ejectment cases? Ans. As a rule, intervention is allowed at any time before rendition of judgment by the trial court. After the lapse of this period, it will not be warranted anymore because intervention is not an independent action but is ancillary and supplemental to an existing litigation (Manalo vs. CA, 419 Phil. 215). The permissive tenor of the provision on intervention shows the intention of the Rules to give to the court the full measure of discretion in permitting or disallowing the same (Yau vs. Manila Banking Corporation, 433 Phil. 701). In ejectment cases, if the party’s intervention would not result in a complete adjudication of her rights, as the issue she raised is mainly that of ownership, claiming that the property in dispute was registered and titled in the name of plaintiff through the use of fraud, intervention will not prosper. This issue or factor is considered by the court in determining whether or not to allow intervention. The factors that should be reckoned are whether intervention will unduly delay or prejudice the adjudication of the rights of the srcinal parties and whether the intervenor’s rights may be fu lly protected in a separate proceeding (Salandanan vs. Mendez, 581 SCRA 182).



If the sole issue in the intervention is claiming ownership only without claiming possession, such issue cannot even be properly threshed out in an action for ejectment, as Section 18, Rule 70 provides that the judgment rendered in an action for forcible entry or detainer shall be conclusive with respect to the possession only and shall in no wise bind the title or affect the ownership of the land or building. It does not even matter if the party’s title to the property is questionable (Salandanan vs. Mendez, 581 SCRA 192).



188. Is pre-trial mandatory in civil cases? If yes, enumerate the matters that the trial court should consider in the conduct of pre-trial. Yes, the conduct of pre-trial is mandatory in ordinary civil cases, and the trial court shall consider the following matters, viz: 



The possibility of an amicable settlement or of a submission to alternative modes of dispute resolution;







The simplification of the issues;







The necessity or desirability of amendments to the pleadings;







The possibility of obtaining stipulations or admissions of facts and of documents to avoid unnecessary proof;







The limitations of the number of witnesses;







The advisability of a preliminary reference of issues to a commissioner;















The propriety of rendering judgment on the pleadings, or summary judgment, or of dismissing the action should a valid ground therefore be found to exist; The advisability or necessity of suspending the proceedings; and such other matters as may aid in the prompt disposition of the action (Section 2, Rule 18, 1997 Civil Procedure).



189. Enumerate the contents of a Rule’s compliant pre-trial briefs. Ans. The following are: 



a statement of their willingness to enter into amicable settlement or alternative modes of dispute resolution, indicating the desired terms thereof;







a summary of admitted facts and proposed stipulations of facts;







the issues to be tried or resolved;







the documents or exhibits to be presented, stating the purpose thereof;











a manifestation of their having availed or their intention to avail themselves of discovery procedure or referral to commissioners; and the number and names of the witnesses, and the substance of their respective testimonies (Section 5, Rule 18, 1997 Civil Procedure).



190. Discuss the concept and principles of pre-trial. Ans. Pre-trial is part of the hearing. Hearing includes the pre-trial stage. It does not preclude pre-trial (Trocio vs. Labayo, 53 SCRA 97). Pre-trial in civil actions is mandatory (Development Bank of the Philippines vs. CA, 169 SCRA 409). It is a procedural device intended to clarify and limit the basic issues between the parties and to take the trial of cases out of the realm of surprise and maneuvering (Interlining Corporation vs. Philippine Trust Company, 428 Phil. 584and Permanent Concrete Products, Inc. vs. Teodoro, 135 Phil. 364cited in LCK Industries Inc. vs. Planters Development Bank, November 23, 2007). It is a tool to assist the trial court in the orderly and expeditious conduct of trials (Pioneer Insurance and Surety Corp. vs. Hontanosas, 78 SCRA 447citing Rice and Corn Administration vs. Ong Ante, 11 SCRA 636, cited in Young vs. CA, 204 SCRA 584). It is a



procedural device intended to clarify and limit the basic issues between the parties. It thus paves the way for a less cluttered trial and resolution of the case. Its main objective is to simplify, abbreviate and expedite the trial, or totally dispense with it (Interlining Corporation vs. Philippine Trust Company, 378 SCRA 521,citing the cases of Abubakar vs. Abubakar, 317 SCRA 264; Tinio vs. Manzano, 307 SCRA 460; Son vs. Son, 251 SCRA 556) . Its purpose is to obviate the element of surprise (Co vs. CA, 353 Phil. 305 cited in LCK . Industries Inc. vs. Planters Development Bank, 538 SCRA 634) The reason for making pre-trial mandatory is that pre-trial conferences bring the parties together, thus making possible an amicable settlement or doing away with at least the non-essentials of a case from the beginning (Pioneer Insurance and Surety Corp. vs. Hontanosas, 78 SCRA 447 citing Borja vs. Roxas, 73 Phil. 647, cited in Young vs. CA, December 4, 1991). It is primarily intended to make certain that all issues necessary to the disposition of a case are properly raised (LCK Industries Inc. vs. Planters Development Bank, 538 SCRA 634), and the courts to make full use of the pre-trial proceedings primarily so that all issues necessary to the early disposition of a case can be properly determined and to explore all avenues towards a compromise or settlement of the case (Martinez vs. Judge De La Merced, 174 SCRA 182). The purpose of entering into a stipulation of facts is to expedite trial and to relieve the parties and the court as well of the costs of proving facts which will not be disputed on trial and the truth of which can be ascertained by reasonable inquiry. Its main objective is to simplify, abbreviate and expedite the trial, or totally dispense with it (Interlining Corporation vs. Philippine Trust Company, 428 Phil. 584 cited in LCK Industries Inc. vs. Planters Development Bank, November 23, 2007). So, to obviate the element of surprise, parties are expected to disclose at the pre-trial conference all issues of law and fact they intend to raise at the trial (Caltex (Philippines), Inc. vs. CA, August 10, 1992 cited in LCK Industries Inc. vs. Planters Development Bank, 538 SCRA 634). The parties are bound to honor the stipulations they made during the pre-trial (Interlining Corporation vs. Philippine Trust Company, March 6, 2002), and also bound by the representations and statements in their respective pre-trial briefs (Item A.2 (f), A.M. No. 03-10-09-SC, Guidelines to be Observed by Trial Court Judges and Clerk of Courts in the Conduct of Pre-Trial and Use of Deposition-Discovery Measures). According to Philippine Pryce Assurance Corporation vs. CA, 230 SCRA 164 , the pretrial is mandatory in any action, the main objective being to simplify, abbreviate and expedite trial, if not to fully dispense with it. Hence, consistent with its mandatory character the Rules oblige not only the lawyers but the parties as well to appear for this purpose before the court.



191. What are the effects if counsel and/or party fails to file pre-trial brief? Ans. The lawyer’s failure to file brief for his clien t certainly constitutes inexcusable and fatal negligence on the part of the lawyer (Ballesteros, Sr. vs. Atty. Apiag, A.C. No. 5760), and a ground for dismissal of the case (Spouses Soriano vs. Atty. Reyes, A.C. No. 4676). For this reason, respondent’s failure to submit the pre-trial brief to the court within the given period



constitutes negligence which entails disciplinary action. Not only is it a dereliction of duty to his client but to the court as well (Spouses Soriano vs. Atty. Reyes, A.C. No. 4676). An attorney is bound to protect his client’s interest to the best of his ability and with utmost diligence. A failure to file brief for his client certainly constitutes inexcusable negligence on his part. The respondent has indeed committed a serious lapse in the duty owed by him to his client as well as to the court not to delay litigation and to aid in the



speedy administration of justice (Galen vs. Atty. Paguirigan, 428 Phil. 590 citing Tan vs. Lapak, 350 SCRA 74, cited in Ballesteros, Sr. vs. Atty. Apiag, 471 SCRA 111). But if the pre-trial brief was filed to the court and service to the adverse party through registered mail and the same were not received by the court and the adverse party at least three days prior to the scheduled pre-trial, the non-receipt of the court and the adverse party copy of their pre-trial brief was considered as beyond the control of the one who served the same via registered mail, and the trial court has the discretion to lift the order of dismissal after giving credence to the party movant’s explanation (Republic vs. Oleta, 530 SCRA 534).



192. Can trial judge actively participate in the conduct of pre-trial? If yes what are the trial court’s duties during the conduct of pre-trial? Ans. In a pre-trial, the judge is not a passive arbiter; he is an active participant who constantly seeks avenues through which trial can be expedited, simplified or even avoided by a resort to alternative modes of dispute resolution (Tiu vs. Middleton, 310 SCRA 580). As regards contents of pre-trial brief, the trial court has the power to motu proprio dismiss the case (complaint or counter-claim) for failure of a party to address and discuss with sincerity and candor and in entire good faith his offer or counter offer for the purpose of entering into an amicable settlement, and failure to state the tenor or character of the testimony of the witnesses. However, an order of dismissal may be a subject of legal inquiry by the aggrieved party. If a party fails to comply, the court can motu proprio dismiss the case on two grounds: (1) failure to comply with the rules of court; and (2) failure to comply with the order of the court.



193. Is there a need to conduct second or another set of pre-trial after the complaint is amended? What about if the parties agreed to another set of pre-trial? Ans. There is no need to have another pre-trial if there had already been a pre-trial conducted prior to the filing of an amended complaint as the conduct of another one would be impractical, useless and time-consuming to call another pre-trial (Pioneer Insurance and Surety Corp. vs. Hontanosas, 78 SCRA 447).



When the issues had been joined and when the court itself had been satisfied that a hearing on the merits is the next step to conduct after the pre-trial, and the parties had previously agreed to disagree to another pre-trial, there is no need to conduct another one as it will serve no purpose for the court to call again for another pre-trial. It would be impractical, useless and time-consuming (Pioneer Insurance and Surety Corp. vs. Hontanosas). If the court sets the case for second pre-trial despite the parties’ disagreement, action for second pre-trial setting is tantamount to action without authority, and if, let say defendant failed or did not appear on the said second pre-trial, plaintiff can not be allowed to present evidence ex-parte because second pre-trial is not mandatory (Viron Transportation Co., Inc., 400 SCRA 570). Same is true if parties agreed to have second set of pre-trial after the first, because conduct of second pre-trial is impractical, useless and time-consuming, thus, not mandatory. Therefore, if defendant fails to appear during the second pre-trial, plaintiff is not entitled to present evidence ex-parte.



Yes. Parties and lawyers appearance during pre-trial conference is mandatory, their presence cannot be excused, :  



a valid excuse; and appearance of a representative on behalf of a party who is fully authorized in writing to enter into an amicable settlement, to submit to alternative modes of dispute resolution, and to enter into stipulations or admissions of facts and documents .



The non-appearance of a party and counsel may be excused if: (1) a valid cause is shown; or (2) there is an appearance of a representative on behalf of a party fully authorized in writing to enter into an amicable settlement, to submit to alternative modes of dispute resolution, and to enter into stipulations or admissions of facts and of documents. What constitutes a valid cause is subject to the court's sound discretion and the exercise of such discretion shall not be disturbed except in cases of clear and manifest abuse (Ultra Mar Aqua Resource, Inc. vs. Ferminda Construction Services, G.R. No. 191353). The case of Development Bank of the Philippines vs. CA, 1989 case, the High Court made to emphasize that “xxx in those instances where a party may not himself be present at the pre-trial, and another person substitutes for him, or his lawyer undertakes to appear not only as an attorney but in substitution of the client’s pe rson, it is imperative for that representative of the lawyer to have “special autho rity to make such substantive agreements as only the client otherwise has capacity to make. That special authority should ordinarily be in writing or at the very least be “duly established by evidence other than the self -serving assertion of counsel (or the proclaimed representative) himself. Without the special authority, the lawyer or representative cannot be deemed capacitated to appear in place of the party; hence, it will be considered that the latter has failed to put in an appearance at all, and he may therefore “be non-suited or considered as in default, notwithstanding his lawyer’s or delegate’s presence.”



195. Discuss the concept of pre-trial order. Ans. A pre-trial order is not meant to be a detailed catalogue of each and every issue that is to be or may be taken up during the trial. Issues that are impliedly included therein or may be inferable therefrom by necessary implication are as much integral parts of the pre-trial order as those that are expressly stipulated (Velasco vs. Apostol, 173 SCRA 228 cited in LCK Industries Inc. vs. Planters Development Bank, November 23, 2007) . The provision in the Pre-trial Order shall control the subsequent course of action (Tiu vs. Middleton, 310 SCRA 580). Modifying a pre-trial order during the trial or, worse, when the defendant is about to present witnesses will indubitably result in manifest injustice. This is not the intention of the Rules (Tiu vs. Middleton, 310 SCRA 580).



196. Is conduct of pre-trial necessary after the declaration of default is lifted? Ans. No need. If after a defendant is declared in default and the declaration of default is lifted during proceedings for ex-parte presentation of evidence, there is no need to revert the action to the pre-trial stage. It is no longer mandatory. The correct course would be to proceed with the trial and allow the defendant to cross examine the plaintiff’s witness and thereafter allow to present defendant’s evidence (Development Bank of the Philippines vs. CA, January 26, 1989; Young vs. CA, December 4, 1991). The same is true if the order allowing plaintiff to present evidence ex-parte on ground of defendant’s failure to appear during pre -trial is ordered lifted, recalled or reconsidered, there is no need to revert the action to the pre-trial stage. In short, the remedy on the part of the court is to set the case for hearing on the merits with due notice to the parties.



197. In 2004, Natalie, a resident of Makati City was found guilty by the trial court for violating the Anti-Bouncing Checks Law (BP 22) with an imposed penalty of fine of P200,000.00 with civil liability to pay Revivee P1,000,000.00. The appellate court affirmed in toto Natalie’s conviction. Up to (or until) now, the civil aspect is not yet executed. Revivee, a resident of Naga City, seeks your remedial law expertise as she wants now to satisfy her P1,000,000.00 civil aspect award. Can the civil aspect still be executed? Ans. It depends. Yes, if the reglementary period within which to execute the judgment has not yet prescribed. The same is executable as a matter of right by mere motion within five (5) years from the date of the finality of the judgment, or if not executed by mere motion, through a



separate action for revival of judgment which is fileable within ten (10) years from the date of the finality of the judgment. Otherwise, cannot. A final and executory judgment or order may be executed as a matter of right by mere motion within five (5) years from the date of its entry. After the lapse of such time, and before it is barred by the statute of limitations, a judgment may be enforced by action. The revived judgment may also be enforced by motion within five (5) years from the date of its entry and thereafter by action before it is barred by the statute of limitations (Section 6, Rule 39). The action must be brought within ten (10) years from the time the right of action accrues (Article 1144 (3), Civil Code).



Villena vs. German Management and Services, 627 SCRA 425 , emphasized that an action for revival of judgment is governed by Article 1144 (3) of the Civil Code and Section 6, Rule 39 of the Rules of Court, and that judgment must be enforced by the institution of a complaint in a regular court within ten (10) years from the time the judgment becomes final. As to the question where to file, if it is by mere motion, whether the case is brought on appeal or not, the same shall be filed with the trial court that rendered the decision sought to be executed. If it is by action, the venue of the action for revival of judgment shall be at the place of residence of the plaintiff or at the defendant’s place of residence, at the option of the plaintiff, because revival of judgment is a personal action (Infante vs. Aran Builders, Inc., 531 SCRA 123). On matter of jurisdiction as to the question where to file whether with the MTC or RTC, if it is by or through separate action, the action for revival of judgment shall be filed with the trial court that rendered the judgment. If it is revived and affirmed in toto if the case is brought on appeal, the motion for execution shall also be filed with the trial court upon finality of the judgment. 198. Defendee’s motion to dismiss ejectment complaint on ground that the element of tolerance is wanting was denied by the trial court. The case was decided after filing his verified answer and submission of the position papers. Plaintiff prevailed. On appeal, the RTC affirmed in toto the MTC decision. Not satisfied, Defendeesought CA’s reviewing power under Rule 42 of the Rules of Court, and the CA affirmed in toto the RTC ruling. The CA decision attained finality. Within ten (10) years from the finality of the CA’s decision, Defendee petitioned to annul the judgment with the RTC invoking want jurisdiction grounded on tolerance issue. Will his petition prosper? Ans. No. Defendee's petition must fail. He is not correct. A remedy of annulment of judgment under Rule 47 of the Rules of Court is no longer available.



A remedy of annulment of judgment under Rule 47 of the Rules of Court is available only to decisions rendered by the RTC in the exercise of its srcinal jurisdiction, or decision rendered by the CA in the exercise of its srcinal jurisdiction, both grounded on extrinsic fraud or lack of jurisdiction. A decision rendered by the CA via Rule 42 cannot be reviewed by the RTC, the latter being inferior of the former. A decision rendered by the MTC which was affirmed by the RTC on appeal and eventually reviewed and affirmed by the CA via Rule 42 is no longer a decision rendered in the exercise of its srcinal jurisdiction. Lastly, it will violate the principle of immutability of judgment. Therefore, the filing a petition for annulment of judgment is not proper.



CRIMINAL PROCEDURE 199. Enumerate the differences and similarities, if any, between discharge of an accused to be a state witness under Witness Protection and Security Benefit Program under RA 6981 and discharge of an accused to be a state witness under the Rules on Criminal Procedure. Ans.: The discharge of an accused to be a State witness under RA 6981 is distinct and separate from the discharge of an accused to be a State witness under Section 17, Rule 119 of the Revised Rules on Criminal Procedure. The discharge of an accused to be a state witness under RA 6981 is only one of the modes for a participant in the commission of a crime to be a state witness. The discharge of an accused under Section 17, Rule 119, of the Revised Rules on Criminal Procedure is another mode of discharge (Yu vs. Presiding Judge, RTC, Br. 18, Tagaytay City, June 30, 2006) . In the first, the immunity provided is granted by the DOJ, while in the second the immunity is granted by the court. The discharge of an accused under the Rules of Court contemplates a situation where the information has been filed and the accused had been arraigned and the case is undergoing trial. The discharge of an accused under the Rules of Court may be ordered upon motion of the prosecution before resting its case, that is, at any stage of the proceedings, from the filing of the information to the time the defense starts to offer any evidence, whereas, the discharge of a witness under Republic Act No. 6981, the only requirement is compliance with the requirement of Section 14, Rule 110 of the Revised Rules of Criminal Procedure, that is by amending the information to exclude the name of the accused sought to be discharged. The requirement of Section 17, Rule 119 of the Revised Rules on Criminal Procedure in the discharge of state witness under RA 6981 is NOT required. Under RA 6981 provides that any person who has witnessed or has knowledge or information on the commission of a crime and has testified or is testifying or about to testify before any judicial or quasi-judicial body, or before any investigating authority, may be admitted into the Program provided that:







 







the offense in which his testimony will be used is a grave felony as defined under the Revised Penal Code, or its equivalent under special laws; his testimony can be substantially corroborated in its material points; he or any member of his family within the second civil degree of consanguinity or affinity is subjected to threats to his life or bodily injury or there is a likelihood that he will be killed, forced, intimidated, harassed or corrupted to prevent him from testifying, or to testify falsely, or evasively, because or on account of his testimony; and he is not a law enforcement officer, even if he would be testifying against other law enforcement officers. In such a case, only the immediate members of his family may avail themselves of the protection provided for under this Act.



If the DOJ, after examination of said applicant and other relevant facts, is convinced that the requirements of this Act and its implementing rules and regulations have been complied with, it shall admit said applicant to the Program, require said witness to execute a sworn statement detailing his knowledge or information on the commission of the crime, and thereafter issue the proper certification. For purposes of this Act, any such person admitted to the Program shall be known as the Witness. A State Witness under RA 6981 is: any person who has participated in the commission of a crime and desires to be a witness for the State, can apply and, if qualified as determined in this Act and by the Department, shall be admitted into the Program whenever the following circumstances are present: the offense in which his testimony will be used is a grave felony as defined under the Revised Penal Code or its equivalent under special laws; there is absolute necessity for his testimony; there is no other direct evidence available for the proper prosecution of the offense committed; his testimony can be substantially corroborated on its material points; he does not appear to be most guilty; and he has not at any time been convicted of any crime involving moral turpitude. 























An accused discharged from an information or criminal complaint by the court in order that he may be a State Witness pursuant to Sections 9 and 10 of Rule 119 of the Revised Rules of Court may upon his petition be admitted to the Program if he complies with the other requirements of this Act. Nothing in this Act shall prevent the discharge of an accused, so that he can be used as a State Witness under Rule 119 of the Revised Rules of Court. Section 17, of Rule 119 provides that when two or more persons are jointly charged with the commission of any offense, upon motion of the prosecution before resting its case, the court may direct one or more of the accused to be discharged with their consent so that they may be witnesses for the state when, after requiring the prosecution to present evidence and the sworn statement of each proposed state witness at a hearing in support of the discharge, the court is satisfied that:











 



there is absolute necessity for the testimony of the accused whose discharge is requested; there is no other direct evidence available for the proper prosecution of the offense committed, except the testimony of said accused; the testimony of said accused can be substantially corroborated in its material points; said accused does not appear to be the most guilty; and







said accused has not at any time been convicted of any offense involving moral turpitude. Evidence adduced in support of the discharge shall automatically form part of the trial. If the court denies the motion for discharge of the accused as state witness, his sworn statement shall be inadmissible in evidence.



200. Found by the RTC guilty beyond reasonable doubt of the crime of Kidnapping, Mooples elevated the case on appeal to the Courtof Appeals. Trial court’s ruling was eventually reversed by the Court of Appeals and ordered Mooples ’ acquittal. Can the People/State still assail the ruling of acquittal without violating Mooples ’ constitutionally guaranteed right against double jeopardy?



Ans. No more, because a verdict of acquittal is always final. To do otherwise, Mooples’ right against double jeopardy will be violated , because allowing the People/State to assail Mooples’ verdict of acquittal will violate his constitutionally guaranteed right against double jeopardy. However, if there is a clear case of grave abuse of discretion amounting to lack or excess of jurisdiction on the part of the CA when it ordered Mooples’ acquittal, the remedy of certiorari under Rule 65 is available (See Bathan, Recitals citing People vs. CA, 751 SCRA 67).



EVIDENCE 201. Distinguish res gestae and dying declaration. Ans. The term res gestaehas been defined as those circumstances which are the undesigned incidents of a particular litigated act and which are admissible when illustrative of such act. In a general way, res gestae refers to the circumstances, facts, and declarations that grow out of the main fact and serve to illustrate its character and are so spontaneous and contemporaneous with the main fact as to exclude the idea of deliberation and fabrication. The rule on res gestae encompasses the exclamations and statements made by either the participants, victims, or spectators to a crime immediately before, during, or immediately after the commission of the crime when the circumstances are such that the statements were made as a spontaneousreaction or utterance inspired by the excitement of the



occasion and there was no opportunity for the declarant to deliberate and to fabricate a false statement. A declaration or an utterance is deemed as part of the res gestae and thus admissible in evidence as an exception to the hearsay rule when the following requisites concur, to wit: the principal act, the res gestae, is a startling occurrence; the statements are made before the declarant had time to contrive or devise; and the statements must concern the occurrence in question and its immediately attending circumstances.   



The test of admissibility of evidence as a part of the res gestae is, therefore, whether the act, declaration, or exclamation is so intimately interwoven or connected with the principal fact or event that it characterizes as to be regarded as a part of the transaction itself, and also whether it clearly negatives any premeditation or purpose to manufacture testimony. A dying declaration, although generally inadmissible as evidence due to its hearsay character, may nonetheless be admitted when the following requisites concur, namely: that the declaration must concern the cause and surrounding circumstances of the 







 



declarants that at the death; time the declaration is made, the declarant is under a consciousness of an impending death; that the declarant is competent as a witness; and that the declaration is offered in a criminal case for homicide, murder, or parricide, in which the declarant is a victim.



202. Witness Estao testified that Bolanon (victim) had gone to the residence of Estao (witness), his uncle, to seek help right after being stabbed by Salafranca (accused); that Estao had hurriedly dressed up to bring his nephew to the Philippine General Hospital by taxicab; that on the way to the hospital, Estao had asked Bolanon who had stabbed him, and the latter had told Estao that his assailant had been Salafranca; that at the time of the utterance Bolanon had seemed to be having a hard time breathing, causing Estao to advise him not to talk anymore; and that about ten minutes after his admission at the emergency ward of the hospital, Bolanon had expired and had been pronounced dead. Are the circumstances qualified as both dying declaration and as part of the res gestae? Ans. Because, the statement of the victim an hour before his death and right after the hacking incident bore all the earmarks either of a dying declaration or part of the res gestae (People vs. Salafranca, February 22, 2012, N.B. ponencia of your Chairman: N.B. the facts do not show that the victim told the witness that he was consciousness of an impending death). 203. Haide told to his mother (Lolita) that he had just been shot by the group of Berting. It was uttered by Haide to his mother in the immediate aftermath of the shooting where he was the victim. Can this be considered as part of res gestae?



Ans. Yes. The statement was considered by the High Court as reliable as part of the res gestae for being uttered in spontaneity and only in reaction to the startling occurrence: According to the High Court: the principal act the shooting of Haide was a startling occurrence; his statement to his mother about being shot by the group of Berting was made before Haide had time to contrive or to devise considering that it was uttered immediately after the shooting; and the statement directly concerned the startling occurrence itself and its attending circumstance (that is, the identities of the assailants) (People vs. Villarico, April 4, 2011. N.B: your Chairman’s ponencia. One of your Chairman’s favorite ).  







SPECIAL PROCEEDINGS 204. What rule shall govern the proceedings in Judicial Recognition of Foreign Judgment cases particularly foreign divorce decree? Ans. A Judicial Recognition of Foreign Judgment (or Decree of Absolute Nullity of Marriage) is governed by Rule 108 of the Rules of Court. The purpose of the judicial recognition is to establish a particular fact which is in consonance with Section 3 of Rule 1, Rules of Court provides that “a special proceeding is a remedy by which a party seeks to establish a status, a right, or a particular fact.” Philippine courts have recognized foreign divorce decrees between a Filipino and a foreign citizen if they are successfully proven under the rules of evidence. Since the recognition of a foreign judgment only requires proof of fact of the judgment, it may be made in a special proceeding for cancellation or correction of entries in the civil registry under Rule 108 of the Rules of Court (See Bathan, Recitals citing Fujiki vs. Marinay, G.R. No. 196049, June 26, 2013). In Corpuz vs. Sto. Tomas, G.R. No. 186571, August 11, 2010, 628 SCRA 266,the High Court ruled that the recognition of the foreign divorce decree may be made in a Rule 108 proceeding itself, as the object of special proceedings, because the purpose of which is precisely to establish the status or right of a party or a particular fact, and its office (Rule 108) is creates a remedy to rectify facts of a person’s life which are recorded by the State pursuant to the Civil Register Law or Act No. 3753. These are facts of public consequence such as birth, death or marriage, which the State has an interest in recording (See Bathan, Recitals). 205. Johanna filed a petition to declare her missing husband as dead. Her petition was granted by the trial court. The government being the sole oppositor, it filed with the RTC a notice of appeal and the trial court gave due course to the notice of appeal. Is the trial court correct in giving due course to the notice of appeal? Ans.



It depends. If a missing person is declared as presumed dead pursuant to Article 41 of the Family Code of the Philippines, and the purpose of the petition is to remarry, the post judgment remedy of any person or the State is Certiorari under Rule 65, not appeal. This is because Article 247 of the Family Code provides that judgment of the court on this kind of action shall be immediately final and executory. The act of issuing an order giving due course to the notice of appeal is improper. However, If a missing person is declared as presumed dead or absent pursuant to Rule 107 of the Rules of Court, the post judgment remedy of any person or the State is Appeal, not petition for Certiorari under Rule 65, This is because Rule 109 of the Rules of Court is very explicit that the post judgment remedy is appeal. The purpose of the petition is to settle the estate. Therefore, the act of issuing an order giving due course to the notice of appeal is proper. In Republic vs. Yolanda Cadacio-Granada,G.R. No. 187512, June 13, 2012 , after long nine (9) years, respondent filed petition to declare Cyrus as presumed dead in the RTC of Lipa and was granted. On the issue of whether the remedy of appeal is proper, the High Court ruled that the CA was correct when it ruled that a petition for declaration of presumptive death under Rule 41 of the Family Code is a summary proceeding and therefore, the judgment thereon rendered by the RTC became immediately final and executory upon notice to the parties. Appeal is not the proper remedy but certiorari, because certiorari lies to challenge the decisions, judgments or final orders of trial courts in a summary proceeding for the declaration of presumptive death under the Family Code so long as there is grave abuse of discretion amounting to lack or excess of jurisdiciton. In Republic vs. Bermudez-Lorino, 489 Phil. 761, the right to appeal is not granted to parties because of the express mandate of Article 247 of the Family Code that “In Summary Judicial Proceedings under the Family Code, there is no reglementary period within which to perfect an appeal, precisely because judgments rendered thereunder, by express provision of Article 247 of the Family Code are “immediately final and executory.” Therefore, it was an error, therefore, on the part of the RTC to give due course to the Republic’s appeal and order the transmittal of the entire records of the case to the CA.”



EVIDENCE 206. What is dead man’s statute or survivorship rule? Ans. Parties or assignors of parties to a case, or persons in whose behalf a case is prosecuted, against an executor or administrator or other representative of a deceased person, or against a person of unsound mind, upon a claim or demand against the estate of such deceased person or against such person of unsound mind, cannot testify as to any matter of fact occurring before the death of such deceased person or before such person became of unsound mind (Section 23, Rule 130).



Under the Dead Man's Statute Rule, if one party to the alleged transaction is precluded from testifying by death, insanity, or other mental disabilities, the other party (or surviving party) is not entitled to the undue advantage of giving his own uncontradicted and unexplained account of the transaction (Tan vs. CA, 295 SCRA 247).



207. What are the essential requisites before a dead man’s statute or survivorship rule can be invoked?



Ans. Before this rule can be successfully invoked to bar the introduction of testimonial evidence, it is necessary that: 1. The witness is a party or assignor of a party to case or persons in whose behalf a case in prosecuted. 2. The action is against an executor or administrator or other representative of a deceased person or a person of unsound mind; 3. The subject-matter of the action is a claim or demand against the estate of such deceased person or against person of unsound mind; 4. His testimony refers to any matter of fact of which occurred before the death of such deceased person or before such person became of unsound mind (Sunga-Chan vs. Chua, August 15, 2001).



208. What is the object or purpose of the rule (dead man’s statute)? Ans. The object and purpose of the rule is to guard against the temptation to give false testimony in regard to the transaction in question on the part of the surviving party and further to put the two parties to a suit upon terms of equality in regard to the opportunity of 4 giving testimony. It is designed to close the lips of the party plaintiff when death has closed the lips of the party defendant, in order to remove from the surviving party the temptation to falsehood and the possibility of fictitious claims against the deceased (Goñi vs. CA, September 23, 1986). 209. A mere witness who is not included in the enumeration under Section 23 of Rule 130 prohibited from testifying. Mere witnesses who are not included in the above enumeration are not prohibited from testifying as to a conversation or transaction between the deceased and a third person, if he took no active part therein, because the rule is exclusive and cannot be construed to extend its scope by implication so as to disqualify persons not mentioned therein (Sanson vs. CA, April 22, 2003). 210. Failure to seasonably invoke disqualif ication deemed a waiver.
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under dead man’s statute is



Jones Commentaries on Evidence, Vol 5, p. 4249 cited in Goñi vs. CA, G.R. No. L-27434, September 23, 1986.



The protection under the dead man's statute is effectively waived when the adverse party’s counsel cross-examines the witness on matters occurring during the deceased's 5 lifetime. This is true also if the party fails to timely challenge the order denying the motion to disqualify the witness under dead man’s statute and allow the trial ensued and the witness was crossed examined, because failure to appeal from the order allowing the witness testify is deemed a waiver of his/her right to invoke the dead man's statute (Santos vs. Santos, October 2, 2001). 211. A declaration against interest is the best evidence which affords the greatest certainty of the facts in dispute. This is one of the recognized exceptions to the hearsay rule.



A statement may be admissible when it complies with the following requisites, to wit: (1) that the declarant is dead or unable to testify; (2) that it relates to a fact against the interest of the declarant; (3) that at the time he made said declaration the declarant was aware that the same was contrary to his aforesaid interest; and (4) that the declarant had no motive to falsify and believed such declaration to be true (People vs. Bernal, June 19, 1997). In People vs. Bernal, June 19, 1997, the testimony of prosecution witness Enriquez testifying on the fact that his friend Openda (the victim and the missing person in the kidnapping case) confided to him that Openda, Jr. and Bernal’s wife were having an affair, and that one time said Bernal’s wife even gave money to Openda which they used to pay for a motel room; and that Openda advised Bernal’s wife not to do it again b ecause she was a married woman was held by the High Court that said Openda’s declaration is admissible in evidence to prove that the wife’s infidelity was ample reason as motive for Bernal to contemplate revenge. Openda’s revelation to Enriquez regarding his illicit rel ationship with Bernal’s wife is admissible in ev idence, pursuant to Section 38, Rule 130 of the Revised Rules on Evidence, because Openda having been missing since his abduction cannot be called upon to testify. His confession to Enriquez, definitely a declaration against his own interest, since his affair with Bernal’s wife was a crime, is admissible in e vidence because no sane person will be presumed to tell a falsehood to his own detriment. Here, Openda’s declaration against interest is admissible because the (1) the declarant is unable to testify; (2) it relates to a fact against the interest of the declarant; (3) that at the time he made said declaration the declarant was aware that the same was contrary to his aforesaid interest; and (4) that the declarant had no motive to falsify and believed such declaration to be true.
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Goñi vs. CA, 144 SCRA 222 cited in Santos vs. Santos, G.R. No. 133895, October 2, 2001.



DECLARATION AGAINST INTEREST VS. ADMISSION AGAINST INTEREST Declarations against interest are those made by a person who is neither a party nor in privity with a party to the suit. These are secondary evidence and constitute an exception to the hearsay rule. They are admissible only when the declarant is unavailable as a witness(Unchuan vs. Lozada, 585 SCRA 421). Otherwise stated, a declaration against interest is not admissible if the declarant is available to testify as a witness (Lichauco vs. Atlantic, Gulf & Pacific Co., 84 Phil. 330) . 212.



Admissions against interest are those made by a party to a litigation or by one in privity with or identified in legal interest with such party, and are admissible whether or not the declarant is available as a witness(Unchuan vs. Lozada, supra). Thus, a man’s acts, conduct, and declaration, wherever made, if voluntary, are admissible against him, for the reason that it is fair to presume that they correspond with the truth, and it is his fault if they do not(Unchuan vs. Lozada, 585 SCRA 421) .



213. When is evidence considered hearsay? Evidence is hearsaywhen its probative force depends, in whole or in part, on the competency and credibility of some persons other than the witness by whom it is sought to be produced. There are three reasons for excluding hearsay evidence: (1) absence of cross-examination; (2) absence of demeanor evidence; and (3) absence of oath (Estrada vs. Desierto, 356 SCRA 108, at 128) So, if the one that executed a sworn statement did not appear in court to affirm her averments therein, such affidavit is merely hearsay evidence because its maker did not take the witness stand (See Unchuan vs. Lozada).



214. OFFER OF EVIDENCE/FORMAL OFFER.



The court shall consider no evidence which has not been formally offered. The purpose for which the evidence is offered must be specified. If the evidence is not formally offered, it has no probative value and must be excluded by the court (Spouses Ong vs. CA, 361 Phil. 338). Documentary and object evidence shall be offered after the presentation of a party's testimonial evidence. Such offer shall be done orally unless allowed by the court to be done in writing. It requires that such offer shall be done orally unless allowed by the Court to be done in writing (Heirs of Pasag vs. Spouses Parocha, April 27, 2007).



215. Reason for necessity of formal offer of documentary and/or object evidence. The Rules of Court provides that "the court shall consider no evidence which has not been formally offered." A formal offer is necessary because judges are mandated to rest their findings facts their is judgment only thethe evidence offered by the parties at the of trial. Its and function to enable theand trialstrictly judge upon to know purpose or purposes for which the proponent is presenting the evidence. On the other hand, this allows opposing parties to examine the evidence and object to its admissibility (See Pasag). The rule on formal offer of evidence is intertwined with the constitutional guarantee of due process. Parties must be given the opportunity to review the evidence submitted against them and take the necessary actions to secure their case(See Republic vs. Gimenez, January 11, 2016). In Constantino vs. CA, 264 SCRA 59, it was held that the formal offer of one's evidence is deemed waived after failing to submit it within a considerable period of time. It explained that the court cannot admit an offer of evidence made after a lapse of three (3) months because to do so would "condone an inexcusable laxity if not non-compliance with a court order which, in effect, would encourage needless delays and derail the speedy administration of justice." If a party, despite several extensions of time to make their formal offer failed to comply with his commitment to file his formal offer of evidence and allowed almost five (5) months to lapse before finally submitting it, the trial court is justified to consider that party had waived their right to make a formal offer of documentary or object evidence. The failure of the petitioners to comply with the rule on admissibility of evidence is anathema to the efficient, effective, and expeditious dispensation of justice (Heirs of Pasag vs. Spouses Parocha, April 27, 2007).



216. Evidence not offered is excluded in the determination of “EXCEPTION”



the case,



The application of the rule that evidence not offered is excluded in the determination of the case was relaxed in the cases ofPeople vs. Napat-a (179 SCRA 403 [1989] citing People vs. Mate (103 SCRA 484 [1981]), and allowed the evidence not formally offered to be admitted and considered by the trial court, because first, the same were duly identified by testimony duly recorded and, second, the same were incorporated in the records of the case. It is clear that Vda. de Oñate vs. CA, G.R. No. 116149, November 23, 1995 , is merely an exception to the general rule. Being an exception, it may be applied only when there is strict compliance with the requisites mentioned therein; otherwise, the general rule in Section 34 of Rule 132 of the Rules of Court should prevail.



217. Distinguish res gestae from dying declaration. Ans. The term res gestae has been defined as those circumstances which are the undesigned incidents of a particular litigated act and which are admissible when illustrative of such act. In a general way, res gestae refers to the circumstances, facts, and declarations that grow out of the main fact and serve to illustrate its character and are so spontaneous and contemporaneous with the main fact as to exclude the idea of deliberation and fabrication. The rule on res gestae encompasses the exclamations and statements made by either the participants, victims, or spectators to a crime immediately before, during, or immediately after the commission of the crime when the circumstances are such that the statements were made as a spontaneous reaction or utterance inspired by the excitement of the occasion and there was no opportunity for the declarant to deliberate and to fabricate a false statement. A declaration or an utterance is deemed as part of the res gestae and thus admissible in evidence as an exception to the hearsay rule when the following requisites concur, to wit: (a) the principal act, the res gestae, is a startling occurrence; (b) the statements are made before the declarant had time to contrive or devise; and (c) the statements must concern the occurrence in question and its immediately attending circumstances. The test of admissibility of evidence as a part of the res gestae is, therefore, whether the act, declaration, or exclamation is so intimately interwoven or connected with the principal fact or event that it characterizes as to be regarded as a part of the transaction itself, and also whether it clearly negatives any premeditation or purpose to manufacture testimony. A dying declaration, although generally inadmissible as evidence due to its hearsay character, may nonetheless be admitted when the following requisites concur, namely: (a) that the declaration must concern the cause and surrounding circumstances of the declarants death; (b) that at the time the declaration is made, the declarant is under a consciousness of an impending death; (c) that the declarant is competent as a witness; and (d) that the declaration is offered in a criminal case for homicide, murder, or parricide, in which the declarant is a victim.



218. (your chairman’s favorite) The testimony of the witness that Bolanon (victim) had gone to the residence of Estao (witness), his uncle, to seek help right after being stabbed by Salafranca (accused); that Estao had hurriedly dressed up to bring his nephew to the Philippine General Hospital by taxicab; that on the way to the hospital, Estao had asked Bolanon who had stabbed him, and the latter had told Estao that his assailant had been Salafranca; that at the time of the utterance Bolanon had seemed to be having a hard time breathing, causing Estao to advise him not to talk anymore; and that about ten minutes after his admission at the emergency ward of the hospital, Bolanon had expired and had been pronounced dead. Such circumstances qualified the utterance of Bolanon as both a dying declaration and as part of the res gestae.



WHY BOTH RES GESTAE AND DYING DECLARATION? Because, the statement of the victim an hour before his death and right after the hacking incident bore all the earmarks either of a dying declaration or part of the res gestae (People vs. Salafranca, February 22, 2012).



219. In People vs. Villarico, April 4, 2011, the statement of Haide to his mother (Lolita) that he had just been shot by the group of Berting uttered in the immediate aftermath of the shooting where he was the victim was a true part of the res gestae. It was considered by the High Court as reliable as part of the res gestae for being uttered in spontaneity and only in reaction to the startling occurrence: First, the principal act the shooting of Haide was a startling occurrence. Second, his statement to his mother about being shot by the group of Berting was made before Haide had time to contrive or to devise considering that it was uttered immediately after the shooting. And, third, the statement directly concerned the startling occurrence itself and its attending circumstance (that is, the identities of the assailants).



220. Where to file certiorari petition under Rule 65 to challenge an interlocutory order issued by the RTC in criminal cases for violation of RA 3019 involving public officials with SG 26? Ans. With the Sandiganbayan. The Sandiganbayan has exclusive appellate jurisdiction over resolutions issued by RTCs in the exercise of their own srcinal jurisdiction or of their appellate jurisdiction. Recognizing the amendments made to PD No. 1606 by RA No. 7975, expanding the Sandiganbayan’s jurisdiction to include petitions for mandamus, prohibition, certiorari, habeas corpus , injunction, and other ancillary writs and processes in aid of its appellate jurisdiction, it is the Sandiganbayan not the CA that has jurisdiction over the petition for certiorari (Magno vs. People, G.R. No. 171542, April 6, 2011).



221. Is Neypes “fresh period rulealso applies to appeals under Rules 42, 43 and 45? Ans. No. It only applies to appeals under Rules 40 and 41. Neypes elucidates that the “ fresh period rule” applies to appeals under Rule 40 (appeals from the Municipal Trial Courts to the RTC) and Rule 41 (appeals from the RTCs to the CA or this Court); Rule 42 (appeals from the RTCs to the CA) ; Rule 43 (appeals from quasijudicial agencies to the CA); and Rule 45 (appeals by certiorari to this Court). A scrutiny of the said rules, however, reveals that the “ fresh period rule” enunciated in Neypes need NOT apply to Rules 42, 43 and 45 as there is no interruption in the 15- day reglementary period to appeal. It is explicit in Rules 42, 43 and 45 that the appellant or petitioner is accorded a fresh period of 15 days from the notice of the decision, award,



judgment, final order or resolution or of the denial of petitioner’s motion for new trial or reconsideration filed (Rodriguez vs. People, G.R. No. 192799, October 24, 2012) .



This is applicable in civil and in criminal cases (Rodriguez vs. People, supra).



222.



Is Neypes “fresh period rule”also applies to administrative cases?



Ans. It depends. In Panolino vs. Tajala, G.R. No. 183616, June 29, 2010, it involved DENR case. It was held that if the motion for reconsideration is granted and the decision is reversed by the administrative agency or body, Neypes rule is applicable/available. The adverse party has a fresh 15-day period to perfect his appeal. However, if the motion for reconsideration is denied, the movant shall perfect his appeal during the remainder of the period of appeal, reckoned from receipt of the resolution of denial.



If the Good Luck…. Praise the Lord…
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