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Bars to Matrimonial Remedies



Introduction ‘Bars to matrimonial remedies’ is a particular aspect of fault theory of divorce. This theory establishes the dichotomy of guilt or innocence. Even when the respondent is guilty of a matrimonial offence, the petitioner will not be granted divorce if it is established that he is not an innocent party or on his he had done something disentitling from the remedies. Thus, the burden of proof is on the petitioner. There are mainly eight bars to matrimonial remedies. They are as follows: 1. Doctrine of strict proof 2. Taking advantage of one’s own wrong or disability 3. Accessory 4. Connivance 5. Condonation 6. Collusion 7. Delay 8. Any other legal ground



A decree passed in disregard of the bars is a nullity.



1



Some of the bars, such



as collusion and delay apply to all matrimonial remedies, whereas some applied to only divorce. Most of these bars are based on the maxim, “one who comes to equity must come with clean hands.” The second, third and fourth bars mentioned above are laid down on basis of this maxim. 1



Anupama v. Bhagwan, (1972) Ori 163
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All these bars are absolute bars under Indian personal laws, unlike in England where there is a distinction between absolute bars and discretionary bars. They



have



been



enacted



in



every



matrimonial



law



except



Muslim



matrimonial law, though not uniformly. The bars almost the same under the Hindi Marriage Act and the Special marriage Act as provided in Section 34. According to section 35 of the Parsi Marriage and Divorce Act and section 12 of the Divorce act, the main bars are the same but under the latter, bars apply only to the matrimonial remedies of divorce.



Doctrine of Strict Proof



(Burden and Standard of Proof)



The doctrine of strict proof is recognized under all the matrimonial laws. Just like in an ordinary civil case proceedings, in matrimonial cases also there are three situations which usually arises – i. The defendant appears in the courts and contents the claim of the plaintiff ii. The defendant, even after the summons, does not appear before the court and the court, therefore, proceeds in his absence. iii. The defendant puts up appearance in the court and admits the claim of



the plaintiff. In a normal civil proceeding, it is only in the first situation that the plaintiff has to establish his case by adducing oral and documentary evidence, as may be necessary and the case will be decided accordingly. However, in a matrimonial proceeding, the petitioner must establish the ground of matrimonial remedies beyond all reasonable doubts in all the three situations. Mukheji J. summed up the position thus:
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“An action for divorce, a civil proceeding without doubt, becomes in a trice a criminal proceeding, all because of the application of the yardstick of proof beyond reasonable doubt, which has in fact been the standard of proof in a criminal case.”



2



No petition can be decreed merely on the basis of admissions of parties. In Hirakali v Avasthy3 , the court refused to recognize a consent decree for judicial separation since it felt it was violative of the requirement of doctrine of strict proof enacted in section 23(1). The Supreme Court in its early cases had expressed the view that the petitioner must prove beyond all reasonable doubts. However, in Dastane v. Dastane,4 it was decided that the standard of proof need not be of beyond all reasonable doubts; guilt may be proved my balance of probabilities.



Taking Advantage of one’s own Wrong or Disability This bar has not been enacted in all Indian personal laws. It has been enacted only in the Hindu Marriage act5. Even though the other statutes don’t mention it, it is submitted it will be included in the residuary clauses which these statutes contain. Under the Hindu Marriage act this bar applies to all matrimonial causes but a petition for annulment of marriage on the grounds of incapacity to give consent. This bar lays down that if the petitioner is, directly or indirectly, responsible for respondent’s wrong, the petition cannot be granted. In the case of Bai Mani v. Jayantilal6 it was decided that the “wrong” should be connected with the guilt of the respondent. The facts of the case are as follows – 2 3 4 5 6



Sachindranath Chatterjee vs Sm. Nilima Chatterjee, AIR 1970 Cal 38 at 43 AIR 1971 All 201 AIR !975 SC 1534 Section 13(1)(a) AIR 1979 Guj 29
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The husband filed a petition for divorce under Section 13(1A) (i), Hindu Marriage Act. Earlier the wife was granted a decree of judicial separation on the ground of husband’s adultery. The husband continued to live in adultery even after the decree. The court held that this amounted to wrong within the meaning of section 23(1) (a). It was submitted that this decision is not correct. For the application of this clause, it is necessary that the petitioner’s wrong or disability should have some connection or co-relationship with respondent’s offence. In the case of Mohal Lal v. Mohanbai7, it is seen that the respondent cannot be allowed to plead that wife’s refusal to live with him was the cause of his second marriage. A petition in a matrimonial cause can be granted only if the petitioner comes to the court with clean hands.8 Some courts have taken the view, that if petitioner has made no effort at a reconciliation it does not amount to wrong.9 The Indian Divorce Act lays down that a petitioner may be refused a decree of divorce if the court finds that he or she has been, during the marriage, guilty of adultery or cruelty towards the respondent or of deserting her or him and of willfully separating from her or him and such conduct has conduced to the adultery of the respondent.10



Accessory This bar is applicable only when petition is filed on the ground of respondent’s adultery under the Hindu Marriage Act,11 the Special Marriage act,12 and the Divorce act.13 In the Parsi Marriage and Divorce Act, section 12 says the following: 7



AIR 1958 Raj 71 Mato v. Sadhu, AIR 1961 Punj 152 9 Sumitra v Govind, AIR 1988 Paj 53 10 Atma Ram v Narbada, AIR !980 Raj 53 11 Section 23(1)(b) 12 Section 34(1)(b) 13 Section 12 8
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“It is a general bar; in any suit for any matrimonial cause the plaintiff has to show that he has not connived at or been accessory to the said act or omission”, constituting the ground for matrimonial relief. Accessory is usually a term used in criminal law. It implies an active participation by the petitioner in the crime of the respondent. ‘Being an accessory’ to the act of the respondent implies a knowing active participation in the act, and if such a participation is established, the petitioner cannot get a decree of divorce or judicial separation even if he has been able to prove respondent’s guilt beyond all reasonable doubts. Till date, there hasn’t been an Indian case where this bar had to be applied.



Connivance As provided in the Hindu Marriage Act,14 the Special Marriage act,15 and the Divorce act,16 connivance is a bar to the matrimonial offence of adultery alone. But in the Parsi Marriage and Divorce Act, connivance is a general bar.17 Connivance is derived from the word “connive” which means “to wink at.” Accessory and connivance are of the same quality but in the former there is an active participation by the petitioner whereas in the latter, there is corrupt intention but not active participation. Consent, either expressed or implied, is necessary to constitute connivance. In K.J. v K18, it was said that when a spouse by voluntary deliberate conduct encourages the other spouse to commit a matrimonial offence it amounts to connivance.



14 15 16 17 18



Section 23(1)(b) Section 34(1)(b) Section 12 Section 35(i) AIR 1952 Nag 395 (FB)
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Once consent is established for the first act, it is no defence that he did not consent to its repetition. However, mere intention, negligence, folly, dullness or apprehension or imprudence does not amount to connivance.



Condonation Under the Hindu Marriage Act,19 and the Special Marriage act,20 condonation applies to the matrimonial offences of adultery and cruelty. Under the Divorce Act, condonation applies only to adultery.21 Under the Parsi marriage and Divorce Act, condonation is a general bar and applies to all the matrimonial offences.22



Condonation can be defined as follows: Condonation is the reinstatement of a spouse who has committed matrimonial offence in his or her former matrimonial position in this knowledge of all the material facts of that offence which the intention of remitting it, that is to say, with the intention of not enforcing the rights which accrue to the wronged spouse in consequence of the offence.23 Condonation has two essential elements: forgiveness and reinstatement. The innocent spouse must forgive and reinstate the guilty spouse. Forgiveness must be followed by resumption of cohabitation.24



19 20 21 22 23 24



Section 23(1)(b) Section 34(1)(b) Section 12,13 and 14 Section 35(a) Inglis v Inglis, (1967) 2 All ER 77 at 79-80 Moreno v Moreno, AP 1920 Cal 439
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In Dastante v. Dastante25, the husband continued to suffer the ill treatment from the wife and continued to cohabit with her and a few months before the presentation of the petition for judicial separation on the grounds of wife’s cruelty, a child of marriage was born. The Supreme Court observed that the continuance of sexual intercourse was evidence that both forgiveness and reconciliation and raised a presumption of condonation. Any condonation procured by fraud will be of no consequence and therefore it will not amount to condonation if husband condoned her adultery on her misrepresentation that she was seduced while drugged or that she was not pregnant by the co-respondent.26 Handerson v. Handerson27 lays down that condonation once given cannot be revoked. The exception to this rule is that in every condonation, there is an implied condition that the offering spouse will behave in the future and if this is violated, the old matrimonial offence will revive. An example for this can be seen in the case of Yaduraj v. Sunder Bai28 where the wife could seek relief on the basis of the condoned offence after he mis-behaved. However, the doctrine of revival of condoned offence does not continue for all times to come. In Candy v. Candy,29 the court observed that the revival of the condoned offence depends upon the circumstances of the offence, the time which has elapsed since it was committed, the behaviour of the spouse in the meantime, the seriousness of the conduct alleged to have revived the offence and its circumstances including the manner and custom of the grade of society to which the parties belong. A time will come when the offence is completely obliterated so that no future misconduct of any sort will revive it.30 25 26 27 28 29 30



AIR 1975 SC 1534 Roberts v Roberts, (1917) (1944) 1 All ER 44 AIR 1969 Guj 21 (1965) 1 All ER 245 Beale v. Beale (1950) 2 All 539.
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Collusion Originally under the Hindu Marriage Act,31 and the Special Marriage act,32 collusion was a bar to all matrimonial reliefs, but the Marriage Laws (Amendment) Act has abolished collusion as a bar to the petitions for a declaration that a marriage is null and void under the Hindu Marriage Act. However, such an amendment has not been made under the Special Marriage Act. Collusion is also a bar to all matrimonial reliefs under the Parsi Marriage and Divorce Act. Under the Divorce Act collusion is a bar to relief of dissolution of marriage.33 Collusion is an agreement, arrangement or understanding, express or implied, between the parties or their agents whereby matrimonial remedies is sought to be obtained by deceiving the court by misrepresentation, exaggeration or suppression of facts or by fabricating evidence where in fact no ground or sufficient ground exists for the matrimonial relief sought.34 The burden of proof of no collusion is on the petitioner. Collusion can be said to be “a secret understanding by which parties who are jointly furthering a common purpose, assume the semblance of hostility.”35 However, a consent decree for restitution of conjugal rights could form a basis of divorce under Section 13(A) (ii) of the Hindu Marriage Act.36 Collusion should not be a mere mechanical inference. The doctrine of collusion is based on the principle that all those who seek relief from the matrimonial court should go there with clean hands.



31 32 33 34 35 36



Section 23(1)(b) Section 34(1)(b) Section 13 and 14 King v. King, AIR 1930 Cal 418 AIR 1933 Sind 70 Joginder v. Pushpa, AIR 1969 P & H 397 (FB)
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Under the modern English law, collusion is not a bar to divorce but under the Indian law, collusion is still an absolute bar. Ordinarily, collusion cannot be a bar to a divorce by mutual consent, since collusion in fact, implies divorce by mutual consent. But the consent must be free and not obtained by fraud or force or undue influence.37 Under the Indian law divorce by consent can be obtained on the fulfillment of certain conditions, one of which is that prior to the presentation of the petition for divorce by mutual consent, parties must show that they have been living separately for a period f one year. Parties may state that they have been so living, though in fact it is not so. This will amount to collusion.



Improper and Unnecessary Delay Improper or unnecessary delay is a bar to relief in respect of all matrimonial causes under the Hindu Marriage Act,38 the Special Marriage act,39 and the Parsi



Marriage



and



Divorce



Act.40



Under



the



Indian



Divorce



Act41



unreasonable delay is a bar only to the matrimonial relief of divorce. In Mina Devi v. Bachan Singh42 Deoki Nandan J said that the matrimonial bar of delay should not apply when marriage is void. A marriage which is null and void is no marriage and a decree of nullity is merely a formal judicial declaration of an existing fact. The period within which a petition must be presented is laid down in some of the grounds such as in cases of a petition for nullity on the ground of premarriage pregnancy or on the ground that consent was obtained by fraud or force. The Parsi Marriage and Divorce Act specifically lays down that bar of unreasonable delay applies only to those cases where definite period of



37 38 39 40 41 42



Sibrath v. Sanita, AIR 1989 Cal 84 Section 23(1)(b) Section 34(1)(b) Section 35(d) Section 14 AIR 1980 All 174
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limitation is not laid down in the Act. Even though no specific provision has been enacted in the other Indian matrimonial statutes, it still exists. In Nand Kishore v Munni,43 it was made clear that the Indian Limitation Act does not apply to petitions under the matrimonial causes. To determine the period the equitable doctrine of laches has been made applicable. It broadly means that any delay which can be reasonably or properly explained is not a bar to any matrimonial relief. The burden of proof that there has not been any improper or unreasonable delay is on the petitioner. Under the modern English law, delay is no longer a bar to the matrimonial reliefs of divorce and judicial separation. There is no bar of delay is marriage is void, but a three year period of limitation has been laid down for petitions for annulment of marriage on the ground that a marriage is voidable.44 The basic assumption underlying this provision is that if delay has led the other spouse reasonably to believe that the petitioner does not want to seek annulment of marriage, the marriage cannot be annulled. However, this is not applicable to Indian law as seen earlier, there is no limitation period and the principle of laches applies to voidable marriages.



Residual Clause, Other Legal Grounds Hindu Marriage Act,45 the Special Marriage act,46 and the Parsi Marriage and Divorce Act,47 there is a residuary clause which lays down there should be no other legal ground for refusing the petition. This is a general bar applicable to all matrimonial remedies. There is no such clause under the Divorce Act.



43 44 45 46 47



AIR 1979 MP 44 Section 13(2), Matrimonial causes Act, 1973 Section 23(1)(b) Section 34(1)(b) Section 35(e)
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This residuary clause has not yet come up for interpretation before the Indian courts. However, the editor of Mulla’s Hindu law is of the view that this clause has been added as ‘ex abundant cautela’ and it deals with the various grounds of matrimonial causes. According to Derrett, this clause authorizes the court to apply the learning accumulated in India and abroad which modifies the bare rights to seek matrimonial relief set out in Sections 9 to 13 of the Hindu Marriage Act. According to Paras Diwan, this clause has been enacted to cover some hard cases where the relief has to be refused on account of some principle of public policy.
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