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INTRODUCTION Arbitration is a settlement of dispute by the decision of one or more persons called arbitrators. It is an arrangement for investigation and settlement of a dispute between opposing parties by one or more unofficial persons chosen by the parties. In arbitration some dispute is referred by the parties for settlement to a tribunal of their own choosing. The dispute is not submitted for decision to the ordinary courts but to a domestic tribunal. It is thus a method of settling the disputes in a quasi-judicial manner. The essence of arbitration is that the arbitrator decides the case and his award is in the nature of a judgment. Arbitration is speedy and inexpensive method of setting the disputes between the parties.1 Arbitration is a striking feature of ordinary Indian life and it prevails in all ranks of life to a much greater extent than is the case of England. To refer matter to a panch is one of the natural ways of deciding many disputes in India.



Arbitration Agreement An arbitration agreement means a written agreement to submit present or future differences to arbitration whether an arbitrator is named therein or not [Section 2 (a)]. An agreement between the parties to refer the matters to a person and abide by his decision amounts to an arbitration agreement. An arbitration agreement is the starting point in the law of arbitration. The machinery of domestic tribunal is set in motion the moment the arbitration agreement is entered into. The essentials of an arbitration agreement are: (1) There must be an agreement: i.e. the parties must be adding idem. (2) The agreement must be in writing: and (3) The agreement must be to refer either a present or future dispute to arbitration. 1



http://www.preservearticles.com/201104065088/what-is-arbitration-and-what-are-theiragreements.html
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It is not necessary that the arbitrator is named in the arbitration agreement. But if the arbitration agreement does not contain the above three ingredients, it is invalid and unenforceable. An arbitration agreement stands on the same footing as any other agreement. Every person capable of entering into a contract may be a party to an arbitration agreement. He, who cannot contract, cannot make a reference to arbitration. An agreement to submit a dispute to arbitration is based on the consent of the parties. It is binding upon the parties unless it is tainted with fraud, undue influence etc. in which case it can be avoided like any other agreement. The terms of the arbitration agreement must be definite and certain. If the terms are vague it is bad for indefiniteness. It is essential for an arbitration agreement that there must be a written agreement to submit differences to arbitration. Written agreement means in which the terms on both sides are reduced into writing. An oral agreement to submit differences to arbitration is invalid and unenforceable. No particular form or formal document is necessary. It is sufficient if there is an agreement and the same is in writing. It is not necessary that such written agreement should be signed by the parties. It has been held by the Supreme Court of India that an arbitration agreement in writing need not be signed by the parties and it is enough if the terms are reduced to writing and the agreement is established. All that is necessary is that the parties should accept the terms of an agreement reduced in writing. The acceptance may be in writing, or by conduct or by oral agreement. The existence of difference or dispute is an essential condition for the arbitrator’s jurisdiction. If there is no dispute, there can be no right to demand arbitration. The dispute may be a present or a future one. In case of an agreement to refer future disputes to arbitration, the jurisdiction of the arbitrator does not arise until a dispute has arisen. A dispute means an assertion of a right by one party and repudiation thereof by another. A point as to which there is no dispute cannot be referred to arbitration.2



2



http://www.ehow.com/list_6941841_essentials-arbitration-agreement.html#ixzz2giogbd1g
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MEANING Section 2 (1) (a): Arbitration Section 2 (1) (a) defines ‘Arbitration’, means any arbitration whether or not administered by permanent arbitral institution. According to Byrne's Law dictionary the term 'arbitration' includes practically every question, which might be determined by a civil action, referred to arbitration. Thus under the English Law, arbitration means the settlement of disputes by the decision of one or more persons called arbitrator. As Russel rightly pointed out, "The essence of arbitration is that some dispute is referred by the parties for settlement to a tribunal of their own choice instead of to a court."3 According to Halsbury's Laws of England, arbitration means the reference of a dispute or difference between not less than two parties for determination, after hearing both sides, in a judicial manner, by a person or persons other than a Court of competent jurisdiction.4 Thus, arbitration is an alternative to litigation. It is a particular method for the settlement of disputes when two or more parties submit themselves to the judgment of arbitrator(s) who is to decide the controversy i.e. dispute or difference.5



Categories of Arbitration Ad hoc Arbitration Ad hoc Arbitration refers to arbitration where the procedure is either agreed upon the parties or in the absence of an agreement the procedure is laid down by the arbitral tribunal. Thus it is an arbitration agreement to and arranged by the parties themselves without seeking the help of any arbitral institution. In ad hoc arbitration, if the parties are not able to nominate arbitrator by consent, the appointment of arbitrator is made by the Chief Justice of a High Court and by the 3



th



Russel on Arbitration (20 Ed) pg. 1 4 th Halsbury’s Law of England (4 Ed) Vol. 2 5 Czarnikow v. Roth Schmidt & Co., 1922 2 KB 478 (C.A.)
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Supreme Court or their designate. The fee to be paid to the arbitrator is agreed to by the parties and the arbitrator concerned. Institutional Arbitration In an institutional arbitration it may stipulate in the arbitration agreement that in case of dispute or differences arising between them, they will be referred to a particular institution such as Indian Council of Arbitration or International Chamber of Commerce etc. All these institutions have framed their own rules of arbitration which would be applicable to arbitral proceedings conducted by these institutions. Contractual Arbitration With the increase in trade and business and growth of economy, commercial transactions increased leaps and bounds, therefore, there were frequent occasions for clashes and disputes between the parties which needed to be resolved. In order to seek early settlement of disputes without approaching the court, the parties usually chose to insert an arbitration clause as an integral part of the contract to refer their existing of further disputes to a named arbitrator to be appointed by a designated authority. This has been called an contractual-in-built arbitration. Statutory Arbitration There are certain areas where arbitration is statutorily imposed on the parties by law of the land and the parties have no option but to abide by such arbitration. Thus statutory arbitration differs from the above three varieties in two vital aspects. First, while ad-hoc, contractual and institutional arbitrations are based on the consent of the parties, there is no question of consent in case of statutory arbitration. Secondly, the first three arbitrations are voluntary whereas statutory arbitration is obligatory and binding on the parties as the law of land.



Section 2 (1) (b): Arbitration Agreement In this Part, "arbitration agreement" means an agreement by the parties to submit to arbitrator all or certain disputes which have arisen or which may arise between them in respect of defined legal relationship, whether contractual or not.
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An arbitration agreement must necessarily be in writing which may be in the form of a signed document, exchange of letters6, telegrams or an exchange of settlements of claim and defense or any other means of communication. The Supreme Court, in M.M.T.C. Ltd. v. Sterlite Industries (India) Ltd. 7 , has, however, observed that the validity of an arbitration agreement does not depend on the number of arbitrators specified therein. This, in other words means, that there is nothing in the Act to suggest that requirements of the number of arbitrators is a part of an arbitrator agreement. The Supreme Court of India in Bihar State Mineral Development Corporation v. Encon Builders (P) Ltd.8 held that the essential elements of ail arbitration agreement are :— 1. There must be present or a future dispute or difference in connection with some contemplated affairs; 2. There must be the intention of the parties to settle such difference or dispute by private tribunal; 3. The parties must agree in writing to be bound by the decision of such tribunal; and 4. The parties must be ad idem (consensus between the parties). The Court made it clear that for the purpose of construing on arbitration agreement, it is not necessary that the term 'arbitration' make have been specifically mentioned therein.



The Supreme Court dealt with the essential features of an arbitration agreement in its decision in Jagdish Chander v. Ramesh Chander 9 , in the context of appointment of an arbitrator. The partnership deed between the parties contained a clause stating, "if during the continuance of the partnership or at any time afterwards any dispute touching the partnership arises between the partners, the same shall be mutually decided by the partners or shall be referred for arbitration if the parties so determine."



6



Impex Corporation v. Elenjikal Aquamarine Ltd., AIR 2008 Ker 119 AIR 1997 SC 605 8 AIR 2003 SC 3688 9 (2007) 5 SCC 719 7
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When the dispute arose between the parties the respondent filed an application u/s 11 of the Act for appointment of an arbitrator to decide the dispute in regard to dissolution of the partnership firm. The same was opposed by the appellant on the ground that there was no arbitration agreement and that the firm had already ceased to exist. The designated Judge held that the relevant clause should be construed liberally and it was an arbitration clause.



On appeal, the Supreme Court held that the impugned clause was not an arbitration clause as the expression used in the clause "shall be referred for arbitration if parties so determine" clearly showed that the parties were required to reach a decision by application of mind. The Court reiterated that— (a) The intention of the parties to enter into an arbitration agreement shall have to be gathered from the terms of the agreement. (b) While there is no specific form of an arbitration agreement, the worth used must disclose a determination and obligation to go to arbitration and not merely contemplate the possibility thereof. (c) Even if words ‘arbitration’ and ‘Arbitral Tribunal’ or ‘Arbitrator’ are not used in the clause, if it is in writing and intention of the parties it clear that they mutually agreed to get their disputes resolves by arbitration.



In State of Orissa & Ors. v. Bhagyadhar Dash, 10 the Supreme Court held that where in a Government contract a clause in the agreement making decision of Superintending Engineer final only as regards the rates of non-tendered work, it does not make out a case for reference to arbitration as it cannot be considered as an arbitration clause within the meaning of Section 2 (1) (b) of the Act. Therefore, a reference of arbitration between parties on the basis of the aforesaid clause was improper and not maintainable.



10
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The Court in this case further noted that the decision of Superintending Engineer in this case was only a decision of one party which was open to challenge by another party i.e. building contractor, in a Court of law. The said clause by no stretch of imagination could be considered to be an arbitration agreement as the standard conditions of contract of the State Government, consisted a provision (clause 23) relating to settlement of disputes by arbitration except all the questions relating to the meaning of specifications, designs, drawings, workmanship etc. would be referred to the sole arbitration of a Superintending Engineer of the State Public Works Department. The law requires that arbitration agreement must not be uncertain and it should be capable of being ascertained. However, in case there is any uncertainty in the agreement, it is curable and therefore it does not render the agreement void ipso-facto. In other words, there should be certainty as to the (1) dispute (2) parties and (3) identity of the arbitral tribunal and its composition in the arbitration agreement.



ARBITRATION AGREEMENT



Section 7. Arbitration Agreement. --(1) In this part, "arbitration agreement" means an agreement by the parties to submit to arbitration all or certain disputes which have arisen or which may arise between them respect of a defined legal relationship, whether contractual or not. (2) An arbitration may be in the form of an arbitration clause in a contract or in the form of a separate agreement. (3) An arbitration agreement shall be in writing. (4) An arbitration agreement is in writing if it is contained in : (a) A document signed by the parties; -



Page 11



(b) An exchange of letters, telex, telegrams or other means of telecommunication which provide a record of the agreement; or (c) An exchange of statements of claim and defence in which the existence of the agreement is alleged by one party and not defined by another. (5) The reference in a contract to a document containing an arbitration clause constitutes an arbitration agreement if the contract is in writing and the reference is such as to make that arbitration clause part of the contract The existence of a dispute or a difference is an essential prerequisite for arbitration. Where the dispute has been finally settled the parties cannot refute the settlement and invoke the arbitration clause for reference to arbitration. The Supreme Court has held in I.D.P. Ltd. v. Indo Swiss Co.,11 that in a contract of sale and purchase, the 'difference' as to quality and quantity would be treated as 'dispute' which may be referred to arbitration under arbitration clause. In Sabysachi Das v. Swapan Das12, it has been held a mere default in making payment would not constitute a 'dispute' so long as there was no denial or repudiation of liability and therefore an application to stay a suit for recovery of money will not he stayed by seeking enforcement of the arbitration clause. In fact an arbitration agreement is a species of a contingent contract, because the parties agree not to resort to legal proceedings in a court of law in the event of a dispute which exists or may arise in future between the parties. Evidently, the agreement will be enforceable only in the event of their arising a dispute between the parties.



In J. K. Aggarwal v. NALCO13, the High Court of Orissa placing reliance on the earlier Supreme Court decision in Union of India v. L. K. Ahuja14, observed:



11



(1996) 1 SCC 54 (1994) 1 Arb LR 75 (Cal.) 13 (1995) 1 Arb. LR 421 (Ori) 14 AIR 1988 SC 1172 12
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"Where the agreement itself has come to an end, an arbitration clause of the agreement cannot survive independently and consequently, any further dispute or claim cannot become arbitrable, and any reference to an arbitration by invoking such arbitration clause which does not subsist is impotent 'and unenforceable’.



Arbitration Agreement to be in writing. Sub-sections (3) and (4) of Section 7 provide that an arbitration agreement shall be in writing. No particular form has, however, been prescribed for an arbitration agreement nor it is necessary that the words such as 'arbitration', arbitrator etc. must appear in the text of the agreement. What the law requires is that the intention of the parties to make reference or submission to arbitration should be clearly discernible from the agreement of arbitration.. Such agreement may also be found to exist in form of correspondence by way of exchange of letters between the parties.15



The law states that any arbitration agreement must be made in writing. When the arbitration agreement is in the form of a written contract and signed by both parties and the arbitrator, neither side is able to claim that they did not understand a portion of the agreement or something that was mentioned by the arbitrator. The written document must also state that the two parties agreed on the case of the arbitration, though it is often assumed if the two parties signed the document, they agreed on the arbitrator's decision.



Morality, the matter that is brought up to an arbitrator must not be anything that is or is related to illegal or immoral activity. For example, two parties cannot go to an arbitrator to determine who owes what money in a case relating to the purchase of cocaine, because the drug is illegal and the possession of the drug is a federal offense. Whether a matter is immoral is up to the judgment of the arbitrator before the proceedings take place.



15



-



Impex Corporation v. Elenjikal Aquamarine Ltd., AIR 2009 Ker 119
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The Arbitration and Conciliation Act, 1996 recognized incorporation of arbitration clause in one Contract into a subsequent contract even though there is no specific mention of such arbitration clause in the subsequent contract. Thus in National Aluminum Co. Ltd. v. The Doaba Industrial & Trading Co. (P) Ltd 16 , plaintiff was awarded security contract which was an extension of earlier C & F contract. As execution of security contract was connected with the execution of C & F contract, the arbitration clause in main C & F contract could be imported into the subsequent security contract notwithstanding non-mentioning of arbitration security therein.



Arbitration Agreement to be signed by the Parties Sub-clause (4) (a) of Section (7) requires that arbitration agreement must be signed by the parties. It may be in the form of a signed document by both the parties containing all terms or it may be a signed document by one party containing the terms and a plain acceptance signed by another party. Thus it is sufficient if one party signs the written submission and the other accept it. 17 In K. K. Modi v. K. N. Modi 18 case, the Supreme Court has ruled that a memorandum settlement arrived between two groups of family providing implementation of such settlement by the Chairman of Financial Corporation which had lent money, would not be an arbitration agreement nor the decision of the Chairman.



The Supreme Court held that sub-section (5) of Section 7 specifically provides that where there is a reference in a contract (in this case, the purchase order) about an arbitration clause, it constitutes an arbitration agreement. Moreover, the respondent in earlier proceedings between the parties before the Amman Court had specifically contended that in view of the arbitration 16



AIR 2008 Ori 12 Union of India v. A.L. Rallia Ram, AIR 1963 SC 1985 18 AIR 1998 SC 1297 17
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agreement between them, the dispute has to be settled by arbitration and therefore, a civil suit was not maintainable. The Court directed the respondent to appoint an arbitrator and in case the two arbitrators do not agree an umpire with the consent of the parties who shall make a reasoned award. The venue of arbitration shall be Delhi.
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