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Introduction From time immemorial, pursuing justice in cases which involve two human beings has been one of the primary aims of any civilization. Along with civil disputes, which evolved after the concept of individual property and transactions involving individuals and their possessions actually came about, the society had to learn how to deal with those elements of society who committed what might be defined as crimes – acts of a nature which was detrimental not only to the victim but to the society as a whole. This can be traced from primitive justice, where a thief was penalized by simply chopping off his hand, to the kind of justice which prevails in our day, focusing more on rehabilitation and reintroduction of the criminal into the mainstream of the society rather than merely the punitive approach to justice. One of the latest developments in the field of criminal justice can be seen in the concept of plea bargaining. The concept first originated in the United States of America (hereinafter referred to as the USA), and for a long time operated in the backrooms of the halls of justice without any legal recognition of the fact that such a practice was actually going on.1 The reasons for this lack of judicial recognition were many, as we will discuss later. However, eventually, due to the already widespread nature of the practice, and to prevent the possibility of misuse which comes from no laws regulating an activity, plea bargaining finally received official judicial recognition, with certain states in the USA actually enacting legislations to regulate it.2 A few years ago, a discussion on the concept of plea bargain in the Indian circumstances would have been of merely academic value, however, with the introduction of the Sections 1



[1] Thomas W. Church, ‘In Defence of Bargain Justice’ 13(2) Law and Society Review 509. 2



id



265-A to 265-L to the Code of Criminal Procedure, 19733 (hereinafter referred to as the CrPC) by the Criminal Law (Amendment) Act of 2005,4 plea bargaining has now officially entered the Indian legal domain officially. Although the concept of plea bargain has been several times held undesirable and not worthy of being considered a part of the Indian legal system by the Indian courts,5 after the recommendations of the Law Commission on many occasions,6 the above mentioned Act introduced plea bargaining in India. And already it is being hailed as the remedy which will eventually eradicate the many evils which spring from the huge back log of cases pending in the nation’s courts due to excessive workload. All the factors which influenced the powers that be to usher in the concept of plea bargaining in India will however be discussed as we proceed with the paper. The paper will basically deal with an appraisal of the practice of plea bargaining, working mostly on the theoretical plane. I have tried to focus on the concept of plea bargaining as an effective tool in meting out criminal justice, and whether it is indeed the desirable and necessary change that it is being claimed to be, or whether something else.



3



Code of Criminal Procedure, 1973.



4



Criminal Law (Amendment) Act, 2005. The Act incorporates many recommendations of the Law Commission of India, and is a result of the Criminal Law (Amendment) Bill introduce in 2003. 5



Madanlal Ram Chandra Daga v. State of Maharashtra, AIR 1968 SC 1267. Sulabh Rewari, ‘Wanna Make a Deal? The Introduction of Plea Bargaining in India’ (2006) 2 SCC (Cri) J-12. 6



Plea Bargain – A Brief Glance A plea bargain can be understood as an agreement between the accused and the prosecution, wherein the accused agrees to plead guilty or ‘no contest’7 to a charge framed against him and in return of this plea of guilty he gets certain concessions from the prosecution. Such concessions range from the prosecution dropping some of the more serious charges, to charging the accused with a lesser crime and the accused pleading guilty to this lesser charge only, to the prosecutor recommending lesser sentences to the judge. This practice has existed for quite some time in the American legal system, 8due to the very important role that the State Prosecutor plays in the judicial system.9 The practice owes its origins to secret or private negotiations between the prosecutor and the accused and the defense counsel, where in order to ensure the securing of a guilty plea and a conviction, the prosecutor would offer trade-offs, agreeing to a number of arrangements (such as dropping some of the charges, or proceeding with the prosecution of a single lesser included offence, or recommending a shorter or lenient sentence to the Judge sitting in the trial) with the accused, and the accused, not wanting to risk a full sentence devoid of any concessions resulting from a full trial at the end of which he was found guilty, would give in and plead guilty accepting the trade-offs offered by the prosecutor. The origin of plea bargaining owes a lot to the central role that the Prosecutor plays in the American legal system, and the high



7



Also referred to as nolo contendere, translating literally to ‘no contest’, which refers to a plea wherein a defendant neither pleads guilty to nor contests a charge. A plea of nolo contendere is treated as a guilty plea for the purpose of that case, however this cannot be used against a defendant in any subsequent case where the same charge is required to be proved again. 8



Peter Hungerford-Welch, Criminal Publication Ltd.; London, 1994). 9



Litigation and



Sentencing (4th edn., Cavendish



Anonymous, ‘Plea Bargaining and the Transformation of the Criminal Process’ 90(3) Harvard Law Review 564.



respect and wide array of powers given to him, as well as the high degree of discretion that he may exercise while using his powers. Relatively few criminal cases go to trial, fewer still are appealed, and fewer yet become the subject of collateral review. Prosecutors refuse to file charges or dismiss charges in a large number of cases. In the cases prosecutors choose to pursue, the majority end not in trial by jury but by a plea of guilty or a successful motion to dismiss. Statistics vary across jurisdictions, but it would not be uncommon for half of all arrests to result either in no charges or in charges that are later dismissed, for 80 percent of the cases that are not dismissed to end in guilty pleas, and for the remaining cases to be tried. The government typically wins a significant but not overwhelming majority of criminal trials; a 70 percent conviction rate at trial would not be unusual. These statistics reflect the ubiquity of plea bargaining. Plea bargaining involves the prosecutor trading a reduction in the seriousness of the charges or the length of the recommended sentence for a waiver of the right to trial and a plea of guilty to the reduced charges. Both sides usually have good reasons for settlement. In a case in which the evidence of guilt is overwhelming, the prosecution can avoid the expense and delay of a trial by offering modest concessions to the defendant. When the evidence is less clearcut the government can avoid the risk of an acquittal by agreeing to a plea to a reduced charge. Because the substantive criminal law authorizes a wide range of charges and sentences for typical criminal conduct, and because the procedural law allows prosecutors wide discretion in selecting charges, the prosecution can almost always give the defense a substantial incentive to plead guilty. A defendant who is sure to be convicted at trial is likely to take any concessions he can get. The weaker the government's case the more concessions the government will be willing to



offer. For the most part the trial process comes into play when the two sides disagree about the likely outcome of a trial. Thus it is not surprising to see that in cases that are not dismissed a very large percentage end in guilty pleas but that the results of trials are far less one-sided. If trials resulted in convictions in 90 percent of cases more defendants would accept even minor concessions in exchange for a plea. If 90 percent of trials resulted in acquittals prosecutors would offer better deals or dismiss more cases unilaterally. Plea bargaining is problematic for at least three reasons. First, because the substantive criminal law typically authorizes draconian penalties (the three strikes laws, for instance) the prosecution has the power to present defendants with unconscionable pressures. Imagine a defendant with two prior convictions charged with petty theft. The prosecutor offers to drop a three-strikes charge if the defendant pleads guilty. The defendant must now choose between the risk of life in prison if convicted at a trial or a very short term or a suspended sentence following a guilty plea. Although the Supreme Court has accepted such pleas as voluntary, they have every appearance of being practically coerced. Second, the prosecution has the incentive to maximize the benefit of pleading guilty in the weakest cases. The more likely an acquittal at trial the more attractive a guilty plea is to the prosecution. Given caseload pressures prosecutors may simply dismiss the weakest cases. But in a borderline case that does go forward the prosecution may very well threaten the most serious consequences to those defendants who may very well be innocent. Third, the indigent defense lawyers who represent most felony defendants do not have the resources to independently investigate every case. Prosecutors face acute resource limitations as well, but generally speaking the government can afford to go to trial in more cases than the defense. Moreover, the defense frequently must decide which cases to contest based on the evidence collected by the police rather than on the basis of an independent investigation.



Despite these troubling dimensions, plea bargaining is the central feature of the adjudicatory process. Needless to say, this bargaining with justice as if it was a common market commodity rather than a highly valued social goal and humanitarian value has drawn a lot of criticism from several directions.



History: It would be wrong to assume that the concept of ‘Plea Bargaining’ found favour of courts only in the recent past. In fact it is used in the American Judiciary in the 19th century itself. The Bill of Rights makes no mention of the practice when establishing the fair trial principle in the sixth amendment but the constitutionality of the plea-bargaining had constantly been upheld there. In the year 1969, James Earl Ray pleaded guilty to assassinating Martin Luthar King, Jr. to avoid execution sentence. He finally got an imprisonment of 99 years. More than 90 percent of the criminal cases in America are never tried. The majorities of the individuals who are accused of a crime give up their constitutional rights and plead guilty. Every minute, a criminal case is disposed off in an American Court by way of a guilty plea or nolo contendere plea. In a landmark judgment Bordenkircher V. Hayes, the US Supreme Court held that the constitutional rationale for plea bargaining is that no element of punishment or retaliation so long as the accused is free to accept or reject the prosecutions offer. The Apex Court however upheld the life imprisonment of the accused because he rejected the ‘Plea Guilty’ offer of 5 years imprisonment. The Supreme Court in the same case, however in a different context observed that, it is always for the interest of the party under duress to choose the lesser of the two evils. The courts have employed similar reasoning in tort disputes between private parties also. In countries such as England and Wales, Victoria, Australia,



‘Plea Bargaining’ is allowed only to the extent that the prosecutors and defense can agree that the defendant will plead to some charges and the prosecutor shall drop the remainder. The European countries are also slowly legitimizing the concept of plea bargaining, though the Scandinavian countries largely maintain prohibition against the practice.



Types of Plea Bargains A plea agreement can take several forms. There is the “charge bargain”, the “sentence bargain” and the “fact bargain”. Typically a particular plea agreement will contain elements of all three. Felony and misdemeanor cases can be the subject of plea bargaining.



Charge Bargain For this element, the prosecutor may offer to amend the charges to a lesser offense that carries a lesser penalty. An individual charged with burglary, a felony, may be offered a chance to plead guilty to criminal trespass, which is a misdemeanor. Alternatively, in return for a plea to a specific charge such as driving under the influence, other charges arising out of the same event, perhaps driving on a suspended license, might be dropped. Charge bargains can be used to avoid mandatory minimum penalties if a charge is changed to one that does not have the same minimums, but the facts fit the alternate charge. The authority to alter charges is within the complete discretion of the prosecutor.



Sentence Bargain In this instance, the prosecutor agrees to make a specific recommendation to the judge of a



sentence in return for a guilty plea. Most charges carry a wide range of sentence possibilities. Given the range of possible outcomes, many defendants prefer the certainty of a specific sentence rather than the uncertainty of a sentence following a guilty verdict when the sentence is entirely at the discretion of the judge. Generally, sentence bargains must be approved by the trial judge. In some jurisdictions, such as Illinois, provisions exist for judges to participate in plea discussions. Where this is available the parties have absolute certainty of the outcome of a guilty plea.



Fact bargaining This is a little used possibility and often happens in minor cases that may expose a defendant to civil liability to a crime victim. Fact bargaining involves an stipulation to certain facts or the introduction to certain evidence, thereby eliminating the need for the prosecutor to have to prove them, in return for an agreement not to introduce certain other facts into evidence. The defendant may then technically maintain a plea of not guilty, though it is understood he will be found guilty. A guilty plea is an admission that may be used against a defendant in another court proceeding as to liability for specific acts. A finding of guilty after a trial is not such an admission. This process achieves a conviction for the prosecution without a full trial, and avoids a court admission for the defendant. In some jurisdictions this same result is achieved by a plea of no contest.



Plea Bargaining in India



Having covered a cursory definition of plea bargaining in the last chapter, let us now proceed to record the historical development and treatment of plea bargaining in India. It is easy to see at a first glance that the concept of plea bargaining clearly involves the state extending a benefit to an accused in a case in return of a benefit extended by the accused. The benefit from the accused takes the form of a guilty plea, and the benefit from the State may take the form of any of the arrangements mentioned earlier in the paper. The question is, are such trade-offs or arrangements justiciable? Since both the earlier opinions of the Courts in India as well as the current position and procedure for plea bargaining in India need to be discussed for purposes of this paper, I have divided this chapter into two parts, one dealing with the earlier judgments of the Supreme Court, and the other dealing with the current position.



Plea Bargaining in India before 2005: Before the amendments which finally introduced plea bargaining in India, the Supreme Court seems to have been of the unanimous opinion that plea bargaining is an undesirable practice, and not recognized in the legal framework of our country. This was apparent in several cases where the Supreme Court of India clearly held to the same effect. One of the first cases where this point came up for discussion was the case of Madanlal Ram Chandra Daga,10 wherein the Supreme Court held that the High Court was mistaken in allowing a transaction of justice where the complainant received money from the accused and this was treated as a ground for leniency in sentencing. The Court observed that the court may show leniency to the accused if the facts of the case justified such conduct, however the court should under no circumstances be party to such a transaction, rather than trying and punishing the accused based on his own guilt.



10



Madanlal Ram Chandra Daga v. State of Maharashtra, AIR 1968 SC 1267.



It is clear from the above decision and the forceful language used by the Supreme Court in the same that the Supreme Court considered it inappropriate for the courts in India to treat a crime against society as a thing which can be brought down to the level where the officials of law are parrying and negotiating with the accused over his own sentence. The same principle was upheld by the Supreme Court of India in the case of Murlidhar Meghraj Loya,11 where the court mentioned that plea bargaining arrangements please everyone concerned except the society which is the victim of the crime. This trend of judgments was continued by the Supreme Court in the Ganeshmal Jashraj12 and Thippaswamy13 cases. In the latter case Bhagwati J. observed that leading a defendant to plead guilty with promises of a lenient punishment was not only not recognized in India, but subsequently enhancing his sentence in an appeal or revision was also against Article 21 of the Constitution, and sent the case back to trial court. One of the strongest opinions of the Court against the practice of plea bargaining with respect to India was recorded in the Kachhia Patel Case,14 wherein the Supreme Court observed that the practice of plea bargaining was, ‘unconstitutional, illegal and would tend to increase corruption, collusion and pollute the pure fount of justice’.15 One of the more recent cases16 in this line witnessed the court reiterating that the practice of plea bargaining was against the public policy in India, and that the only scope that the Indian criminal justice system provided for negotiated settlements was covered by Section 360 of the CrPC which provides for compounding of certain offences with and without the permission of the court. 11



12



13



14



] Murlidhar Meghraj Loya v. State of Maharashtra, AIR 1976 SC 1929. Ganeshmal Jashraj v. State of Gujarat, AIR 1980 SC 264. Thippaswamy v. State of Karnataka, AIR 1983 SC 247. Kachhia Patel Shantilal Koderlal v. State of Gujarat, AIR 1980 SC 154.



15



Anurag Dwivedi, ‘Plea Bargaining in India: Changing Dimensions’ 2005 Cri. L.J. 1 at 14.



16



State of Uttar Pradesh v. Chandrika, AIR 2000 SC 164.



Plea Bargaining in India after the 2005 Amendments: The hostile stand that the Supreme Court had taken towards plea bargaining crumbled under the provisions of the Criminal Law (Amendment) Act, 2005, which formally introduced the concept of plea bargaining in India by the inclusion of Section 265-A to 265-L into the Code of Criminal Procedure, and in fact adding a separate chapter, Chapter XXI-A titled Plea Bargaining. The chapter lays down the procedure to be followed for plea bargaining in India and is a clear sign of the changing nature of criminal justice in India. The obvious fact that in India due to the huge backlog of cases the justice system is inadequate to handle the volume of litigation (civil as well as criminal) is one which is indeed hard to overlook. As a result we have seen a number of reforms being suggested and implemented in the Indian justice system in order to streamline it and make the disposal of cases quicker and more efficient. The leading organization for studying the legal system in India and recommending improvements, the Law Commission of India has in several Law Commission Reports suggested the inclusion and implementation of plea bargaining in India on no lesser than three different occasions. The suggestion was first made in the 142nd Law Commission Report, which stated that the practice of plea bargaining as followed in the United States was in no way against the principles of our Constitution or the principles of justice and fairness. The report also outlined the huge success of plea bargaining in making the justice system more efficient and in reducing the time for the disposal of cases. The same observations were reiterated in the 154th Law Commission Report and the 177th Law Commission Report, due to the continuing delays in the criminal justice system of India, and the failure of the several reforms that were introduced in order to streamline the Indian system. The plight of the many under-trial prisoners who languish in the Indian jails for years, sometimes exceeding the sentence they actually deserve for the offence that they are accused



of simply because of the ridiculous delays in disposition of cases in India finally persuaded the bringing about of the Criminal Law (Amendment) Act of 2005, which implemented the recommendations of the Law Commission of India and included Plea Bargaining in India. This change in attitude of the legal system is clearly brought out in the recent case State of Gujarat v. Natwar Harchanji Thakor,17 wherein a division bench of the Gujarat High Court observed, “We are tempted to mention here that law should be stable but not standstill. The very objective of law is to provide easy, cheap and expeditious justice by resolution of disputes, including the trial of criminal cases, and considering the present realistic profile of pendency and delay in disposal in the administration of law and justice, fundamental reforms are inevitable”.18



Plea Bargaining Procedure in India – Chapter XXI-A The procedure to be followed for plea bargaining has been laid down in the newly added Chapter XXI-A titled Plea Bargaining, consisting of Sections 265-A to 265-L. The proceedings must be initiated by the accused filing an application in the Court in which his case is pending trial under Section 265B. The application should include a brief description of the case, including the offence to which the case relates. It must be accompanied by a sworn affidavit by the accused to the effect that he has voluntarily and intelligently preferred to plea bargain and that he has not been charged with the same offence at an earlier occasion. After receiving such application the court should issue a notice to the complainant or the public prosecutor as well as the accused to appear before the court, and shall examine the accused in camera in order to ensure that he has entered the plea bargain proceedings voluntarily. If the court is satisfied that this is indeed the case, then it shall provide time to the Public Prosecutor and the accused to work out a mutually satisfactory disposition of the case. Section 265-C of the CrPC provides for the guidelines for working out the mutually 17 18



State of Gujarat v. Natwar Harchanji Thakor, 2005 CrLJ 2957. id



satisfactory disposition of the case and the role that the court must play in it, which include issuing notices to all the relevant parties (including the police officer who investigated the case) and ensuring that the whole proceedings are carried out voluntarily. If a mutually satisfactory disposition of the case is reached, then a report of the same is to be made to the court under Section 265-D, and then the court is empowered to dispose of the case in accordance with the provisions of Section 265-E. The court should award the compensation, if any, to the victim and hear the parties as to the quantum of punishment. The court shall release the accused on probation or provide the benefit of any such law which is available as stated in Section 265-E(a). If the offence that the case is concerned with does not fall under Section 265-E(a) and has a minimum sentence prescribed for it, then according to Section 265-E(c) the court may sentence the accused to half of such punishment. And if the offence committed does not fall under either Section 265-E(b) or 265-E(c) then the court is empowered under Section 265-E(d) to sentence the accused to one-fourth of the punishment prescribed for the offence. The judgment of the court must be delivered in open court, and no appeal from such judgment lies except under special leave petition under Article 136 or writ petitions under Articles 226 and 227. The provisions of the Section 428 of the CrPC are made applicable to plea bargaining proceedings by Section 265-I.



Safeguards in the Indian System Some of the more important parts of the newly introduced plea bargaining in India are firstly that habitual offenders cannot claim the benefits of plea bargaining. Similarly, the accused can not take advantage of plea bargaining in case of offences committed against the socioeconomic condition of the country, or against women or children below the age of fourteen. Section 265-A(b) lays down the abovementioned conditions where plea bargaining



proceedings may not be initiated. Further, no statements (or confessions) given by the accused during any stage of the plea bargaining proceedings may be used during any other proceedings except those particular plea bargaining proceedings. The former is a safeguard included to exclude some of the more heinous offences from the mercy of plea bargaining proceedings, and the latter is a safeguard included to ensure that the plea bargaining proceedings are not abused by the prosecutors in order to extract confessions from the accused and then use them to ensure convictions in normal criminal proceedings. Similarly, the conditions that the applications must be made voluntarily and after understanding the punishment prescribed for the offence, and the subsequent verification of these fact by the court by examining the witness in camera are also safeguards put in to ensure that the system is not misused



The Pros and Cons of Plea Bargaining The Pros:



For the defendant, the most significant benefit to plea bargaining is to take



away the uncertainty of a criminal trial and to avoid the maximum sentence.



Society also benefits from plea bargaining since the agreements lessen court congestion and free up prosecutors to handle more cases.



The Cons : The biggest drawback to plea bargaining is for the innocent defendant who decides to plead guilty to a lesser charge in order to avoid the risk that he or she will be found guilty at trial. Additionally, some attorneys and judges argue that plea bargaining has led to poor police investigations and attorneys who do not take the time to properly prepare their cases. They believe that instead of pursuing justice, the parties rely on



making a deal and that the details of what happened and the legal consequences for those actions are less important.



Some attorneys and judges also argue that plea bargaining is unconstitutional because it takes away a defendant’s constitutional right to a trial by jury. If the defendant is coerced or pressured into a plea bargain agreement then this argument may have weight. However, if the defendant, at all times in the criminal case, retains the right to a trial by jury without pressure to make an agreement then the courts have found that plea bargaining remains constitutional.



Plea bargaining in common law countries United states Plea bargaining in the USA evolved a long time ago. It started as a practice which did not have any judicial recognition, and no laws regulating it. Due to the important nature of the position of Prosecutor in the USA, the prosecutor could enter into negotiations with the accused in a particular case. The prosecutor would demand that the accused plead guilty to certain or all charges that were framed against him and in return he would recommend a lenient or shorter sentence to the judge, or drop certain charges and proceed to get a conviction on some of the lesser included offences only.19 As the practice evolved however, the instances of plea bargaining increased substantially, and the bargains themselves also became more and more detailed and two sided rather than a single offer from the



19



William F. McDonald, ‘From Plea Negotiation to Coercive Justice: Notes on the Respecification of a Concept’ 13(2) Law & Society Review 385.



prosecutor.20 The judges obviously became aware of such negotiations as time went on, and eventually noticing that this practice was actually resulting in a lot of convictions and also speedy disposal of cases, the practice was formalized by many States by passing legislations regulating plea bargaining. So, although originally plea bargaining was started by the prosecutors in order to ensure conviction of an accused and not risk a finding of not guilty, eventually it became an effective tool for speeding up the disposal of criminal cases, as well as a welcome refuge for those risk-averse defendants who did not want to risk a finding of guilty on all charges after a jury trial and a maximum sentence resulting from it. The practice of plea bargaining was held to be constitutional by the United States Supreme Court in the landmark judgment Brady v. United States,21 wherein the Court observed that those defendants who pleaded guilty would receive lesser punishments than those who did not, and that the practice of plea bargaining allows the state to conserve its overburdened judicial and prosecutorial resources. The same judgment was reiterated in People v.West.22 The Court subsequently held plea bargaining to be constitutional in a number of cases, such as Corbitt v. New Jersey,23 Bordenkircher v. Hayes24 among others. This is as far as the origin of plea bargaining in the USA is concerned. However, the essential mode in which plea bargaining is practiced in the USA is also substantially different as compared to India. In America a plea bargain proceeding is given a status approaching a business negotiation, and hence equality of bargaining power is one of the important conditions to be met. As a result, the State Prosecutor is under an obligation to release all the information he has to the accused so that the accused can decide what the best plea for him is.



20



Thomas R. McCoy, ‘Plea Bargaining as Due Process in determining guilt’ 32(5) Stanford Law Review887. 21



Brady v. United States, 397 U.S. 742 People v. West, 3 Cal. 3d 595. 23 Corbitt v. New Jersey, 439 U.S. 212 24 Bordenkircher v. Hayes, 434 U.S. 357. 22



Further, the cases in which plea bargaining can be entered into is not restricted at all in America, and one can enter plea bargains in almost any offence, except a very few federal offences. Also, in keeping with awarding plea bargain a status of a business contract, specific performance of a plea bargain is possible in certain cases in America.25 That is to say, if the accused pleads guilty on the basis of certain commitments made by the judge or the Prosecutor,



then he is entitled



to



see that those commitments



are fulfilled.



In People v. Kannehe26 the Court held that the defendant must actually be allowed to choose between specific performance or withdrawal of his guilty plea, which in the researcher’s opinion is a clear indication of the status of a business agreement being awarded to a plea bargain in the United States.



Canada In Canada the courts always have the final say with regards to sentencing. Nevertheless, plea bargaining has become an accepted part of the criminal justice system although judges and Crown attorneys are often reluctant to refer to it as such. In most Canadian criminal proceedings, the Crown has the ability to recommend a lighter sentence than it would seek following a guilty verdict in exchange for a guilty plea. Like other common law jurisdictions, the Crown can also agree to withdraw some charges against the defendant in exchange for a guilty plea, this has become standard procedure for certain offences such as impaired driving. Note that in the case of hybrid offences, the Crown must make a binding decision as to whether to proceed summarily or by indictment prior to the defendant making his or her plea - if the Crown elects to proceed summarily and the 25 26



Santobello v. New York, 404 U.S. 257; People v. Johnson, 10 Cal. 3d 868. People v. Kannehe, 19 Cal. 3d 1.



defendant then pleads not guilty, the Crown cannot change its election. Therefore the Crown is not in a position to offer to proceed summarily in exchange for a guilty plea. Canadian judges are not bound by the Crown's sentencing recommendations and could impose harsher penalties. Therefore the Crown and defence will often make a joint submission where they will both recommend the same sentence, or (much more commonly) a relatively narrow range (with the Crown arguing for a sentence at the upper end of the range and the defence arguing for a sentence at the lower end) so as to maintain the visibility of the judge's ability of exercise discretion. Judges are not bound to impose a sentence within the range of a joint submission, and a judge's disregard for a joint submission is not in itself grounds for the sentence to be altered on appeal. However, if a judge were to routinely disregard joint submissions then (s)he would compromise the ability of the Crown to offer meaningful incentive for defendants to plead guilty. Defence lawyers would become reluctant to enter into joint submissions if they were thought to be of little value with a particular judge, thus resulting in otherwise avoidable trials. For these reasons, Canadian judges will normally impose a sentence within the range of any joint submission. [15]



Pakistan Plea bargain as a formal legal provision was introduced in Pakistan by the National Accountability Ordinance 1999, an anti-corruption law. Special feature of this plea bargain is that the accused applies for it accepting his guilt and offers to return the proceeds of corruption as determined by investigators/prosecutors. After endorsement by the Chairman National Accountability Bureau the request is presented before the court which decides whether it should be accepted or not. In case the request for plea bargain is accepted by the



court, the accused stands convicted but is neither sentenced if in trial nor undergoes any sentence previously pronounced by a lower court if in appeal. He is disqualified to take part in elections, hold any public office, obtain a loan from any bank and is dismissed from service if he is a government official. Outside, this formal plea bargain in Pakistan is limited, however the Prosecutor has the authority to drop a case or a charge in a case and in practice often does so, in return for a defendant pleading guilty on some lesser charge. No bargaining takes place over the penalty, which is the court's sole privilege.



Other common law jurisdictions In some common law jurisdictions, such as England and Wales and the Australian state of Victoria, plea bargaining is permitted only to the extent that the prosecutors and the defense can agree that the defendant will plead guilty to some charges and the prosecutor will drop the remainder. The courts in these jurisdictions have made it plain that they will always decide what the appropriate penalty is to be. No bargaining takes place over the penalty. In the case of hybrid offences in England and Wales, the decision whether to deal with a case in Magistrates Court or Crown Court is not made by magistrates until after a plea has been entered. A defendant is thus unable to plead guilty in exchange for having a case dealt with in Magistrates Court (which has lesser sentencing powers).



Use in civil law countries Plea bargaining is extremely difficult in jurisdictions based on civil law. This is because unlike common law systems, civil law systems have no concept of plea– if the defendant confesses, that confession is entered into evidence, but the prosecution is not absolved of the



duty to present a full case. A court may decide that a defendant is innocent even though they presented a full confession. Also unlike common law systems, prosecutors in civil law countries may have limited or no power to drop or reduce charges after a case has been filed, and in some countries their power to drop or reduce charges before a case has been filed is limited, making plea bargaining impossible. Furthermore, many civil law jurists consider the concept of plea bargaining to be abhorrent, seeing it as reducing justice to barter.



France The introduction of a limited form of plea bargaining (comparution sur reconnaissance préalable de culpabilité or CRPC, often summarized as plaider coupable) was highly controversial in France. In this system, the public prosecutor could propose to suspects of relatively minor crimes a penalty not exceeding one year in prison; the deal, if accepted, had to be accepted by a judge. Opponents, most specifically attorneys and left-wing parties, argued that plea bargaining would gravely infringe on the rights of defense, the long-standing constitutional right of presumption of innocence, the rights of suspects in police custody, and the right to a fair trial. For instance, Robert Badinter argued that plea bargaining would give too much power to the public prosecutor, and would incite defendants to accept a sentence simply to avoid the risk of a bigger sentence in a trial, even if they did not really deserve it. Only a small minority of criminal cases are settled by CRPC: in 2005, out of 530 000 decisions by correctional courts, only 21 000 were CRPC.



Estonia In Estonia plea bargaining has been introduced in the 90s, allowing to reduce penalty in exchange for confession and avoiding most of the court proceedings. In Estonia plea



bargaining is permitted for the crimes punishable by no more than 4 years of imprisonment. Normally one fourth reduction of penalty is given.



Italy In Italy, the procedure of pentito (lit. "he who has repented") was first introduced during the "years of lead" for counter-terrorism purposes, and generalized during the Maxi Trial against the Mafia in 1986-1987. The procedure has been contested, as since pentiti received lighter sentences as long as they supplied information to the magistrates, they have been accused, in some cases, of deliberately misleading the Italian justice.



Poland Poland also adopted a limited form of plea bargaining, which is applicable only to minor felonies (punishable by no more than 10 years of imprisonment). The procedure is called “voluntary submission to a penalty” and allows the court to pass an agreed sentence without reviewing the evidence, which significantly shortens the trial. There are some specific conditions that have to be simultaneously met: - the defendant pleads guilty and proposes a penalty, - the prosecutor agrees, - the victim agrees, - the court agrees. However, the court may object to the terms of proposed plea agreement (even if already agreed between the defendant, victim and prosecutor) and suggest changes (not specific but rather general). If the defendant accepts these suggestions and changes their penalty proposition, then the court approves it and passes the verdict according to the plea agreement.



In spite of the agreement, the parties of the trial (prosecution and defendant) have right to appeal.



Georgia Plea bargain was introduced in Georgia in 2004. The substance of the Georgian plea bargaining is almost the same as in the US and in other common law jurisdictions. The statistics of the Supreme Court of Georgia suggest that over 50% of criminal cases are solved through plea agreement.



Anatomy of the concept Critics of the system argue that the plea bargain system put undue pressure on the defendants to plead to crimes that they know that they did not commit, and the result of a Plea bargain may depend strongly upon the negotiating skills and personal demeanor of the defense lawyer, which gives persons who can afford good lawyers an upper hand. J. K. Mathur J.27 in his article28 states that the concept of plea bargaining if brought into the Indian Judicial System will be unconstitutional. The reason why he says so is that the U. S. Supreme Court had held in Bokyn v. Albania29 that plea bargaining involves waiver of three constitutional rights viz. (1)right to trial (2) right to confront adverse witnesses and (3) Privilege against self- incrimination.
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Former Judge, Allahabad High Court
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Justice J.K. Mathur, ‘PLEA BARGAINING- IN INDIAN CONTEXT’, JOURNAL OF THE INDIAN LAW INSTITUTE, VOL 34, NO.3, APR- JUN 1992 29



395 US 238 at 243



The first right is a component of right of life and liberty provided by Article 21, while the third is an integral limb of article 20 of the Constitution. The second is an integral component of natural justice. The fact that Plea bargaining amounts to waiver of a constitutional right to have a trial implicit in article 21, which is not permitted under Indian Law.30 Some critics take strong exception to the view of Malimath J., regarding the low conviction rate in criminal cases as the root cause of backlogs and prolonged trials in the country. On the contrary, they assert that the reason for this menace is lack of infrastructure and availability of funds. There are not enough courts to try the ever increasing number of cases in our country; the cases are delayed due to perfunctory investigation by the investigating agencies, there are also not enough public prosecutors to try the accused. The government has chosen a shortcut solution by way of introducing plea bargaining instead of striking at the root problem.31



Objections rebutted At this point one must not forget that speedy trial is a right of the accused which flows from Art 21 of the Constitution as has been held by the Supreme Court inSmt. Maneka Gandhi v. UOI and Anr32. If the accused is acquitted after a long time one may envisage the sufferings he may be subjected to. In many occasions it results in acquittal of the accused as evidence is lost due to lapse in time. Ultimately justice becomes the casualty. We need to



30



Basheshar Nath v. CIT, AIR 1959 SC 149



31
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realize that the quality of justice suffers not only when an innocent person is convicted or a guilty one acquitted, but also when there is enormous delay in case proceedings. It would perhaps be appropriate to refer to a leading case of the American Supreme Court sustaining the constitutional validity and also the important role the concept of ‘plea bargaining’ plays in the disposition of the criminal cases. In the case of Santobello v. New York, Chief Justice Burger, who delivered the judgment, observed: ‘Disposition of charges after plea discussions is not only an essential part of the process, but a highly desirable part for many reasons. It leads to prompt and largely final dispositions of most criminal cases; it avoids much of the corrosive impact of enforced idleness during pretrial confinement for those who are denied released pending trial; it protects the public from those accused persons who are prone to continue criminal conduct even while on pre-trial release; and by shortening the time between charge and disposition, it enhances whatever may be the rehabilitative prospects of the guilty when they are ultimately imprisoned’. Plea bargaining has canvassed “victim-oriented reform” to the criminal justice administration. Victim has now moved from being a ‘forgotten actor’ to become a key player in the Criminal Justice Process. It provides greater respect and consideration towards victims and their rights. The Plea bargaining law mandates the victim to participate freely in the proceedings and also that victim can avail compensation from the accused for damages like mental shock and agony and other damages. Earlier, the victim had to satisfy himself with what the court decides. But now the victim’s rights are better upheld by their enhanced participation in the Criminal Justice Process. There is also this inherent safeguard against inducement or threat. These possible threats have been eliminated by the fact that the concept visualises ascertainment by the competent



authority as to whether the application for plea bargaining has been made by the accused without any influence by any person. Prosecutors are also benefited by Plea bargaining. As the justice system appears to value convictions more than actual sentences- i.e. obtaining harsh sentences or convictions on the original charges- prosecutors learn to view plea bargaining as an intelligent way to increase their conviction rates.



Conclusion Plea bargaining has been introduced as a prescription to the problem of overcrowded jails, overburdened courts and abnormal delays. It cannot be denied that the practice may result in faster disposal of cases; because delayed trials are problematic in many aspects, the proposal may seem appealing. However, this introduction is unlikely to succeed, for the practice had existed in the United States long before it received any legislative backing and was thus, merely given recognition. Therefore, the success of plea-bargaining in the United States cannot be looked at in isolation of its origin, a supporting American culture and radically different roles for entities like the prosecutor, etc. Additionally, the nature and extent of pleabargaining in England indicates that plea-bargaining cannot simply be transplanted from the United States. There is thus, no reason to believe that the practice will achieve the same scale and magnitude of success in India that it has in the United States. Further, the scheme incorporated by the Criminal Law (Amendment) Act, 2005, is grossly inadequate because many factors crucial to the functioning of such a system in India have not been taken into consideration.



The reasons that are cited for the introduction of plea-bargaining include the tremendous overcrowding of jails, high rates of acquittal, torture undergone by prisoners awaiting trial, etc. can all be traced back to one major factor, and that is delay in the trial process. Since one reason for overburdened dockets in the United States was the nature of jury trials, the experience of some jurisdictions suggested that shortening the trial period could solve the problem. In India, the reason behind delay in trials can be traced to the operation of the investigative agencies as well as the judiciary. Expanding the list of compoundable offences is not a wise option and what is actually needed is not a substitute for trial but an overhaul of the system, in terms of structure, composition as well as work culture to ensure reasonably swift trials. If then the trial procedure itself proves to be too long drawn out and unmanageable, then one may think of launching an alternative to trial. Therefore reformation of the existing system may be a more prudent approach rather than introducing a parallel arrangement (as recommended by the Law Commission) or supplementing the present arrangement (as suggested by the Act). Nevertheless, if a system akin to plea-bargaining has to be implemented in India, then the deciding authority must be independent from the trial court and instead of the Public Prosecutor retaining most of the power, the deciding authority must be given a greater role in the process. If the deciding authority is the sole arbiter, the risk of coercion into pleading guilty and of underhand dealings can be eliminated substantially. Therefore not only will the victims needs be addressed but also the susceptibility of the system of being misused by the Public Prosecutor, the police and even the affluent will be considerably reduced. In this respect, the scheme proposed by the 142nd Report of the Law Commission of India is prudent, as it does not seek to carelessly replicate the American model of plea-bargaining. It cannot be denied that the scheme ignores the fact that many lack the resources for proper legal representation and is more a formalization of the unwritten rule of showing leniency to



those who plead guilty rather than plea-bargaining. Nonetheless, given that reformation of the present system is unlikely to occur in the near future, the proposal outlined by the 142nd Report of the Law Commission of India should not have been overlooked and may have proved to be a far more practicable solution to the problem.
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