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2017 BAR EXAMINATIONS POLITICAL LAW Questions and Suggested Answers



Article XVII: Amendments and Revision I. A priority thrust of the Administration is the change of the form of government from unitary to federal. The change can be effected only through constitutional amendment or revision. (a) What are the methods of amending the Constitution? Explain briefly each method. (3%) (b) Cite at least three provisions of the Constitution that need to be amended or revised to effect the change from unitary to federal, and briefly explain why? (3%)



Suggested Answers: (a) The following are the methods of amending the Constitution: (i)



By Constitutional Convention, where Article XVII, Section 3 of the Constitution states, "The Congress may, by a vote of two-thirds of all its Members, call a constitutional convention, or by a majority vote of all its Members, submit to the electorate the question of calling such a convention." Both houses shall vote separately, and the members includes all those within the jurisdiction of the Congress.



(ii)



By Constitutional Assembly, composed of all members of the bicameral Philippine Congress (Senate and the House of Representatives). It is convened by Congress to propose amendments to the 1987 constitution. Under Article XVII of the Constitution of the Philippines, amendments pass upon a vote of three fourths of all members of Congress, but it is not clear if the Congress should vote as a single body or as separate houses.



(iii)



Amendments to the Constitution may likewise be directly proposed by the people through initiative upon a petition of at least twelve per centum of the total number of registered voters, of which every legislative district must be represented by at least three per centum of the registered votes therein. No amendment under this section shall be authorized within five years following the ratification of this Constitution nor oftener than once every five years thereafter.



(b) The following Constitutional provisions that should be amended to effect the change from unitary to federal are: (i) Section 1, Article II which states, "The Philippines is a Democratic and Republican State, sovereignty resides in the people and all government authorities emanates from them"; This provision should be amended and the phrase “Democratic and Republican state” should be changed into Federal Democratic State. (ii) Section 1, Article VI which states, "The Legislative Department shall be composed of the House of Senate and the House of Representatives"; The Bicameral composition of the Legislative department should transformed into a Unicameral system. (iii) Section 1, Article VII which states that, "Executive powers shall be vested to the President"; There shall be a local government as may provided by law"; In this provision, the executive powers should reside into a Prime Minister selected from the members of the parliament. Article XVI, Section 3: State Immunity from Suit II. A. Under the doctrine of immunity from suit, the State cannot be sued without its consent. How may the consent be given by the State? Explain your answer. (3%) B. The doctrine of immunity from suit in favor of the State extends to public officials in the performance of their official duties. May such officials be sued nonetheless to prevent or to undo their oppressive or illegal acts, or to compel them to act? Explain your answer. (3%) C. Do government-owned or -controlled corporations also enjoy the immunity of the State from suit? Explain your answer. (3%)



Suggested answers: (A) The consent to be sued is given by the State either expressly or impliedly. There is express consent when there is a law enacted by the Congress expressly granting to sue the State or any of its agencies.



There is implied consent when the State enters into a private contract, unless the contract is merely incidental to the performance of a governmental function; when the State enters into an operation that is essentially a business operation, unless the business operation is merely incidental to the performance of a governmental function; or when the State sues a private party, unless the suit is entered into only to resist a claim. (B) Yes. Although the immunity from suit of the State can be extended to public officials in the performance of their official functions and duties, the rule is not absolute at all. The suit against the government officer must be in a case in which the ultimate liability will belong to the officer, not to the government. Public officials cannot hid under the veil of state immunity for the acts performed in connection with official duties where they have acted ultra vires or where there is a showing of bad faith or grave and patent negligence. In this case, the public official may be prevented or ordered to undo the oppressive or illegal act or compelled to perform an act which is legal. It is not the public official per se but his performance in line with his duty which is being compelled or prevented thru petition for mandamus or prohibition. (C) Yes. Government-Owned or-Controlled Corporations enjoy immunity from suit as they are regarded as instruments of the State. However, the rule does accept exemptions such as when the law creating the GOCC provides for its suability or when it enters into a commercial contract, acts on its proprietary capacity, sues or files a counterclaim , confiscates property in expropriation, acts thru an agent or gives it consent to be sued.



Public International Law: Treaty: Pacta sunt servanda, Rebus sic stantibus III. State A and State B, two sovereign states, enter into a 10-year mutual defense treaty. After five years, State A finds that the more progressive State B did not go to the aid of State A when it was threatened by its strong neighbor State C. State B reasoned that it had to be prudent and deliberate in reacting to State C because of their existing trade treaties. (a) May State A now unilaterally withdraw from its mutual defense treaty with State B? Explain your answer. (2.5%) (b) What is the difference between the principles of pacta sunt servanda and rebus sic stantibus in international law? (2.5%)



(c) Are the principles of pacta sunt servanda and rebus sic stantibus relevant in the treaty relations between State A and State B? What about in the treaty relations between State B and State C? Explain your answer. (2.5%)



Suggested Answers: (a) State A cannot unilaterally withdraw from its treaty obligations under the principle of pacta sunt servanda upon which signatory States who entered in treaty must comply with its obligation in good faith. However, in invoking the principle of rebus sic stantibus, State A can unilaterally withdraw from its treaty obligation with State B, on the ground that in such withdrawal from the treaty, State A is protecting its existence from harm. (b) Pacta sunt servanda as generally accepted principle of international law, requires compliance of treaty obligations of signatory states in good faith irrespective of constrains in its enforcement, while rebus sic stantibus demands the unitary withdrawal or severance in the enforcement of state's treaty obligations, when impossibility to comply intervenes. Under this principle of international law, if the change in fundamental circumstance affects a signatory state, and to comply with the treaty provisions would seriously jeopardize its own existence, a withdrawal is allowed because its fundamental right to exist is stronger than its duty to comply with the treaty. (c) Yes. State A and B who are both signatories to the Mutual Defense Treaty must comply with their treaty agreements as it is a norm in International law applying the principle of pacta sunt servanda. State B is also correct in invoking the principle of rebus sic stantibus in his relationship with State A. The principle of rebus sic stantibus can be invoked by a signatory state in a treaty when there is a vital change in the fundamental circumstance, and said change and circumstance will affect the signatory state that for it to continue to comply with his treaty obligation would seriously jeopardize its own existence. Also the change in the fundamental circumstance has not been foreseen by state B during the time it entered into a treaty agreement with state A. As to the relations between State b and State C, both as signatories to their trade treaties must comply with their treaty obligations under the principle of pacta sunt servanda. However both states cannot invoke the principle of Rebus sic stantibus since there is no fundamental change or circumstances present that could affect or jeopardize their existence as a sovereign state.



Article VII, Section 19: Pardoning power of the President



IV. A. What is the pardoning power of the President under *Art. VIII, Sec. 19 of the Constitution? Is the exercise of the power absolute? (4%)(*Should have been Article VII) B. Distinguish pardon from amnesty. (4%)



Suggested Answers: (A) The pardoning power of the President under the 1987 Constitution includes pardon, amnesty, commutation, reprieves, remit fines and forfeitures after conviction by final judgment. (B) Pardon can be granted by the President to offending criminals while amnesty may be given to political offenders; The former does not requires concurrence by the Congress while the latter does; Pardon does not erase the crime committed but only the penalty and the civil liability attached to it. Amnesty obliterates the effects of the offense hence the grantee is cleanse from the commission of the offense; Finally, pardon is given individually while amnesty is collectively granted. Public International Law: Right of Legation a.k.a. Right of Diplomatic Intercourse V. (a) What is the right of legation, and how is it undertaken between states? Explain your answer. (2%) (b) Under this right, may a country like Malaysia insist that the Philippines establishes a consulate in Sabah to look after the welfare of the Filipino migrants in the area? Explain your answer. (2%)



Suggested Answers: (a) Right of legation, also known as the right of diplomatic intercourse, refers to the right of the State to send and receive diplomatic missions, which enables States to carry on friendly intercourse. It is not a natural or inherent right, but exists only by common consent. No legal liability is incurred by the State for refusing to send or receive diplomatic representatives. Governed by the Vienna Convention on



Diplomatic Relations (1961). The exercise of the right of legation is one of the most effective ways of facilitating and promoting intercourse among nations. Through the active right of sending diplomatic representatives and the passive right of receiving them, States arew able to deal more directly and closely with each other in the improvement of their mutual intercourse. (b) No. Malaysia cannot insist as it is not a natural or inherent right. The right of legation is purely consensual. The Philippines should give its consent. No legal liability is incurred by refusing to send or to receive a diplomatic representative. Article VII, Section 3: VI. A. The President appoints the Vice President as his Administration's Housing Czar, a position that requires the appointee to sit in the Cabinet. Although the appointment of the members of the Cabinet requires confirmation by the Commission on Appointment (CA), the Office of the President does not submit the appointment to the CA. May the Vice President validly sit in the Cabinet? (2.5%)



Suggested Answer: (A) Yes, as it is prescribed under Article VII, Section 3 (2) which states that “The VicePresident may be appointed as a Member of the Cabinet. Such appointment requires no confirmation.”



Article VI, Section 25 (5): Congress’ Power of the Purse, cross-border transfers: in re: Araulo vs AquinoG.R. No. 209287, July 1, 2014 B. The Executive Department has accumulated substantial savings from its appropriations. Needing ₱3,000,000.00 for the conduct of a plebiscite for the creation of a new city but has no funds appropriated soon by the Congress for the purpose, the COMELEC requests the President to transfer funds from the savings of the Executive Department in order to avoid a delay in the holding of the plebiscite. May the President validly exercise his power under the 1987 Constitution to transfer funds from the savings of the Executive Department, and make a cross-border transfer of



₱3,000,000.00 to the COMELEC by way of augmentation? Is your answer the same if the transfer is treated as aid to the COMELEC? Explain your answer. (4%)



Suggested Answer: (B) In Araullo vs Aquino (GR No. 209287, July 1, 2014), the Supreme Court (SC) declared as unconstitutional the following act and practice under the DAP, to wit: “The funding of Programs, Activities and Projects (PAPs) that are not covered by any appropriation in the General Appropriations Act (GAA) since augmentation can only be made from one existing item to another existing item into the budget.” However, in a resolution dated February 3, 2015, the Sc partially granted the Motion for reconsideration filed by the Office of the Solicitor General and allowed the funding of PAPs not covered by any appropriation in the GAA. Cross-border transfers are illegal as it was ruled in the Araullo case where the SC declared that the cross-border transfers of the savings of the executive to augment the appropriations of other offices outside the executive is an unconstitutional act. . Article VI, Sections 24 and 25: The Congress’ Power of the Purse: General Appropriations Act: Limitations: VII. Give the limitations on the power of the Congress to enact the General Appropriations Act? Explain your answer. (5%)



Suggested Answer: As an implied limitation, an appropriation law in order to be valid must be devoted for public purpose. No public money shall be spent for private gains only. For example, an appropriation for the construction of roads inside a private subdivision is not allowed. (Pascual vs. Secretary of Public Works and Communications). Also, the following are the limitations on the power of the Congress to enact the General Appropriations Act set forth in the 1987Constitution: All appropriations bill shall originate from the House of Representatives. Discretionary funds appropriated for particular officials shall be disbursed only for public purpose to be supported by appropriate vouchers and subject to guidelines as may be prescribed by law. Special appropriations bill shall specify the purpose for which it is intended and shall be supported by funds actually available as certified by the National Treasurer, or to be raised



by a corresponding revenue proposal included therein. The Congress shall not increase the general appropriations recommended by the President. Form, content and manner of preparation of the budget shall be prescribed by law. No "riders" or irrelevant provisions shall be included in the general appropriations bill. The procedure in approving the appropriations for the Congress shall strictly follow the same procedure for approving appropriations for other departments and agencies. Transfer of appropriations shall not be allowed but the President, Senate President, Speaker of the House of Representatives, Chief Justice and heads of Constitutional Commissions may be authorized to augment any item in the general appropriations law for their respective agencies from savings in other items of their respective appropriations. Prohibition against the use of public funds or property for sectarian purposes. Old general appropriations act is deemed re-enacted if the Congress fails to pass a new general appropriations bill. All money collected on any tax levied for a special purpose shall be treated as a special fund and paid out for such purpose only. Article XII, Section 2: Jure Regalia: Regalian Doctrine. VIII. A bank acquired a large tract of land as the highest bidder in the foreclosure sale of the mortgaged assets of its borrower. It appears that the land has been originally registered under the Torrens system in 1922 pursuant to the provisions of the Philippine Bill of 1902, the organic act of the Philippine Islands as a colony of the USA. Sec. 21 of the Philippine Bill of 1902 provided that "all valuable mineral deposits in public lands in the Philippine Islands, both surveyed and unsurveyed, are hereby declared to be free and open to exploration, occupation and purchase, and the land in which they are found to occupation and purchase, by citizens of the United States, or of said Islands." Sec. 27 of the law declared that a holder of the mineral claim so located was entitled to all the minerals that lie within his claim, but he could not mine outside the boundary lines of his claim. The 1935 Constitution expressly prohibited the alienation of natural resources except agricultural lands. Sec. 2, Art. XII of the 1987 Constitution contains a similar prohibition, and proclaims that all lands of the public domain, waters, minerals, coal, petroleum, and other mineral oils, all forces of potential energy, fisheries, forests or timber, wildlife, flora and fauna, and other natural resources are owned by the State. This provision enunciates the Regalian Doctrine. May the Government, on the basis of the Regalian Doctrine enunciated in the constitutional



provisions, deny the bank its right as owner to the mineral resources underneath the surface of its property as recognized under the Philippine Bill of 1902? Explain your answer. (5%)



Suggested Answer: No. The government may not deny the mineral right vested upon the bank. Pursuant to the Philippine Bill of 1902, therefore, once a mining claim was made or a mining patent was issued over a parcel of land in accordance with the relative provisions of the Philippine Bill of 1902, such land was considered private property and no longer part of the public domain. The claimant or patent holder was the owner of both the surface of the land and of the minerals found underneath. Since the 1902 Philippine Bill recognized private ownership over the minerals underneath, the subsequent ratification of 1935 and 1987 Constitutions cannot take it away for vested right had already set in. Public International Law: Treaties: Diplomatic Immunity: Extradition proceedings Article II, Section 2: IX. A. Ambassador Robert of State Alpha committed a very serious crime while he headed his foreign mission in the Philippines. Is he subject to arrest by Philippine authorities? Explain your answer. (3%) B. Extradition is the process pursuant to a treaty between two State parties for the surrender by the requested State to the custody of the requesting State of a fugitive criminal residing in the former. However, extradition depends on the application of two principles - the principle of specialty and the dual criminality principle. Explain these principles. (4%) C. The President signs an agreement with his counterpart in another country involving reciprocity in the treatment of each country's nationals residing in the other's territory. However, he does not submit the agreement to the Senate for concurrence. Sec. 21, Art. VII of the Constitution provides that no treaty or international agreement shall be valid and effective without such concurrence. Is the agreement signed by the President effective despite the lack of Senate concurrence?



Explain your answer. (4%)



Suggested Answers: (A) As a general rule, he is not subject to arrest. Being an Ambassador of a foreign State he is immune from arrest and exempted from criminal prosecution by virtue of their diplomatic immunity, which is also absolute in nature. Through their diplomatic immunity, they are exempted from criminal prosecutions except when the very serious crime relates to crimes against international law. (B) In principle of specialty, a person extradited to the requesting state may be tried and punished only for the offense for which extradition had been sought and granted. While in principle of dual criminality, the crime subject of request for extradition must be punishable in both the requesting state and the requested state. (C) Yes. The agreement entered into by the President is executive agreement which needs no concurrence of the Senate, not a treaty or international agreement as provided in Sec. 21, Art. VII of the Constitution. Article VI: Legislative Department: Enrolled Bill doctrine: Bill Enactment. X. A. Under the enrolled bill doctrine, the signing of a bill by both the Speaker of the House of Representatives and the President of the Senate and the certification by the secretaries of both Houses of Congress that the bill was passed on a certain date are conclusive on the bill's due enactment. Assuming there is a conflict between the enrolled bill and the legislative journal, to the effect that the enrolled bill signed by the Senate President and eventually approved by the President turned out to be different from what the Senate actually passed as reflected in the legislative journal. (a) May the Senate President disregard the enrolled bill doctrine and consider his signature as invalid and of no effect? (2.5%) (b) May the President thereafter withdraw his signature? Explain your answer. (2.5%)



Suggested Answers: (a) No. The enrolled bill became a law already. It has to be repealed by a subsequent law, except when the signature was attained due to fraud or other illegal circumstances which appears that the enrolled bill is totally different from that which was intended as reflected in the journal.



(b) Yes, in this extra ordinary situation, the President may withdraw his signature to avoid constitutional or legal impediment



B. Sec. 26(2), Art. VI of the Constitution provides that no bill passed by either House of Congress shall become a law unless it has passed three readings on separate days and printed copies of it in its final form have been distributed to the Members of the House three days before its passage. Is there an exception to the provision? Explain your answer. (3%)



Suggested Answer: (B) Yes, there is an exception to the abovementioned provision. When the President certifies the urgency and necessity of the enactment of a bill into law to meet a public calamity or emergency or for the advancement of the people, the (1) printing requirement and (2) readings on separate days may be dispensed. However, this does not guarantee that a bill will be passed. It only speeds up the procedure.



Artcile VI, Section 17: Jurisdiction of Electoral Tribunals. XI. Sec. 17, Art. VI of the Constitution establishes an Electoral Tribunal for each of the Houses of Congress, and makes each Electoral Tribunal "the sole judge of all contests relating to the election, returns, and qualifications of their respective Members." On the other hand, Sec. 2(1), C (Commission on Elections), Art. IX of the Constitution grants to the COMELEC the power to enforce and administer all laws and regulations "relative to the conduct of an election, plebiscite, initiative, referendum, and recall." Considering that there is no concurrence of jurisdiction between the Electoral Tribunals and the COMELEC, state when the jurisdiction of the Electoral Tribunals begins, and the COMELEC's jurisdiction ends. Explain your answer. (4%)



Suggested Answer: The jurisdiction of the Electoral Tribunal as the sole judge of all contests relating to the election, returns and qualifications of its members commences when the said members have already been (1) validly proclaimed, (2) taken oath and (3) assumed office. Here, the jurisdiction of the COMELEC as the sole judge of all contests relating to the election, returns and qualifications also ceases.



In the absence of any of the mentioned requisites, the jurisdiction of the COMELEC as the sole judge of all contests relating to the election, returns and qualifications continues. In short, pre-proclamation is under the jurisdiction of the COMELEC and it ends after post proclamation of the winning candidates.



Article IX-D, Sec. 2(1): XII. The Congress establishes by law Philippine Funds, Inc., a private corporation, to receive foreign donations coming from abroad during national and local calamities and disasters, and to enable the unhampered and speedy disbursements of the donations through the mere action of its Board of Directors. Thereby, delays in the release of the donated funds occasioned by the stringent rules of procurement would be avoided. Also, the releases would not come under the jurisdiction of the Commission on Audit (COA). (a) Is the law establishing Philippine Funds, Inc. constitutional? Explain your answer. (3%) (b) Can the Congress pass the law that would exempt the foreign grants from the jurisdiction of the COA? Explain your answer. (3%)



Suggested Answers: (a) No. All GOCCs should be subject to COA regardless of their incorporation. Funds received by the government by means of any of its proprietary act, or through its power of taxation, or through any gratuitous act shall accrue to the national treasury. All funds accrued to the national treasury are public funds, subject to the jurisdiction of COA. The Congress are the only governmental department vested with the power of appropriation and such power cannot be delegated to any department or instrumentalities of the government. (b) No. All donations especially foreign aids/grants cannot be without the jurisdiction of COA. Article VII, Section 18: Commander-in-Chief clause: Command Responsibility XIII. Command responsibility pertains to the responsibility of commanders for crimes committed by subordinate members of the armed forces or other persons subject to their control in international wars or domestic conflicts. The doctrine has now found application in civil actions for human rights abuses, and in proceedings seeking the privilege of the writ



of amparo. (a) What are the elements to be established in order to hold the superior or commander liable under the doctrine of command responsibility? (4%) (b) May the doctrine of command responsibility apply to the President for the abuses of the armed forces (AFP and PNP) given his unique role as the commander-in-chief of all the armed forces? Explain your answer. (4%)



Suggested Answers: (a) In the decided case of Saez vs Macapagal-Arroyo, , citing the decision in Noriel rodriguez vs Macapagal-Arroyo, G.R. No. 191805, November 15, 2011, the following elements must be established to to hold someone liable under the doctrine of command responsibility: (i) The existence of a superior-subordinate relationship between the accused as superior and the perpetrator of the crime as his subordinate; (ii) the superior knew or had reason to know that the crime was about to be or had been committed; and (iii)the superior failed to take the necessary and reasonable measures to prevent the criminal acts or punish the perpetrators itself. (b) Yes, the President may be held liable for the abuses made by the armed forces under the doctrine command responsibility. It is stated in the decision held by the Supreme Court in the case of Saez vs Macapagal-Arroyo, Gr No. 183533, Sept. 25, 2012, that “pursuant to the doctrine of command responsibility, the President, as the Commander-in-Chief of the AFP, can be held liable for affront against the petitioners life, liberty and security as long as substantial evidence exist to show that she had exhibited involvement in or can be imputed with knowledge of the violations, or had failed to exercise necessary and reasonable diligence in conducting the necessary investigations required under the rules.” Article VI, Section 25 (6), and Section 29 (2) XIV. To fulfill a campaign promise to the poor folk in a far-flung area in Mindanao, the President requested his friend, Pastor Roy, to devote his ministry to them. The President would pay Pastor Roy a monthly stipend of ₱50,000.00 from his discretionary fund, and would also erect a modest house of worship in the locality in an area of the latter's choice. Does the President thereby violate any provisions of the Constitution? Explain your answer. (3%)



Suggested Answer: Yes, the President has violated the provision under Section 25(6), Article VI of the Constitution under which, it provides that discretionary funds appropriated for particular officials shall be disbursed only for public purpose. The act of the President in relation to his



discretionary funds id an act of spending for his personal benefit which is contrary to public interest. Also, the President also violated the provision under Section 29 (2), Article VI of the Constitution which states that “No public money or property shall be appropriated, applied, paid, or employed, directly or indirectly, for the use, benefit, or support of any sect, church, denomination, sectarian institution, or system of religion, or of any priest, preacher, minister, or other religious teacher, or dignitary as such, except when such priest, preacher, minister, or dignitary is assigned to the armed forces, or to any penal institution, or government orphanage or leprosarium. ” Article VIII, Section 3: Fiscal Autonomy of the Judiciary. Article XI, Section 9: Qualifications of Ombudsman. Article XI, Section 3: Impeachment: Initiation XV. A. According to Sec. 3, Art. VIII of the Constitution, the Judiciary shall enjoy fiscal autonomy. What does the term fiscal autonomy signify? Explain your answer. (3%) B. May a complaint for disbarment against the Ombudsman prosper during her incumbency? Explain your answer. (3%) C. Sec. 3, Art. XI of the Constitution states that "[n]o impeachment proceedings shall be initiated against the same official more than once within a period of one year." What constitutes initiation of impeachment proceedings under the provision? (3%)



Suggested Answers: (A) Fiscal autonomy signifies the independence of judiciary to utilize the funds allocated therein. It refers to the independence of a branch of government to utilize the funds allocated to it in order to attain its governmental objective. Fiscal autonomy means that the approved annual appropriations of the Judiciary shall be released automatically without imposing any condition before releasing the funds. Furthermore, in the case of the Judiciary, the Congress is prohibited from reducing



the appropriations below the amount appropriated for them for the previous year. (B) No. The Ombudsman is immune from suits. The Ombudsman should be ousted first through impeachment to remove the immunity and only then the disbarment case will go through. For the disbarment case to prosper, the Ombudsman must first be removed from office via impeachment. (Ombudsman vs. CA and Mojica, G.R. No. 146486. March 4, 2005) An impeachable Officer who is a member of the Philippine Bar cannot be disbarred without first being impeached (Jarque v. Desierto, AC No. 4509) (C) It is held in the case of Francisco vs House of Representatives 415 SCRA 44; G.R. No. 160261; 10 Nov 2003, that an impeachment complaint is initiated when a verified complaint is filed and referred to the Committee on Justice for action. -NOTHING FOLLOWS-
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