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Description


To Countryside (landowner) Dear Sirs, [address] Parking ticket issued 7.11.16 by UKCPM (reference 2005290) LETTER BEFORE CLAIM I refer to our previous correspondence in relation to the above matter. I am writing to put you on notice that I intend to add you as a party to proceedings which UKCPM Ltd are threatening to bring against me, and that I intend to make a claim against you within those proceedings (or by way of a separate claim) for damages in respect of breach of contract, trespass and a breach of the Data Protection Act. UKCPM’s claim, and my claim against you for damages, relate to a parking charge notice (“PCN”) issued by UKCPM to my car on 7 November 2016. In total the amount of £145.00 is being sought from me, but if proceedings are issued this amount will rise to an estimated £220-250. Summary of the facts 1. On 13 September 2016 I purchased from you (together with my partner) a lease of [address] and a parking space (referred to below separately as “the Flat”, “the Parking Space” and together as “the Property”). Leasehold title to the Property was registered in our joint names shortly after the completion of the purchase on 13 September 2016. 2. On that date we entered into a contract headed “Flat and Parking Accommodation Lease” (“the Lease”) and I entered into a Deed of Covenant with the Management Company, Harold Wood Management Limited (“the Deed of Covenant” and “the MC” respectively). 3. By virtue of the Lease I purchased the leasehold title to the Property for a term of 250 years. The Property, as set out above, comprised both the Flat and the Parking Space – the latter was clearly defined in the Lease as part of the demised property and was clearly identified in the plan appended to the Lease (where it was described as space numbered 300). 4. The Lease granted me and my partner various rights and imposed upon us various obligations. Likewise, it granted and imposed various rights/obligations to/upon you as landowner and to/upon the MC. 5. The rights granted to me are set out in Part II of Schedule 1 to the Lease and are not relevant to this matter. The obligations imposed



upon me are largely irrelevant to this matter, but they include the following: i. to observe the Block Regulations (as defined, set by you and which are set out in Part II of Schedule 3), and the Estate Regulations (as defined, set by the MC and which are set out in Part III of Schedule 3) – there are no Block or Estate Regulations which are relevant to this matter – for the Block and Estate Regulations I refer you to paragraph 6 below; ii. to use the Parking Space only for parking a roadworthy car or motorbike and not to carry out repairs on it or to store things on it, and to maintain its surface (subject to fair wear and tear). 6. The current Block and Estate Regulations are set out in Parts II and III of Schedule 3 of the Lease. The Block Regulations relate to things like using the Flat/Parking Space only for private purposes, restrictions on carrying out a trade/business, disposing of rubbish, no pets, soundproof flooring and so on. Other than paragraph 1 (use of the Property only as a private dwelling/parking space), paragraph 6 (no caravans/boats) and paragraph 8 (no parking on communal gardens/accessways), none of them have anything to do with parking and do not concern the use of the Parking Space. The Estate Regulations are a list of prohibitions and concern matters such as no dogs off leads, no horse riding, no playing ball games or lighting fires/BBQs in the Amenity Areas – they do not concern parking and have nothing to do with the use of Parking Space. 7. The rights granted to you relate to the receipt/collection of the Rent and Service Charge. The obligations imposed on you are to carry out “the Services” (as defined - they relate to maintenance of the properties in the Estate and none are relevant to this matter), to calculate the Service Charge in a particular manner, and to allow me peaceful enjoyment of the Flat and the Parking space without interruption. 8. The rights granted to the MC relate to the receipt/collection of the Estate Rentcharge. The obligations imposed on the MC are to carry out “the Estate Services” (as defined - they relate to maintenance of common areas, upkeep of the gardens, rubbish picking and so on, and again none of them are relevant to this matter). 9. In addition, clauses 2.9 and 11.4 permit both you and the MC to “impose and amend reasonable regulations regarding the use and enjoyment of properties in the Block or on the Estate and/or the Amenity Areas” (2.9) and permit the MC to “impose such regulations of general application regarding the Estate or the properties therein as it may in its absolute discretion think fit (but so that any such



regulations shall not conflict with [the Lease]”, and the MC also has the right to subsequently revoke, amend or add to these (11.4). 10. The term “regulations” in clauses 2.9 and 11.4 is not defined. The only definition of “regulations” in the Lease is to be found in the definition of “Block Regulations” which are imposed by you, and “Estate Regulations” which are imposed by the MC (they are set out in paragraph 6 above). None of the Block or Estate Regulations are relevant to this matter and have very limited (or no) reference to the Parking Space. They all concern things that I must not do, rather than imposing obligations on me. 11. It is clear from the absence of a separate definition that the intention and purpose of making any new “regulations” (or amending/revoking existing “regulations”) under clauses 2.9 and 11.4 is to supplement and deal with similar matters to those included in the definition of the Block and Estate Regulations. Further, 2.9 provides that such “regulations” which may be introduced are to be reasonable and are to be for the “use and enjoyment” of the properties in the Estate, including the Amenity Areas, and 11.4 provides that they must also be compatible with the Lease, which contains the right of quiet enjoyment. The definition of “Amenity Areas” includes “parking areas” but it is clear from its wording that this is intended to refer to communal parking areas, such as the visitors’ parking, and not to the Parking Space or other demised parking spaces. 12. The Lease therefore does not limit, and nor can it limit, my use of the Parking Space, of which I have leasehold title and exclusive occupation – and in respect of which you granted me the right of quiet enjoyment. 13. In about September/October 2016, unknown to me, you engaged the services of UKCPM to carry out parking management on the Estate and you allowed them to introduce a permit system by which any car parked without a permit would be issued with a charge. Their engagement and this permit system were not communicated to me in any way. I was neither given a permit nor asked to display one and (at least initially) no signs were installed in the car parking area warning me of this requirement. I continued to park in the Parking Space, as I was entitled to do by the Lease. 14. On 7 November 2016 I discovered a PCN fixed to the windscreen of my car which, at the time, was parked in the Parking Space. I noticed for the first time a single sign installed in the parking area, which was not visible when leaving Azalea Lodge to enter my car, which stated that permits must be displayed, failing which there would be a £100



charge. I cannot say when that sign was installed, other than that I am certain it was not there when I moved into the Flat on 13 September 2016. UKCPM claim that the sign imposes a contract on me, pursuant to which it can sue me for recovery of a charge of £100 plus their administrative fees of recovery (currently £45). 15. The introduction of a permit system, which imposes new obligations on residents and imposes an obligation to pay a set charge of £100 for any failure to comply is not, under any interpretation, a “regulation” which can be imposed pursuant to clauses 2.9 or 11.4 of the Lease: it is not reasonable, it is not for the “use and enjoyment” of residents and it is incompatible with my right to quiet enjoyment of the Property. And in any event, such a “regulation” cannot unilaterally impose on me a contractual relationship with an unconnected third party. The intention of the permit system is clearly to discourage non-permit-holders from using the car park, not to penalise residents for exercising their rights – but that is what it is now doing. 16. Even if (which is not agreed) the introduction of parking management and a permit system were to come under the definition and scope of 2.9 and 11.4, then it follows that: i.



ii.



any new regulations, or amendments/revocation of existing regulations, must be communicated in advance to leaseholders, otherwise how are they to know about them? The introduction of the new parking system was not communicated to me prior to the PCN , as set out above and below; neither clause gives you or the MC the right to impose upon me a contractual relationship with a third party (which UKCPM now claims), nor to levy a specific set charge payable either to you or to a third party (which UKCPM now seeks to recover) and which is separate to the Service Charge or the Estate Rentcharge (or the Additional Contribution to those which is provided for in the Lease), for any failure to comply.



17. When I received the PCN I complained to UKCPM whose details were on the PCN, and they simply pointed me to the IAS appeals process, which I followed. I complained both that I had not received notification of any permit system, had not received a permit and that the signage displayed on 7 November 2016 was entirely inadequate. In relation to signage, the appeal adjudicator stated that they had “some sympathy with this ground of appeal”, however then stated that as there was no independent evidence of where the sign was in relation to the Parking Space they could not find in my favour because any doubt must go in favour of the parking company. In relation to the permit, the adjudicator conceded that I was “unable to



prove a negative” (ie that I had not received a permit or notice of the new system), but that, again, the appeal could not be allowed without independent evidence. I have since discovered that the IAS is owned and run by the same people who run and own the IPC (the parking ATA of which UKCPM is a member) and most people do not bother with appeals because they are not transparent and not independent. 18. Before I appealed to IAS, I tried to obtain your assistance. I contacted Mitchell Perrey on 25 November 2017, but he failed to pass my complaint to Liam Baird, who then didn’t respond to me until 12 December 2016. My attempts to avoid having to appeal to the IAS were thwarted by your inaction. I could not ignore the matter because I was receiving aggressive chasing letters from UKCPM, and so I proceeded through the IAS appeal. 19. I then complained to you again, asking you to arrange for the PCN to be withdrawn or cancelled, and we engaged in an exchange of correspondence. First of all you told me there was nothing you could do because I had already appealed to IAS. This is a nonsense and it is also factually incorrect. First of all, I did try to obtain your assistance prior to making the appeal. Secondly, the assertion that it is too late for UKCPM to cancel the PCN, or be asked to do so by you, is a nonsense. It is entirely in UKCPM’s discretion to cease to pursue me and refrain from making any claim. 20. Subsequently, after I continued to ask you to intervene, in an email dated 5 May 2017 you stated that you rely on clause 2.9 which you claim allows you/the MC to engage UKCPM and to authorise/allow them to introduce and impose a permit system, by which any failure to comply will lead to a £100 charge. 21. I do not accept that the introduction of any parking scheme of this nature is a “regulation” which you are entitled to impose by virtue of clause 2.9 (or 11.4). I have already set out why at paragraphs 10, 11 and 15 above – it is not a regulation which is reasonable nor does it relate to the “use and enjoyment” of my Property and it is wholly at odds with my right to peaceful enjoyment of the Property, without interruption (clause 9.3 of the Lease). Even if you were permitted by 2.9 (or 11.4) to introduce such a scheme, there is no provision by which you can compel me to enter into a contractual arrangement with a private parking company, nor by which you can compel me to pay a charge which is not part of the Service Charge or the Estate Rentcharge, or the Additional Contributions thereto. 22. I refer you to the cases of Jopson v Homeguard, Pace v Mr N and Saeed v Plustrade, which are authority for the proposition that a landowner cannot not derogate from its grant of pre-existing parking



rights and that a parking company cannot interfere with a driver’s pre-existing rights to park. It was held in those cases that parking restrictions (including the introduction of a permit system) and parking charges which caused detriment to residents was in breach of the principle that “a grantor shall not derogate from his grant”. 23. Even if you are correct in your interpretation of clause 2.9, and even if I am in breach of my covenant to comply with such “regulations”, there is no provision in the Lease for you to require me to pay a “charge” of £100 for such failure (or for UKCPM to so on your behalf), and to inexplicably add the sum of £45 to that charge and in any event you failed to communicate these new “regulations” to me. You claim that UKCPM did, but this is wrong. UKCPM has no right whatsoever to pursue me for a breach of contract because no contract with them can exist. In refusing to intervene, you are encouraging UKCPM to continue to harass me for payment, aggravating the breach of my rights under the Lease. 24. In relation to the issue of what notice, if any, I was given of the new parking regime, you have claimed that I was given notice of the engagement of UKCPM when I moved in (during the “home tour” for new residents), and that I was given their terms and conditions and a permit. I deal with each in turn below: i.



During the home tour, there was no mention whatsoever of a private parking company, there were no signs on display anywhere on the Estate and there was no mention of any requirement to display a permit – had there been, then I would have asked how to obtain a permit. The Parking Space was pointed out to me and my partner as being ours. However, other residents had been given the wrong information about their parking spaces, with the result that for the first month of our occupancy I would invariably arrive home to find someone else parked in the Parking Space (thinking it was theirs). The issue of parking was incompetently handled and resulted in a great deal of inconvenience for me.



ii.



You claim that the permit itself, together with details of UKCPM’s terms and conditions, were posted through my letterbox at some point during September or October 2016. I have told you categorically that I never received any such communication. What evidence do you have that either a permit or terms and conditions were supplied to me? First, if it was posted through my letterbox in an envelope addressed to “the Occupier” then it may well have been ignored, along with the large volume of similarly addressed junk mail which arrives through my letterbox virtually every day. Secondly, you have been aware since



November 2016 that my letterbox lets in water when it rains and that this has resulted in spoilt post which is so wet that it becomes illegible and/or irreparably damaged. I informed Mitchell Perrey about this. You have told me that other residents have similarly complained and that new letterboxes will shortly be delivered and installed. In the meantime, you have clearly been on notice that my post is sometimes damaged and unreadable. Thirdly, you cannot say with any certainty that UKCPM definitely delivered its terms and conditions and a permit to my address, because this cannot possibly be within your personal knowledge. Therefore, it is clear that you cannot provide any satisfactory evidence that I ever received these. 25. When I became aware of the permit system following the PCN of 7 November 2016, I decided, purely for convenience and not because I accepted your right to impose any obligation on me (or any penalty/charge for failing to comply with such obligation) that I would display one. However, it took 2 requests and 2 weeks to obtain a permit, which is clearly totally unsatisfactory. 26. My position is therefore that by your actions, you have breached your covenant contained in clause 9.3 because you have interrupted my right to peaceful enjoyment and this has caused me to suffer damage, distress and inconvenience. 27. Since I have a good leasehold title to the Parking Space, and since neither you nor the MC have any right to interfere with my leasehold rights other than in accordance with clauses 2.9/11.4, you had no right to allow or request UKCPM to unilaterally impose upon me a contractual obligation to display a permit or otherwise pay them £100, nor to authorise them to enter onto my Parking Space to issue my vehicle with a PCN or for any other reason. By doing so you have allowed UKCPM to interfere with my existing rights, and to commit an unlawful trespass. I must insist that you instruct UKCPM not to enter onto my space again for any reason, because they do not have my authority to do so and such authority is not in your gift. 28. There has also been a breach of my rights under the Data Protection Act. On 21 January 2017 I wrote to UKCPM with a Notice under Section 10 of the Data Protection Act requiring them to cease processing my data. I have complained to you about this and you have dismissed my complaints. You claim that UKCPM obtained my data lawfully from the DVLA. With respect, the obtaining of my data is not my complaint, and this claim is in any event quite wrong – I provided them with my data by admitting that I was the driver of the vehicle on 7 November 2016. They had no cause to request my data from the DVLA and I am not aware that they did so. My complaint is



that my data is being unlawfully processed, which is quite different. To aggravate matters, 21 days after the Section 10 Notice UKCPM sent my data to a debt collection agency, breaching my rights even further. In spite of the Section 10 Notice, UKCPM continues to breach my rights under the Data Protection Act. Since UKPCM is acting as your agent, having been authorised by you to carry out its parking management, you are jointly and severally liable for its breaches of the Data Protection Act. Basis of the claim 29. You have unlawfully interfered with my rights to use and occupy the Parking Space and to quiet enjoyment of the Property granted to me by clause 9.3 of the Lease 30. You have attempted to impose upon me unreasonable and onerous new obligations towards a third party, by engaging UKCPM to manage parking on the Estate, by which you have authorised them to demand that I display a permit and that I pay a £100 “charge” for any failure to do so. Neither you nor the MC are entitled to impose such obligations on me by virtue of clause 2.9, 11.4 or otherwise. If you are so entitled, you neither gave me notice of such new obligations prior to the PCN, nor do those clauses empower you to impose upon me a contractual relationship with a third party. Furthermore, to the extent that you are entitled to impose a parking regime on me, any breach of its terms is a matter between me and you/the MC. It is not a matter for UKCPM. 31. You have allowed and/or commissioned a trespass on the Parking Space by UKCPM on 7 November 2016 for which you are jointly and severally liable. 32. You have allowed and/or commissioned a breach of my rights under the Data Protection Act by UKCPM for which you are jointly and severally liable. 33. As a result of your actions, I have suffered damage and distress and I will seek an award of damages against you in the sum of £895 in respect of the following: i.



ii.



breaching your covenants in the Lease (which I put at £500 – this is calculated with reference to the amount being sought from me (£145 and rising), the amount of time I have already hand to spend dealing with the issue and court fees which will be added if UKCPM carries out its threat to sue me); trespass (£145, a sum equivalent to the amount UKCPM is currently seeking to recover from me); and



iii.



breaching of my Data Protection Act rights (£250).



34. I intend to join you as a party to any proceedings UKCPM issues against me and will make a counterclaim against you in the terms above. Alternatively I may choose to issue a separate claim. I will also seek costs against you (court fees plus my time at £19 per hour).



Summary of the facts In summary: 35. You covenanted to give me uninterrupted quiet enjoyment of the Property; 36. Whilst you are entitled by clause 2.9 of the Lease to introduce “regulations”, these must be reasonable and must relate to the “use and enjoyment” of the Property and other properties on the Estate. The intention and meaning of the clause is not so that you can restrict my use and enjoyment of the Property and impose unreasonable obligations upon me. 37. The right to introduce new “regulations” does not include the right to impose a contractual relationship between me and a third party (UKCPM) in relation to the Property, nor the right to impose a specific charge, payable to a third party (UKCPM) for any breach of those regulations, nor does it permit you to impose onerous obligations in respect of the Parking Space to which I already had exclusive rights and the right to quiet enjoyment. 38. In authorising/requiring UKCPM to carry out management of the car parking on the Estate, including the Parking Space, and authorising/requiring them to introduce and enforce a permit system, you have breached your covenant 9.3 in the Lease, namely to give me quiet enjoyment without interruption. 39. Whatever arrangements exist between you and UKCPM they cannot interfere with, nor alter, the terms of the Lease. Furthermore, whatever agreement exists between you and UKCPM to manage the car park, its intention was clearly that it should be for the intended benefit of the permit holders – it would go wholly against the intention of the Lease for it to empower UKCPM to sue permit holders. 40. In the alternative, should clause 2.9 authorise you to introduce a permit system, via a third party or at all, you failed to give me any notice of the new “regulation” (which must be an implied term of the



Lease) and neither did you provide me with a permit, leaving me unaware of and unable to comply with the new “regulation”. 41. Your actions amount to a breach of your covenant to give me uninterrupted quiet enjoyment of the Property. 42. You have no right to enter my Property, save in accordance with the Lease (Part II of Schedule 2). You therefore had no right to authorise or request UKCPM to enter onto the Parking Space in order to put a PCN on my vehicle. This unauthorised entry was a trespass for which you and UKCPM are jointly and severally liable. 43. UKCPM, acting on your behalf or at your request, has breached my rights under the Data Protection Act, for which you and UKCPM are jointly and severally liable. The relief claimed There seem to me to be two options open to you in order to avoid being joined as a party to the proceedings: A.



To intervene with UKCPM and arrange the cancellation of the PCN.



B. To pay a sum of money to me so that I can settle the amount being claimed and to compensate me for your breach of contract. £145 is required to settle the PCN and I ask for a further £350 to compensate me for your breach of contract (a total of £495.00). If you pay this then I will agree not to pursue a claim in trespass or for the breach of my Data Protection Rights. However, I require written confirmation from you that you have instructed UKCPM (and will instruct any new PPC engaged by you to operate on the Estate) that it must not enter onto the Parking Space for any reason. If you will not do either, then I intend to apply to join you as a party to the proceedings and to make a claim against you for damages arising out of breach of contract, trespass and breach of the Data Protection Act in the sum of £895.00, as set out in paragraph 33 above, together with the court fees and legal costs incurred. Added to this will also be any additional fees or charges which UKCPM or their debt collectors may seek to add to the current £145 sought. Documents upon which I will rely I enclose a copy of the section 10 notice sent to UKCPM and the original PCN left on my windscreen. You already have a copy of the Lease.



Next steps I refer you to the Practice Direction - Pre-Action Conduct, part of the Civil Procedure Rules governing civil litigation, which can be found on the internet in the following link: https://www.justice.gov.uk/courts/procedure-rules/civil/rules/pd_preaction_conduct The Practice Direction sets out the steps that each party to a dispute of this nature is expected to follow before resorting to court proceedings. I refer you to paragraphs 13-16 of the Practice Direction, which sets out the costs consequences of any failure to comply with it. I also refer you to paragraph 6, in particular 6(c) which obliges you to produce the documents upon which you will rely if this matter proceeds. In accordance with paragraph 6(c) when you reply to this letter please send me the following documents: i.Any contract between you or the MC and UKCPM setting out the terms on which they manage the parking on the Estate ii. Any correspondence between you and UKCPM regarding the introduction and management of the permit system In accordance with the Practice Direction, I will wait for 10 days before taking any further action. You will appreciate that I am bound by a timetable because UKCPM continues to threaten proceedings against me. If I have not heard from you within this time, then I will proceed to apply to join you as a party to any claim issued by UKCPM and/or issue a claim against you without further notice. Yours faithfully etc.
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